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PREFACE    TO    THE    FIRST    EDITION 


An  author  needs  to  justify  the  appearance  of  so 
ambitious  and  yet  so  imperfect  a  work  as  I  fear  this 
will  be  found.  A  twofold  reason  has  prompted  its 
compilation.  In  the  first  place,  text-books  on  Con- 
stitutional History  are  few,  and  experience  suggests 
that  those  which  exist  deal  with  the  subject  on  unsatis- 
factory lines.  The  development  of  an  institution  is 
subordinated  to  the  details  of  a  general  narrative.  No 
doubt  the  natural  interest  in  the  play  of  individual 
character  will  always  place  so-called  political  history 
in  the  van  of  historical  pursuits.  But  if  the  study  of 
history  is,  as  it  promises,  to  become  a  great  educatioijal 
medium,  it  is  to  the  history  of  institutions  rather  than 
of  dynasties  or  of  individual  men  that  we  must  look 
to  provide  the  fittest  mental  training.  As  a  preliminary 
it  is  necessary  to  trace  the  evolution  and  growth  of  each 
institution  or  set  of  institutions  separately  and  apart 
from  the  accidental  events  of  contemporaneous  political 
historj'.  Othenvise  the  institution  is  lost  sight  of  in 
a  mass  of  unimportant  personal  detail ;  it  is  difficult 
to  pick  up  the  threads  of  its  development  while  the 
attention  of  the  student  is  at  every  turn  called  off 
to  irrelevant  matter,  and  the  mind  altogether  fails  to 
comprehend  the  great  impersonal  movement  by  which 
an  institution  shows  itself  to  be  something  greater  than 
the  greatest  man  who  has  helped  to  mould  and  to  work 
it     In   fact,  our  urgent  need  is  a  scholarly  Dictionary 


rtmcnt  of  study,  which  as  yet  exists  for  the  n 

in   scattered    publications.     The    history    of 

itttution  was,  for  a  long  time,  left  to  antiquarl 

lawyers.     Rut  the  rise  of  a  class  of  scientific 

al  students  has  given  an   im[]Ctus  to  this   bra 

:udy  also.     The  great  work  of  Dr.  Stubbs,  no 

the  contributions  of  Haltam  and  Sir  T.  Ers) 

',  will  pn>bably  always  be  our   starting-point; 

ic  light  of  additional  knowledge  it  seems  that  m 

leir  conclusions  require  modification  if  not  rest 

L     The  masterly  studies  of  Professor  F.  W.  A 

in  the  social  and  political  institutions  of  media 

[land,  and  the  illuminating  treatises  of   t'rofc 

ty  and  Sir  W.  An-son  on  their  present  dcvelopir 

ithcr  with  the  work  of  many  writers  not  profes» 

srians  of  our  (Constitution,  seem  to  render  it  im 

to  review  the  whole  ground  afresh.     PerliajK 

mpt  is  as  yet  premature.     Hut  since  many  of 

ipted  theories  have  already  been  profoundly  alti 

ave  contented  myself  merely  with  stating  as  f 

B  consistent  with  the  necessary  brevity  of  a  I 

k.  both  the  commonly  received  views    and 
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been  wuhed.  At  the  same  time  it  has  gnwn  to  so 
great  a  bulk  that  I  have  been  forced  to  omit  the 
illutitralive  cases  in  Constitutional  Law  and  extracts 
from  documents,  which  in  many  points  would  have 
elucidated  an  dthenvise  obscure  text.  These  it  may 
»wnc  day  be  advisable  to  add  in  a  supplementary 
volume. 

I  hardly  like  to  think  how  much,  indeed  how  entirely, 
I  am  indebted  to  the  work  and  the  personal  kindness 
of  others.  The  former  will  be  gathered  from  the  side- 
notes  on  almost  c^-cry  page.  Among  those  by  whose 
personal  assistance  I  have  prolitcd,  1  may  jierhaps  be 
allowed  to  mention  Mr.  F.  J.  Haverficld,  M-A.,  Student 
fifOhrUt  Church,  who  has  given  me  indispensable  help 
on  the  much  debated  que.stion  of  our  e<irly  debt  to 
Rome  ;  the  Rev.  A.  H.  Johnson,  M.A.,  Tutor  of  Mcrton 
(.'ollege,  who  super%-ised  the  section  on  the  Land  Laws  ; 
Mr.  C.  Raymond  llcazlcy,  M.A.,  Fellow  of  Mcrton 
Coflege,  and  Mr.  C  H.  Firth.  M.A.,  of  Balliol  College, 
Do  read  ov«r  a  large  portion  of  the  proof-sheets,  and 
tiose  conectionH  have  &aved  me  from  more  than  one 
ke.  But  above  alt  1  am  grateful  to  my  friend 
id  former  pupil,  Mr.  Frank  Morgan,  B.A.,  of  Keble 
>Ilege,  who  read  tlic  whole  of  the  book  both  in 
luscript  and  in  proof,  took  a  large  share  in  the 
ipilation  of  the  index,  and  was  unflagging  in  the 
linativc  criticism  to  which  he  subjected  every 
Finally,  I  cannot  conclude  without  a  reference  to 
A.  I_  Smith.  M.A..  Fellow  of  Balliol  College,  who 
will  find  numerous  traces  of  those  lectures  on  early 
i^h  Constitutional  History  which  have  stimulated 
any  generations  of  students  in  the  Oxford  Modern 
>ry  School. 

D.  J.  Medley. 
"oicroRD, /tfjv  iS<M. 


I 


K  the  original  publioition  of  this  book  impo 
cadings  liavc  been  gi^-cn  on  more  than  one  fi 
nl  point  with  which  it  dealt.     Professor  M.ittl 
HIS  work  had  laid  all  future  historians  of  our 
titution    under   a   deep   obligation ;    but   ever 
nts  were  scarcely  prepared  for  the  lavish  suggC) 
of  The  History  of  English  Law  and  of  Donti 
\and  Btyond.    One  <if  the  chief  aims  of  my  coir 
was  to  place  within  the  reach  of  the  young  sti 
resuIlN  of  the  most  recent   work,    Conseqw 
B  sections  have  been  re-written,  and  the  vncw 
ed  on  many  pujnt.i  have  been  largely  moc 
generous  criticism  of  friends,  known  and  unki 
in  the  press  and  in    private  communication 
most  valuable  as  a  means  of  removing  ambjg 
:orrccting  actual  mistakes.     But  I  have  been  c 
ep  the  original  plan,  both  in  the  general  hea 
e  chapters  and  in  the  particular  subjects  of 
)n  ;  so  that  possessore  of  the  first  eilition  can 
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lightened  the  subject-matter ;  but  the  demand  for  a 
second  edition  would  seem  to  show  that  the  book  is  found 
to  serve  a  purpose.  I  have  also  ventured  to  add,  with 
apologies  to  any  legal  readers,  a  few  cases  illustrative  of 
important  constitutional  points,  with  which  there  was  no 
opportunity  of  dealing  fully  in  the  text  The  great 
length  to  which  the  book  had  already  run  forbade  a 
more  numerous  selection. 

My  indebtedness  to  Professor  Maitland's  published 
works  will  be  apparent  on  almost  every  page.  The 
Warden  of  All  Souls  most  kindly  supervised  the  section 
dealing  with  the  judicial  functions  of  the  House  of  Lords, 
and  to  him  the  little  note  (p.  170)  on  the  two  modem 
courts  of  final  appeal  owes  any  clearness  of  statement 
which  it  may  possess.  Both  the  late  Reader  in  English 
Law  and  the  present  Reader,  quite  unasked,  sent  me 
lists  of  suggestions  for  which  I  cannot  be  too  grateful. 
Mr.  C.  G.  Robertson,  M.A.,  Fellow  of  All  Souls,  suggested 
a  number  of  alterations  with  the  object  of  making  the 
book  more  useful  to  younger  students.  Some  of  these 
I  have  tried  to  carry  out.  To  Mr.  VV.  M.  Harrison, 
M.A..  B.C.L.,  Fellow  of  All  Souls,  1  have  with  much 
profit  submitted  the  contents  of  the  Appendix.  Finally, 
I  would  gratefully  acknowledge  the  patient  kindness  of 
Mr.  C.  R.  L.  Fletcher,  M.A.,  Fellow  of  Magdalen  College, 
in  reading  through  the  proofs  of  the  first  half  of  this  new 
edition,  a  thankless  task  which  Mr.  F.  Morgan,  M.A., 
again  performed  for  me  over  the  latter  portion  of  the 
book. 

Oxford,  January  1898. 


NOTE  TO  THE  THIRD  EDITION 


"his  is  rather  a  re-issue  than,  strictly  speaking,  a  new 

I'iition.     So  much  new  matter   was  introduced  on  the 

2cond   venture  that   it   seemed    well    to   minimize   the 

lanfjes  lest  the  book  should  lose  its  identity  for  teachers 

llready  familiar  with  its  original  form.      I  have  confined 

/self,  therefore,  to  the  insertion  of  recent  statistics  and 
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ENGLISH    CONSTITUTIONAL 

HISTORY 


INTRODUCTION 

AUOKO  systems  o(  {;ovi.Tiimeni   the   English  ConMi-  Cbtnetcr- 
bolds  a  prccmintiit   nbcc;    lor  it  is  ihe  result  ofj^n^iSl"" 
1  [incticully  unt>ix>ken  dcvelopRitni  of  thiilccn  hundred  yean,  (ionitiiu- 
I'ethups  Tor  this  icason  among  otiiers,  during  (hi;  lait  century  >>an' 
tnd  a  lialf  it  has  been  freely  cojiied.     Noirly  t-vciy  progres- 
m  lutiriTi  of  ihu  wotid  now  possesses  a  system  of  govcmmcnt 
H  an  cxei.nitive  of  minisicis  .inil  a  deliberative  body  of  two 
T*.     It  may  be  »aid,  without  foar  of  contradiction,  that 
.:„  ;.j4iii  originated  in  England  :  and  its  prevalence  throughout 
EiBPfwand  Amerku  is  the  result  of  conscious  imitation.     But 
ly  i-  one  great  difference  between  the  original  and  all 

t  lis — that,  ii'li4:reux  all  foidgn  constitutional  govero- 

'■  '1   3|>niiig  Mincn-B-lilcc  from  the  bniin  of  the  legislator,  the 

'.  'i  Constitution  is  the  result  of  forect  and  influences  which 
"lai  at  work  for  tbineen  succcssirc  centuries;  and  while 
■V  an.  by  reference  to  a  written  dueuinent.  gain  a  sufficienily 
WninUe  acquaintance  with  the  governmental  method  of  most 
■reign  lUfltamentary  constitutions,  our  knowledge  of  our  own 
OmUtuiional  arrnn^emenUi  has  to  be  sought  as  much  in 
BHtom*  ai  in  definite  law.  The  results  are  so  important  as 
lonrute^  and  indeed  to  neeesntate,  a  further  examination. 

A  Cunttitulion  has  been  defined  as  the  product  of '  all  rules,  Fi«xxlile 
"hieh  dirwrtl)   or  indirectly  affect   the  diHtiibtiiion,   or  the  ?"'' "5''^ 
•wdsc  of  the  wjvercign  (lower  in  the  State.' '     It  might  justly  ijiaw. 
txtliou^t  that  lach  rules  in  each  initicular  country  would  be  >Dlcci-,aa, 
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w  infinitely  various  as  in  ilie  hitilDry  of  each  country  Trom  that 
or onjr other;  but,  as  a  matter  of  Tact,  ihc  sum  total  of  such 
nilet  ma)'  be  disiinguiiilicd  into  two  <'b!(si».  1'he  (livi<]ing 
1in«  is  to  be  Tound  in  the  method  by  which  any  fundamental 
change  may  be  carried  out  in  the  strtictiiie  of  the  Constitution. 
Thus  in  oui  own  Knglish  system,  any  change,  whether  great 
or  small,  whether  fundameninl  or  merely  corrective,  is  carried 
out  by  the  process  of  ordinary  lc|^islation.  To  such  a  Consti- 
tution, of  which  a^  yet  England  is  the  sole  example,  the  epithet 
/•'iexti/f  haa  been  applied;  and  in  such  n  Constitution  llic 
[Parliament  or  legLilative  body  is  of  necessity  the  sovereign 
power,  for  there  is  nothing  to  hinder  it  from  changing  or 
annulling  at  will  all  the  laws  of  the  commonwealth.  All  other 
jurliamentary  constitutions  have  been  conveniently  labelled  as 
Xigid,  inasmuch  a«  the  whole  or  some  part  of  ihcm  can  be 
changed  'only  by  some  extraordinary  method  of  legislation. 
For  they  spring  from  a  written  document,  in  which  the  Bov^^ 
'  Atiton,  i.  reign  power  may  be  said  thenceforth  to  repose.'  Thus  there  is 
W-  a  difference  between  a  tei;islative  and  a  consliluenl  asicnibly, 

such  as  has  only  twii-*;  been  realised  in  England,  at  the  ei>ochs 
of  the  Restoration  and  the  Revolution ;  and  there  is  a  marked 
distinction  betu'ccn  fundamental  lam  which  can  only  be 
touched  by  a  constituent  assembly,  and  ordinary  taws  which 
fall  within  the  competence  of  the  ordinarj-  legislature. 

Front  the  division  between  these  two  kinds  of  Constitution 
there  follow  three  noteworthy  results.  In  the  first  pUce,  tJtt 
righti  of  indiaiduah  art  ^araaletd,  in  a  rigid  Conslilutiort,  by  a 
fundamental  article  in  the  Constitution ;  wheic^  in  the  flexible 
Constitution  of  Eitgland  they  depend  on  the  indirect,  but  no 
less  sure,  safeguards  of  judicial  decisions  and  sjiecified  leg^ 
remedies.  Again — and  perl)a|«  as  a  necessary  oonsequL-nce  of 
this  difference — beyond  the  fundamental  laws  strictly  so  called, 
the  founders  of  aJl  rigid  Constitutions  have  been  irrcsisiibly 
tempted  to  fill  them  with  a  number  of  articles  which  merely 
state  advantageous  maxims  of  policj'  unsecured  by  any 
guarantee ;  whilst  the  piecemeal  growth  of  the  flexible  Consii- 
luiiun  of  England  has  inscpaiably  connected  the  niean^  of 
enforcing  a  right  with  the  right  itself^  blnatly,  the  l«m  u»- 
<onstitnti<mal  undergoes  a  change  according  as  it  is  applied  to 
an  act  or  law  under  a  flcxiUe,  or  under  a  rigid  Constitution : 


ihc  rflRet. 
encc. 
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for,  whcTxras  in  England  it  implies  Komeihing  that  is  oppotied  to 
tbe  ifiint  of  the  Consliiution,  but  brings  no  imim-diatc  pv^ulty 
trtlh  iUvlf;  in  a  countr)'  under  a  rigid  documentary  Conni- 
tUlion.    the  unconiitiulional   act   uf  an   individual   or  of  an 
uscnitily  is  one  cillitr  b(7<>nd  llic  irompetence  trf  those  who. 
commit  u,  and  mi  ipso  Tarto  void,  or  whtrh  incurs  a  puni:>h- 
ment  affixed  lu  it  in  tttc  written  articles  of  the  Constitution, 
t"  'iich  a  case  tlw  Icrma  '  unconMilutional '  and  '  illegal '  arc 
ic.a\.    Tliia  distinction  will  explain  the  meaning  of  the 
that  Knttlnnd  is  g<>v<rmcd  by  an  rniwritten  Constitulioii. 
.  .1  tt  docs  not  fidlow  thnt  the  English  Constitution  has  no  Bmu  of 
tB»es.      Indeed,  although  it  wnl!  be  found  that  in  one  sense  of  J^"  t'"(:'i»h 
thr  lertn  the  taunt  of  a  foreign  writer  is  true,  that  ue  have  no  ij^'""" 
r,,rntilution;'   yet  we  may  look  in  two  directions   for  thciypT^. 
pMtnniecs  of  the  ordinary  action  of  our  nucbiner)-  of  goi'em-  <jiicviltc; 
m.(\t.      In  the  first  place,  an  important  part  of  the  ordinary  4 """^  "• 
mied  by  wlut  is  called  Public  or  Contti-     '^'^-^  ' 
h.  tiimttxiing  (like  the  rest  of  the  Common 
U«)  (il  parimmefiliuy  statutes  and  of  Judicial  decisions  based 
Hi'nn  prpwrdents.  in  merely  for  convenienci:  disiinguiJied  from 
i'^J^  Jie  Law  which  governs  the  reUiions  of  individuaU  to  each 
■■U  alike  are  enforced  by  titc  ordinary  courts  of  law, 
>I|>ab!e  part  of  the  Enjclikh  Contilitutinn,  and  that 
•in  marks  it  off  more  clearly  from  rigid  Constitutions  is 
'  >'  :Mnt^\a\\K  Convrrttiom  of  ihe  Conititution.    These  are  prac- 
'  <  I  nt  rales,  with  which  the  law  courts  immediately  havi;  no 
'    I      ■    ,     (ibjectit  is  to  ensure  the  harmonious  working 
itient  of  the  sfivereinn  b'uly,  the  Crown-in- 
ii.      1(  IS  tliiise  informal  umlt-RitandinjiS  alone  which 
iitindtdl    jenrv   have  prevented  the  exercise  of  the 
(ID  bills  pas&ed  by  Parliament ;  which  ha^v  caused 
•■■'■  ii'MJw  of  l,or(U  to  yield  to  llie  clearly  expressed  wishes  of 
ihc  ruiinii,  and  which  ensure  the  re-*ii^ nation    of  a   ministry 
<  -n  defeutcd  on  an  important  vote  m  the  tlousc 

Scir  js  Ibis  all ;  for,  while  it  would  seem  at  finit  sight  as  if  p-nnwion 
''■"-''■  :ii.irantcc  for  the  maintenance  of  these  undcrsiaivdings  ti,,  l«w 
I'iund  in  a  powerfully  expressed  public  opinion,  a  little  inJ  "ic 
"  ^:vUu!i  will  ihow  that  ibcy  afc  merely  as  it  were  a  first  tine  of  ^'^j^'^''' "' 
Mtntv,  and  ib.it  m  the  end  their  violation  iiivolvea  a  conflict  tUmUun. 
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'  Diecy.       with  ihe  law.'     Thus  the  repudiation  of  the  convention  in  any 
3*9-  one  of  (he  thie«  cases  staled  above,  would  result  in  the  refusal 

of  supplies  by  (he  Houit:  uf  Communs,  whtdi  cuuld  only  be 
obtained  by  the  kiti^  and  thv  niiniUrj'  through  other  than 
legal  means.     So  tiue  is  this  within  n-nnin  limiution.s,  that  the 
diflerence  between  rigid  and  flexible  Constitutions  sccmt  to 
resolve  itself  merely  into  3  diffcicncc  between  an  immediate 
and  an  ultimate  appeal  to  the  law.     In  the  two  caM:s,  however, 
the  funclions  of  the  law  court*  are  to  he  carefully  disiinguijlied. 
fn  a  rigid  Constitution  it  is  vnihin  the  power  of  the  judges  to 
(real  as  unconstitutional,  and  therefore  illegal,  any  act  of  the 
executive  or  legiitlalurc  which  is  at  variance  with  the  written 
articles  of  the  Constitution ;  wher<a.«  in  Hn;tland  the  judicial 
bench  can  only  decide  whether  the  deeds  of  individuals  arc 
illegal  or  a  violation  of  the  letter  of  the  law,  although  sub- 
sequent legislation  can  destroy  the  value  of  »uch  dednion  as 
a  precedent,    « 
The  Roman     S  *■  The   English  Constitution  then,  or  the  «ystem    and 
Of  Teutonic  iii.stitution.s  iindt,T  which  we  ate  governed,  IS  a  growth  and  not 
Uic  I^litb  *  manufacture ;  and,  con.ietjuenily,  more  than  in  the  case  of 
Constiiii-     any  other  nattott,  iin  history  is  exjiressive  of  the  chatacter  and 
development  of  the  people  who  possess  it.     But  it  is  possible  l^ 
exaggenu  the  divergence  between  the  course  of  English  histor 
and  that  of  the  kindred  nations  of  (be  continent.     However 
grea[  the  later  difTuiem^es  may  be,  the  English  tongue,  if  nut 
the  peo]]le,  was  orl^onally  of  that  tame  so-called  Aryan  type 
which  i.i  common  to  most  of  the  European  nations,  as  well 
to  large  portions  of  the  Asiatic  world.     To  it  belonged  alik^ 
the  Celtic  ])eoples  of  tlie  Gaels  and  Brilons,  and  the  Teutonic 
tribes,  which  in  xiiccesuon  occupied  this  i.ilnnd.     Again, 
less  than  the  rest  of  Western  Europe,  Britain  passed  unde 
the  Roman  yoke,  and  for  three  and  a  half  centuries  forme 
a  province  of  the  Roman  Empire ;  while  in  tlie  train  of  Ihe 
legions  ultimately  came  that  Christian   faith   which  formed 
so  strong  a  leavening  and  binding  influence  anioi^;  the  ]>ro- 
gressive  nations  of  the  world.    But  for  sonic  years  it  lias  htxn  an 
accepted  uuth  among  English  historical  students,  that  the  onl)-^ 
cauclysm  of  which  our  hi.-itory  lias  to  idl,  b<^n  with  thf^| 
arri«l  on  the  shores  of  Britain  of  thoie  Teutonic  tribes  whoSB^^ 
dcsccndanta   undoubtedly   form   the  staple    ]>onion    of    the 
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popublton  ill  modem  EnglantL  lliis  theory  has  not  gooe 
withoul  challenge  eithLT  in  the  juxsl  m  at  the  i)Ti»ent  day.  Iia 
acccpuitce  or  rejection  makes  the  history  of  the  prcvioMs  in- 
habitants or  thb  island  either  a  piL-ee  of  pure  antiquaiianiEOi 
or  an  inipOiUtnt  ctemeni  in  the  fonnnitun  uf  our  gircKenl  life. 

The  two  preliminary  itKursions  by  Cawar  (b.c.  55  and  54) 

into  Uritain,  with  which  its  history  b^ns,  were  followed  after 

an  interval  of  nearly  a  century  by  renewed  invasions,  ending 

in  tlie  conquest  of  the  souihctn  portion  of  the  island  and  its  The  Con- 

0<'CU]iation  for  360  ycir*.     The  ordinary  konian  urganiution  'i^wtof 

with  u  staff  of  the  rusiomary  ofiiciaU  was  iniroduet-d,   and 

the  dilTcrcnt   pans  of  the   country  wca*  connected  by  i^rcat 

roods.      But  Britain  lay  too  far  away  to  feel   the  effect  of 

Koinon  uuloniiation.    The  imperial  rule  was  little  more  than 

occupation;   and,  so  far  as  evidence  remains,  it 

handful  v(  town:s  whcthtrr  inunicipa,  of  which  there 

I  only  one  known  oxamjile,  or  coloniae,  which  numt>i:red  at 

St  four.     Outside  these  two  sets  of  organijied  bodieN,  which 

in  litlte  save  in  name,  lay  the  districts  which  probably 

ntinued  in  the  possession  of  native  tribes  ruled   by  their 

is,  retaining  their  own  language  and,  at  any  rate  at  fir^t, 

Ibdr  own  cttuomary  law.     The  cnnipuhory  withdrawal  of  the 

^Jlonun  legions  at  the  beginning  of  the  fifth  century  left  the 

unity  a  prey  to  internal  factions.    The  antagonism  between 

Rnmanixed  dwellers  in  the  towns  and  the  native  [Jttpuk- 

txm  of  the  cuuntry  districtt  hiu  probably  been  overstated ; 

:  tlio  ihcor)'  that  when  the  latter  welcomed  the  incursions 

their  more  than  dubious  kinsmen,  the   Piots,  the  former 

Dinoned  the  Saxon  jHratei  who  were  already  fumiliar  with 

^coaM.  teems  to  be  based  on  no  reliable  evidence.      Both 

invaders,  however,  did  come  :  and  the  plundering  raids  of  the 

ne  way  10  systematic  invasion,  and,  finally,  to  a  con- 

.   ii  did  not  ceav:  until,  a  century  and  a  half  later,  it 

had  placed  the  conquerors  in  possession  of  all  Eastern  Britain 

south  of  the  Forth. 

Hen:  tiie  different  inlcrpretationE  of  the  effect  of  this  con>  The  ilioty 

r  ooropany.     Of  tatc  years  it  has  been  asiumed  '*»' xe'ionic" 

V  (tini;it{}il  oj  Britain  uvti  to  ^  dislinguishtd  fkarfify  prcilomin- 

fi'iut^l  of  Gaul ly  fk(  kindred  iri^s of  tk<  t'mnks ;  for,  •■c* 

■  I . -.   '   n  the  lailct  case  the  Romanized  inhabitants  of  Gaul 


ENGLISH  COKSTITUTIONAI.  IIISTORY 


gave  to  Iheir  new  conquerors  fur  more  than  thejr  received  from] 
them,  it  is  h«ld  tliat  in  BTitain  alone  the  imperfect  cxtcnl  of  the  j 
Roman  civlliution  on  ihe  one  side,  and,  on  the  oilier,  the  irre-j 
concjlable  altitude  of  the  Unions  towards  ihc  new  comers, 
resulted  in  a  war  of  f>ra(tical  txttmiimUion  by  ihc  Saxons,^ 
which  in  the  end  left  behind  none  of  ihc  Romano-Celtic] 
dvilizadon  lo  affect  the  scillcrs.  '  Kveiywhcrc  but  in  Britain,'] 
Mr  Freeman  tells  us, 'the  im'sders  Kradually  adopted  Chris-) 
tianity  .  .  .  gradually  learned  to  K|H:al(  some  form,  howevcrJ 
comipl,  of  the  language  of  Rome  .  ■  -  retfie^ted  the  lawal 
and  t^^e  arts  of  Rome  .  .  .  a»d  the  local  divisions,  and! 
*  Narm.  the  tocal  nomenclature  survived  the  conquest.''  In  Itritnin,| 
Cati^.  i.  16.  (j„  ,^g  contrary,  'the  English  wiped  away  e^-eiything  Celtic 
as  ncll  as  everything  Roman  as  thoroughly  as  everylhir 
Roman  was  wiped  out  of  Africa  by  the  Saracen  conqueror 
'/Mii.\.so.  of  Carthage."  As  a  result,  the  1-lnglish  retained  thcifl 
hc:ttlicn  wcinthip,  and  owed  their  subsequent  eonvenioi)] 
to  Christianity  to  other  sources  than  ihc  surviving  and] 
attenuated  British  Church :  they  retained  their  languagal 
almost  free  (rotu  any  intermislurc  of  Roman  or  Celtic  wordi^J 
until  the  conversion  brought  in  a  ccitain  number  of  words 
ecclesiastical  Ijitin :  '  the  vestiges  of  RiuDaiK^ltritish  bw,^ 
says  lit.  Stubbs,  *  which  have  filtered  through  local  custoii 
into  the  common  law  of  England  .  .  .  are  infinitestmal*'*  '< 


•  S.  C.  U. 
«a8. 


dream  of  ingenious  men,"  says  Mr  Freeman  again,  '  is  morj 


groundless   than  that  which  seeks  to  trace  the  franchises 
Knglish  cities  to  a  Roman  source';  and   finally,  the   Mc 

'iVoriH.       nomenclature  is  everywhere  essentially  Teutonic.'*    Asarcasc 

Ce»^.  L  17.  for  ihiK  clean  sweep  it  is  pointed  out  tliat  least  of  ail   the 
Teutonic  tribes  had  tlic  invaders  of  Britain  previously  come 
into  contact  wiih  the  Roman  I'mpire.    Thus  no  terms  wer 
kept  between  ihcm  and  the  inhabitants  of  the  island.     Fa 

4JO-600.       ot;e  hundred  and  fifty  years  the   English   waf;ed   a   war  of 
IKBCtical  if  not  literal  exlcrmt nation.     The  Britons  fled  before 
their  eun<iueror»  lo  the  western  side  of  the  island,  and 
complete  was  the  separation  between   the   two  peoples,  iha 

j^.  when,  a  century  after  the  first  settlement,  Aut;uMine  came  will^ 

his  gift  of  Christianity  to  the  English,  the  Britixh  Church 
rcmaintrd  aloof  and  refu.scd  10  htrlp  him  in  his  work.  On  tlila 
land,  so  cleitred  of  its  former  inhabitants  and  their  dt  ilizaiion 
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the  English  tribes  settled  dcmn  and  reproduced  in  all  esseotiAl 

details  the  life  o(  thdr  sodetjr  aa  they  had  lived  it  in  their 

previous  homes.     For,  'conquest  under  the  circumstances,' 

sa>-^  Or.  Stubbfl,  '  coinpeUwl  coloniiation  and  migraiiun  .  .  . 

the  invndera  aime  in  families  and  kindred,  and  in  the  full 

arganintion  of  thnr  tribes  .  .  .  even  tiie  nU«-cs  w«r«  not  left 

behind.     Thv  cattle  of  their  native  land  were,  it  would  ap|>ear, 

ini|torted  too.''     Thus  Mr.  Green  contends  that  '  the  settle- '  i  C. /f. 

ment  of  the  eonqticrore  wa.*  nothing  U-s-s  than  a  tramfer  of !  3'- 

Knglish  society  in  iis  fullest  form  to  the  shore?  of  Britain.     It 

was  Engbnd  thai  settled  down  on  lirilish  soil' ;'  and  although  '  MMtv 

n-ilh    hr.   Stubbs  attain,   'it   is  unnecessar)'  to  xuppow  *'''" ^if/'7<i 

a  migrating  family  cxaclly  reproduced  its  old  conditions,'  yet 

it  is  substantially  uuc  to  iay  that  '  the  ncv  life  stancd  at  the  >  s.  c.  //. 

poioL  at  which  ihc  old  had  been  broken  off.'  *  1 3'- 

To  ihiB  reading  of  early  English  history  the  advocates  of  the  The  ihe 
continued  existence  of  Roniano-Cellic  inRucnccs  give  a  Hat  "f  ^""'^f 
denial  According  to  their  conlcmion,  it  was  through  the  mnivaU 
RoRunized  Celts  ,l)ial  the  civiltj:ation  of  the  previous  in- 
halntants  chiclly,  though  not  entirely,  reached  tlie  new  con- 
qucTUni.  The  whole  evidence  produced  l>y  the  upholders 
of  this  opinion,  goes  to  rrfiii/  tht  Iht^ry  of  lh<  tx^tpthnal 
cAariKter  e/  t/u  English  itK-aii»n  oj  Britain.  They  deny  not 
only  (be  possibility  but  the  fact  of  the  exici  mi  nation  of  the 
Britons,  and  .uAen  in  the  most  uncompromi-iing  manner  tlic 
Uiutvoidable  intermixture  of  the  BHlonx  and  their  con(|Uerors, 
anil  the  roiivL-quent  far-rCiiching  effect  of  the  Komanixed 
InstitMtiont  iif  the  former,  on  whatever  Teutonic  organization 
jht  in  the  keels  of  the  invaders.'  The  evidtnet  for 
II  from  many  sources.  Of  iheiie,  the  inosi  direct 
\yj  the  Language  of  the  inraders.  Instead  of  the 
■■-'  'be  Mill  (ewer  Ijitin  words'  whidi  'found 

iih  from  the  first  days  of  the  «mt|Uwit,'"  A'""".- 
.1.  lAo  ver)'  unull  exceptions  to  the  purely  Low  ''"'''■  '"  '' 

fihf  Eri^lUh  language,  it  tus  been  niain- 
.-r  common  words '  relating  not  merely 
lis  (juch  as  would  be  transmitted  by 
alinic  are  generally  allowed  to  have 
^^Blion),  Uil  even  to  government,  '  may 
ftiled  Anglo-Saxon  and  Welsh  vocai- 


'      '     '        ■■■     - —      p.— y      _..... .~— , 

n  conjeaoiud ''  that  a  resistance  which  was  suRicicn 

ti  to  protran  the  conquest  for  150  years,  would  lell 

)f  a  coinpromisi:  mther  ihati  of  wholesale  exterminatit 

.nilf  did  not  come  to  mitigiili:  the  fury  of  tht  tnvAflt 

e  con<iuc3l  was  nearly  arcuniplUhcd  ;    t>iil  (he  mi.-lli 

troduciion  into  Kent  and  its  Immediate  success  six 

B  tluit  the  (ground  had  been  prepared  by  a  con[inu< 

of  Ihc  riles  of  worship  in  the  ultl  diureh  of  St.  Mart 

scl  aside   for    ihc   lue   of    /Im  briber  In 's   Christi 

has  men   been  asserted  thai  Ccllic  niisstonari 

1  Augustine  and  bij  folloners  in  iheit  Ubyiir 

[nd  if  continuity  can  be  traced  in  the  Iiuigung 

^on  and  the  arts  of  the  days  of  the  Roman  occup 

may  well  be  believed  that  tbc  Roman  otganUatioi 

:ial  and  political,  would  not  perish.    Thus  it  has  bee 

*  thai  Koni.iti  Itrriloiia.  which  bypol helically  followc 

td^rics  t>r  tbc  Uriiish  tribal  lands  *'^e  presided  on 

ifficial  called  the  C9mts  dvilalif,  and  that  in   thes 

K  found  ihe  origin  of  ilie  small   kinj^doms  of  th 

lie  [)etiod, and,  therefore,  t)1timaielyoribeF.nj^lishM<>i 

with  Ibnt  of  the  Anglo-Saxon  talderman.     Uut  whil 

rniains  no  more  than  mere  assertion,  sonic  oidenc 

I  adduced  in  favour  of  the  continued  life  of  lesie 

ions,   wbclbcr  the  viUa  or  private  estate,  cuttivatei 

iliff  and  servile   lenani^  or  <lcia  concliuively)   thi 

m  with  ils  (o/kgia,  wbicli  became  the  English  tun 

giMi.     Under  iliese  circunutancc-t  it   would  almos 

follow  that  '  Roman  Uw  has  formed  the  basis  of  thi 

Dtily  system,  and  of  tiie  bws  of  ])r<^erty ' ;  whili 

;i-l^ 1.--;.  I  i_i £^j m-L "  -     ■ 
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Such  iiK  the  two  dianietrkally  opposite  inicrprecatioos  ofquolifca- 
the  evidence  as  to  the  wuljr  history  of  the  country.     Is  it  ^'*"* "' 
possible  (o  arrive  at  a  definite  roiictusion?      Perhaps,   lot  T(.utonic- 
Ihe  present,  the  question  must  be   left  to  the  antiquarians,  ilicory. 
whoftc  nuierial,  wheii  collected,  it  will  fall  to  the  lot  of  the 
historbn   to  interpret.     It    i.s,    however,   ueceisaty  for    our 
immediate  purpose  to  note  the  precise  points  of  ci)nli*nlion 
between  the  two  rival  theoricsi  and  thus  to  indicile  the  direc- 
tion in  which  future  evidence  may  be  expected  to  point.     Al 
the  outset  it  may  be  noticed  that  the  difference  between  the 
two  «:houlK,  which  fur  the  sake  of  the  conirasi  has  been  pre- 
sented stripped  of  all  qualiiications,  is,  by  iht-ir  introduction, 
eonsidcTably  and  apjirociably  modified.     It  is,  of  counte,  the 
extreme  theory  of  the  Advocates  of  a  purely  Teutonic  ongin 
which   suScts  by    their  introduction.      Thus    Mr    freeman 
acknowledges  that  'the  literal  extirpation  of  a  nation  is  an 
imiwsKibtlily';'  and  all  advocates  of  Teutonic  influences  allow  '  .V,™. 
of  the  survival  among  the  English  of  women  and  slaves  of  ^'"^-  '■  '^" 
British  blood.     The  cities  too,  tliough  the  destruction  wu 
surii  thai  in  many  cases  their  vcr>-  sites  have  passed  away,  may 
Miinetinics  have  remained  in  possession  of  their  former  in- 
habitants, but  i»  dependence  on  ihcii  (-onquerors.     It  is  even 
not  improbable  that  the  greater  men  made  terms  for  themselves 
with  the  invaders ;  while  it  is  most  likely  that  on  the  western 
borderland,  where  the  two  races  joined,  Urge  numbers  of  the 
Drttons  rcmaiiK-d  mingled  with  the  new  comers.     There  are 
in&Urtces  of  the  existence  of  patches  of  country,  such  as  the 
small  kingdom  of  Elmet  or  t.eeds,  which  seem  to  have  le- 
toaiticd  for  a  while  under  their  old  rulers  and  only  gradually 
to  luve  been  as.sim)lated  by  the  Mirruunding  English  popula- 
tioo;  and  il  ha«  eten  been  conjcclured  that  in  places  where 
local  induMries  survived,  .such  .1*  the  smelting  in   ibc  Forest 
of  Dean  and  the  lead  mines  of  the  I'L-ak,  ihe  old  population  of 
skilled  workmen  remained  and  kept  up  ihcir  special  organiica- , 
tion.'       Again,  despite  the  general  prevalence  of  Teutonic  tum"'£lIS| 
nomenclature,  it  is  not  to  be  denied  that  the  designations  of  /H^'amf' 
,  local  features  of  the  country  often  retained  such  Celtie  forms  '"•'"'•  •■  *'■ 
\iu  pen,  dun,  (Kk,  combe,  and  exc*     None  of  these  admissions '  tJrcta, 
would  iif  llmin^clvcs  settle  the  question  against  the  school  of  ^-J"jJ^ 
the  writers  who  make  them.     But  they  are  willing  to  go  even  ijiL 


HB^Sa  ihat  the  Roman  Vlll  often  became  th< 
noWliilHp :  that  the  houndarie^  of  its  olilvr  masters 
the  bound  marks  of  (he  new ;  that  serf  and  laii 
place  of  colonus  and  slave  :  while  ihc  system  of  •. 
vas  ptobabty  iii  ihc  case  of  both  peoples  sufiiciently 
to  need  httle  chanj^e  in  field  or  homestead."  The 
tions  of  the  theory  of  puK  Teutonic  descent  arc,  t 
numerous  and  important,  though  it  is  difficult  to 
summary  judgement  of  a  hij^h  authority  '  that  all  th< 
bilities  only  bring  out  more  strongly  iho  improbabili 
commixture  or  amaljpinmlion  of  the  racea.' ' 

In  passing  to  the  prixUc  [loints  of  contention  bet 
rival  theories  of  Knglish  origins,  it  will  not  be  net 
dwell  on  what  may  be  described  ai  the  older  class 
mcnts,  which  constitute  the  bullc  of  (hose  just  give 
side  of  the  Komano-Ccltic  school  of  writers;  for,  I 
avo«'edly  conjectures  unsubstantiated  by  continuous 
proof  and  resting  in  the  main  on  such  striking  ] 
between  the  Roman  and  the  £nf;ti&h  system  as  I 
accounted  for  by  similarity  Of  circunistsnccs.  Ut 
head  come  the  ideTiiilir^tiun  nf  the  tcrriioim  .ind  ll 
the  municipiuni  and  the  burh,  the  collc^lia  and  the  ( 
the  descent  of  the  '  trinoda  ncccssilas  '—the  tlirecfotd  ( 
on  every  English  landowner  of  repairing  the  bridges  i 
and  serving  in  (lie  local  militia—from  similiar  duties  ' 
upon  the  manorial  lords  of  the  Roman  occnpattc 
arguments  drawo  from  anihropological  considerations 
the  study  iif  human  skulls  fmmd  tn  anckiit  tomb 
highly  Icchnicul,  even  if  the  results  ate  iwi  in  themsi 
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Cae^r  ukI  Tndtus  represents  as  ihv   basis  of  thvir  social 
^or^ninlion  in  llw  Gcrntan  lands  whence  lb«y  came?  or  did 
1  ihey  «4;[:c|>i  from  (he  inhabitants  of  ilie  island  that  S)«eni  of 
Uidividusl  And  ab«olute  ownership  which  wns  oublished  by 
the    Kiiniaiis  in  all  tbcir  provinci^  ?     llolh  sclKKtb  ugrce  that 
Uic  culiivaiitm  of  tite  land  was  carried  on  by  a  common  und 
co-opentivc  method.    The  question,  therefore,  may  be  defined 
as  a  dis)>utc  wHtthtr  it  iottt  tktir  frttdotn  «r  Iketr  serfdom  ikat 
tAeSf  cuttititlon  poiieiad  in  MitmoH.     Now,  (Icrman    writers 
have  fashioned  for  ut  a  social  <>r)tani/ation  to  which  ihey  luve 
giwn  ihe  questionable  title  <>(  the  Mart.'    This  wa«  a  viltnge  TV  *  Moik 
rommuniiy  whicii  had  grown  from  Ihe  expansion  of  oi»c  family  'X*'^"- 
loto  wvcrat  Itousehotdx.    Thcu:  had   kc]it   together  for  sue-  ■  Kmbbt, 
ceuiw  generations  and  had  scltkd  down  side  by  side  on  the  tl^^^LT 
same  cteoriitg  in  the  primaeval  forests.      Their  setllenKnt  was )_  jj. 
t:liataL:teri.ujd  by  a  sup]>oit;d  conimon  kinship  among  the  in- 
hahiiania ;  a  conimon,  or  rather  equal,  owifrihip  of  ihc  land 
bclungiitg  to  the  community ;  and  the  mliis^tion  of  that  Und 
according  In  a  common  method.     To  the  head  of  each  family 
was  allotted,   besides  4    sc]tarate   and    ]>erman«n(  dwelling, 
3  definite  shart;  with  hii  tteighlvours  in  the  arable  land  which 
for  fairness' sake  wa^  ,-innually  ridivided,  and  a  proportionate 
share  in  the  woods  and  pastures  which  were  nol  temporarily 
divided  iMit  continued  to  be   held  in  common.     Much  has 
been  nude  of  the  difference  in  method  of  cultivation  betiveen 
a  two-Odd,  and  a  three-field  syMem.     In  the  former,  all  ihc  lands 
outside  the  wood"  and  watte  n-outd  be  divided  annually  into 
two ;  m  the  laiier,  into  three  great  pontons.      Of  these,  in  the 
rudimentary  agrietiltitrc  of  the  time,  each  portion  in  rotation 
would  Ik  luffercd  lo  lie  fallow ;  the  one  or  ll>c  two  remaining 
potliont  would  be  onniully  redistributed  am(M>x  the  cultivators 
who  would   be   biittnd,  each   on   his  own  share,  to  ({lOW  a 
certain  kind  of  crops.    Tlie  thtec'field  may  <leitote  a  more 
advanced  stage  of  a((Hcu1lure  tiuii  the  two-field  sytletn,  in  llut 
tl  fiis-es  JKOfK  lo(  a  more  extennive  rotation   of  crops;    but 
mtKh  may  t>e  acoiunled  for  by  Ihe  diflTercncc  of  circumstaiKes 
and  of  soil. 

Out    iif  tlib  sooiewhal   hypothetical  social   system  a  few  <»  The 
cndiusiasls  ha\e  endeavoured  to  develop  the  whole  of  the  r^^f"*" 
early    Kn^flish    Constitution.       More   moderate   writer}    wh<]  School. 


iif:nc:uttiital  -vyr.tcni,  and  iht  eqo.ilily  which  undcrb) 
Kiurulty  disappear  wiili  the  fiequcnc)'  of  irilcr-lribal 
be  resulting  opportunities  of  ^icguisition  and  tht 
1  of  ambiiious  dc^ren.     But  the  udvocAics  wf  the 
existtnce  of    Romano-Celtic    innuuncn  dtny   Iht 
"/  Ike   mafA  tytttm  altosttktr.    One  critic,*  with 
to  its  «labomlioii   b)'  German   writers,   has  called 
lent  of  the  Tctitonic  imo^itutiun,'  and  hast  [)ointetl 
:here  is  not  a  single  real   in.itnnce  of  the  use  of 
'  marca '  in  the  sense  of  landownership  hy  ;t  com- 
Cacsar  end  Taciius  furnish  i!ie  earliest  accounts  of 
lie  invaders  of  Uiiuin,  Imi  ihcit  evidence  may  be 
I  in  support  of  a  theor>'  of  individual  ownership  with 
much  plausibility  as  they  have  been  cited  to  prora 
ice  of  a  systetu  of  common  ownership  as  well  as 
;uliivaiion.     The  analogies  with   ihie   village  corn- 
India  have  been  denied :  the  jiarallels  from  Russia 
lere  are  otherwise  ex|iln>necl.      As  .1    XaA    refuse, 
ic  'Icuionic  school  have  asserted    that  the  sj-stem 
d,  thoup;li  the  application  of  the  term  '  niarit '  may 
Lin  warranted.      But  even  for  this  final  position  no 
,  for  it  is  contended  by  the  opiK>nenU'  iliat  tarly 
w   is  based  on   ihc  assumption  of  private  land- 
that  the  only  alternative  is  the  possession  o(  rights 
ly,  and  that  the  term  cvorwoi  merely  denotes  the 
Vj  two  or  more  individual  owners.'      It  should  he 
that,  however  important  may  be  the  jtlace  of  thi.t 
the  discussion  of  origins,  it  doe*  not  enter  vxty 
nio  the  course  of  English  history ;  for,  '  although 
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Engliiji  tiisior)',  is  argued  uj)Oi)  Iwci  further  poslulates.  That, 
so  f«r  lu  evidence  carries  u»,  Ihc  mfriH  oj culth-atioi  dunngthe 
Raman  taupalhn  of  Hriiain  nuu  manorial  is,  wiih  n-scrvaiions, 
admitu-d  on  ull  hands.  In  other  words,  the  Koman  mlla  iras 
an  estate  belonging  10  an  individual  owner,  who  probably 
cultivaitrd  il  by  a  villicus  or  steward,  through  the  medium  of 
colotii,  scmi-serviU:  culti^-ators  of  small  plots  of  thdr  owr),  and 
of  servi  who  were  absolutely  at  (he  lord's  disposal.  It  must 
fimher  be  premised  tliat  the  English  aecejited  the  system  of 
ownership  and  cultivation  which  they  found  established  in  the 
i«IaiKl.  Such  a  stip|)ositton  is  jiasnible  only  on  (he  theory  of 
a  large  Ronuno-Cellic  sunivat.  Now,  in  addition  to  the 
arguments  alicady  given  in  disproof  of  tfic  theory  of  ex itrmina- 
li»*n,  it  should  be  noticed  that  the  \Velsh  pools  who  chronicle 
the  invasion^  compbin  that  'a  race  of  Roiiianited  Britons, 
whom  they  call  {.o^ians,  took  jian  with  the  invaders  against 
their  Keltic  kinsmen."  But  tlie  teal  connecting  link  belwccn 
the  old  inlijbitaiita  and  their  new  conquerors  is  supposed  to 
tmvc  betn  made  by  a  pre-exist ing  Teulonic  ]>opulation  whom 
tlie  Runums  in  pursuance  of  ihcir  common  policy,  deported 
into  Britain  and  settled  in  the  sootheastcm  ponion  of  the 
island.-  1'besc  would  be  likely  to  welcome  the  inraden  and 
to  impart  to  them  the  civilisation  which  they  themselves  had 
iMmL  If  together  with  thc*e  Teutons  is  reckoned  the  (.'cltic 
population  which  survived  in  the  cities  and  even  in  a  servile 
condition  in  the  country,  there  would  be  ample  means  through 
which  the  suciaJ  organisation  of  the  old  inhabitants  could  be 
impressed  upon  their  conquerors;  while,  if  the  accounts  of 
Caesar  and  Tacitui  are  pressed  into  the  service  as  witnesses  to 
the  exitttncc  of  individual  property  among  the  Saxon  tribes, 
in  principle  the  orgaiiiuilion  of  ihe  old  and  the  new  elements 
of  the  population  would  not  be  appreciably  dilTerenL 

In  the  present  state  of  our  knowledge  it  is  probably  inadvis- 
able, even  if  it  were  pcMsible,  to  attempt  a  definite  decision  in 
favour  of  one  or  oilier  of  these  rival  theories.  It  should, 
however,  be  ri:niarked  that  to  either  theory,  ws.  w  is  ordinarily 
itatdl,  there  is  a  fatal  objection.  On  the  one  side  the  descent 
of  the  Norman  manor  from  the  Roman  villa  is  not  able  of  itself 
to  account  for  one  of  the  most  characicristic  traits  of  the  manorial 
syalem — the  existence  of  extensive  rights  of  private  jurisdiction. 
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~ai  large  has  jostly  been  stigmatl 
e  and  unw^ieniiric,"  We  must  lake  our  evidencJ 
d  it,  and  in  its  inli^rpretalion  we  musc  carefully  a^ 
f  into  it  the  ideas  of  u  more  scientific  »nd  a  he 
3  igc.  Thus  it  has  been  well  said  that  '  one  of  1 
mfominatc  consequences  or  the  iiuitIc  tticor)-  has 
ue  A  vnf^ue  impreiiKion  that  any  coridtcion  luucc  t)l 
te  freedon)  was  altogether  excf{>tioiial  in  early  Kn|;ll 
;'*  But  freedom  is  an  altogether  relative  term  ;  fori 
Dcicty  unfrc-edom  docs  not  by  any  means  denote  ligl 
s,  and  infinile  may  bo  the  stages  between  the  cU 
iately  shore  the  absolute  serf  and  the  few  indivldu:] 
>ue5s  [mvile^e*  of  an  exceptional  kind, 
tin  the  limit  of  a  few  pages  it  is  imixxi.sihle  to  deal  wij 
■timetable  variations  of  the  two  opposite  theories  of 
>f  English  society,     tn  tbe  follo«'ing  eluplcr  an  attent) 

made  merely  to  sumraariKi  the  conclunont  of  ili 
!  weiRht.     Hut  our  earliest  direct  evidence  b  «o  scam 
|xcattered  that  at  every  Niep  we  are  treading  on  dispute 

and  although  we  may  be  nearer  than  our  prcdeeessoi 
|uinmcnt  of  the  truth,  tnany  of  oar  conclusions  mu: 
,  remain  tuatlers  of  |>ure  conjecture. 


CHAPTER  I 


Tlie  LAND  AND  ITS  INHAUll'ANTS 


i  3.  It  is  univeTMlly  ngrecd  tlui  in  all  Teutonit-  vilUges,  11ie 
whether  inaru>hii]  or  cumniUDUl,  ciitlimion  was  t-arried  tm  by  <"'(!*''•' 
3  co-oijcrali**  nicthoi).     The  komii  for  this  method  Ik  to  be  otOtt 
Tctund  m  ibe  Tact  thai  the  holding  or  each  individual  coiuisted  Aaflo- 
i»f  scjiiercd  strips  of  land  of  a  roughly  iinifonn  siw.     Novr  ^'•»°"*' 
auch  a  system  would  six-m  to  point  to  the  oiiginal  ccjuality  of 
the  villai;^s,  for  no  owner  of  a  large  contiouoiu  tract  would 
ever  doiit-  so  to  divide  liis  land.     Thut  the  existence  of  this 
system  of  iciuteied  xtripa  on  Kngliih  soil  may  be  taken  to 
show  ttiat  'our  Rntfli.tli  fields  .  .  ,  were  laid  out  by  men  who 
would  sacrifice    oconumy  and    ct^ciency  at    the    shrine   of 
U^iyjJity.' '    CoHjperativ-f  agriculture,  then,  would  be  a  nece3- '  Dttui- 
&ity :  the  oiabU!  land  would  pass  under  the  <:oniinon  plough ;  ''V''  33T' 
tlic  |>lnugh  would  bo  drawn  hy  a  team  of  oxen  supplied  in 
equal   [ffoportion    by   (he   holdcn  of  the   lands  which   they 
travcncd.     Kul  despite  Ihi.-i  common  cultivation,  there  can  be 
ntt  nunner  <>{  duubt  th:ii  the  levenil  strips  of  the  arable  were 
individually  owned  by  the  villagers,  while  evidence  of  a  later 
date  xhow*  that  the  rights  over  the  undivided  meadows  and  the 
woodit  and  paMure»  were  a[>i)oninncd  among  the  owners  of 
iIm:  arable  striji*.     The  iiUa  of  a  landowning  ronnffaiinii   lit 
a  Icyal  iili-a  whi<:h  urines  htc  in  ih<-  evolution  of  IcL'al  ideas. 
and  is  one  whirh  'primitive  iian  .  .  .  could  not  for  iht  life  of 
him  have  grnspcd.''     A  more  disputable  point  relates  to  ibc'Makhsd, 
character  uk)  site  of  these  village  groups.     It  was  only  •'"5"'^^' 
a  compotatively  late  period  in  Anglo-Sa^on  history  that  they  Cf'nmuHi- 
became  connected  with  the  police  organisation  of  the  country,  fui.  Law 
while  from  Iheir  very  lir^  exbitenoe  the  natural  tic  of  kindred  '^""li,  '***■ 
teems  to  have  wil  loosely  upon  (hem.     Apnn  from  lliesc  the  '"■ ' 


be  imall  in  number  of  iuhabUants  and  aritfotralit  in  lot 
p  necessai)'  work  for  the  culiivaiion  of  ihe  scattered  sln'i 
;be  i(upi>lied  by  ihv  labour  of  sUvcs.    I(  is  theti  the  lire: 
]  this  siistocratic  nnd  individualijtt  villa);e  conimuni 
1  have  to  follow.     It  may  not  have  vxiatvd  tvL-tj-whtr 
:wc3t  and  soutli-wwi  wc  arc  in  a  land  of  small  scaiteic 
T  than  viHage  communities.    1'hia  may  jioint,  t 
accei>tance  of  boundarios  and  agrarian  arraii);! 
hich  ovrwi  their  existence  to  Roman  influence,     Mon 
Q  far  as  wc  caii  oi^ue  from  the  evidence  of  Dnniesda 
^  course  of  previous  social  history-,  there  U  a  significnn 
Ke  iietwcen  the  western  and  the  eastern  sides  of  ih< 
f.     In  the  foiniei,  praotically  all  the  vill.t  or  units  o 
JDrganization  are  noted  as  deiK-ndcnt  cm  icntie  ihcgii 
I  the  cast—' the  home  of  liberty" — to  which  may  be 
he  north,  the  inhabitants  of  the  vills  arc  indeed  depen- 
)ut  severally  dependent   in   very   varyin;;   degieo;    o( 
ence  on  many  different  lords.     Nor  mn  the  Danish 
IS,  falling;  a.%  ihi7  did  on  the  north  and  east,  wholly 
;  for  this  diffi-'rence.     For,  had  the  An^o^axons  iniro- 
he  manorial  system,  the  Danes  would  have  found  it 
aoted,  and,  as  some  suppose  the  English  to  have  done, 
Uld  lukve  accepted  it.    It  seems  more  natural  to  believe 
lally  with  the  previous  Kiijitlish  invaders  of  the  island, 
(.■3  ttinirr  from  a  knd  of  frtu holders,  and  that  the  effect 
invasion  was  merely  to  ohcck,  in  the  districts  where 
lied,  '  the  manorialiiing  [iroccss '  which  was  developing 
English  soil, 
auie  of  this  development  is  to  be  found  in  the  fact 
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rith  ibt  nn-ds  and  power  of  the  state  there  vould  be  s  cone- 
I  MMiodiug  iiicrcasc  of  tlic  royid  rights  and  cbtins.     Of  such 
n^ts  the  mast  important  in  a  |>riniitivt!  community  would  be 
those  arifling  out  of  the  Unii.     In  no  seme  would  the  king  be 
regwded  as  xupicmc  landonm-r.     N'o  doubt  as  a.  great  ihegn 
be  woukl  l>c  the  omicr  of  extensive  btids :  but  so  long  as  the 
title  to  the  crown  n^ouined  slrjctl)'  eleaivc,  it  would  bu  ia^ 
possible  to  disttnffutnh  betKeen  those  which  were  attached  to 
bis  official  taiil:  ar>d  others  which  he  might  hold  as  a  private 
individual     Wlmtet'er  Ik  Ivcld  would  in  all  probability  equally 
descend  a<:cording  to  ilic  custom  of  the  folic.     Si>.  at  any  rate 
at  tirvl,  would  all  land  descend.     'Jlie  original  allotments  of 
the  invading  Engti&h  host  need  not  be  described  as  alod,' 
ctbel,-  hcirlattd,  or  even  as  family  land.'    These  are  all  terms 
invented  by  modern  writers  to  exprc^  a  contiasi,  u(  whose 
cxblcncc  the  extant  docunionis  gi»-<:  no  suggestion.     Every 
.fnchMlding  member  of  u  vilUgc  community  held  Im  land  in 
'severalty,  as  an  ittdividual  ptKscssion,  by  right  or  euKlom  of 
the  folk  to  which  he  belonged.     In  this  sense  all  land  through- 
out England,  even  ttie  King's  own  estates,  may  be  described 
Jaa/^*/gj^.*     But  what  the  king  had  as  Icing  was  a  claim  to 
[ cenain  ngKls  over  all  the  fulkloiiJi,  and  these  had  so  com- 
Jp(etely  become  his  own  pro[ierly  lliai  he  could  di.'>|)use  of  them 
''to  oiben.     It  may  not  be  denied  that  he  granted  away  actual 
csuue»,  eilbci  out  j>(  his  own  private  property  or  out  of  the 
waste  lands.     But  such  grants  would  not  be  extensive ;  for  the 
rights  of^  his  own  folk  would  limit  bis  sphere  of  generosity; 
while,  so  for  as  exiaiti  evidence  got^,  he  always  seems  to  be 
land  already  oii^ipied.     'I'hu^  it  M:emN  likely  that  his 
<      ii.t,  01.  ihcy  came  to  be  called,  luiik  the  fonn  of  grants, 
nut  III  estates  in  land,  but  of  rights,  of  a  lujvriorjfy,  as  it  has  been 
»t>'led.  over  the  land  and  the  frceuten  living  ^pon  it.*    These 
grants  were  made  by  charters  or  landbooks,  of  which  there 
remain  about  twdve  hundred  of  varyirt^i;  tiegrees  of  genuine- 
ness.   By  (ar  the  greater  number  of  them  are  made  in  (awyut  of 
tome  church  or  monastery ;  the  motive  of  the  gift  in  stated  as 
the  dcnire  of  the  giver  to  save  his  soul  or  to  win  |xirdon  for  his 
misdeeds  j  threats  of  such  awful  spiritual  penalties  as  cxcom- 
tiiunicution  an<l  eiernal  damnation  are  denounced  against  any 
one  interfering  with  the  gift,  and  the  deed  is  confirmed  with 
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ne  tjrant.  me  common  form  or  t 
abM>luie  gill  a(  3  ri;iui»  extent  of  land  wUh  in  3[| 
in  the  shape  of  fields,  woods,  waters,  an<!  v-ui;h  I 

isidc  or  this  thcnr  ap[>cani  from  an  early  pi-iiod 
immunity  which  becomes  common  in  the  later  gra 
ing  the  land  froin  all  burdens  L-xccpt  the  three  mill 
tions  which  came  to  be  ktiown  as  the  '  trinoda  ticces' 
such  excmptiun  could  not  mean  that  ihe  intial>itai 
.  lands  should  in  Tuture  be  relvafcd  ficini  paymi-nts  t 
(  The  gift  vras  for  the  benefit  of  the  donee,  not 
habiianis ;  bd  thiit  it  does  not  seem  unreasonable 
that  the  gift  consisted  of  a  transfer  of  those  duca 
hitherto  been  jiaid  10  the  ('lown.  Maai/atJ,  tin 
a  diffeccm  kind  of  title  to  that  over  folLland.     I 


1 


jamt  ^ic<t  o^  land  could  ht  Mh  hooklanii  and  foIUana 


right  to  llic  land  itself  would  be  regulated  by  the 
the  i^rlicular  folk,  while  tlie  right  lo  the  luyal  dues 
kindl  from  the  inhabitants  would  )>e  und<:r  the  tei 
book  which  bc»iowcd  them.  Two  other  inii>orinnt 
istics  of  booktand  may  be  noted.  In  the  first  p 
probable  that  folklaw  did  not  contemplate  the  »U 
land  l>>'  ihe  holder.  The  Church,  Ivowcvcr,  ciwu 
and  introduced  landbooks  to  facilitate  it  in  the  he 
time,  and  wills  which  should  take  eflect  at  his  death, 
case  the  hoMers  of  bookland  who  wished  to  ali< 
whether  lay  or  ecclcsiastieal,  fortified  themselves  a 
claims  of  the  folk  by  obtaining  the  consent  of  ll 
such  alienation.  But  even  so  the  power  of  atienatk 
least  tile  implied  aiseni  of  the  donor,  nwy  be  n 
a  distinctive  nuuk  of  '"•"'''-■"il     Tn  ihJl^ft^i— 
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more  wmmon  ihsri  booktaiid  and  like)}'  to  he  confuted  with  I 

iu     Boolcbnd,  pntjicrly  so  iralled,  was  a  vcr>'  taic  subject  of ' 

grant ;  it  only  a)i)jcant  in  connection  with  ccclt-«ia%tical  bodies 

or  great  Ihvgns ; '  it  could  only  be  l)etowcd  by  tht;  king  with  ' 

tbc   advice  or  under  the  attcsiaiion  of  his  cciiincillors ;    its ' 

crentiofl  was  a  roy&l  privtlegium.     On  the  other  hand  it  wait 

only  at  a  comparatively  late  period  in  Anglo^xon  history  that 

private  individuals  conveyed  riglit«  in  land  by  written  chatter. 

Hut  meanwhile^  as  in  the  casv  of  the  'prccarium '  abroad,  in 

England  ccck-siasti^al   bodies  from   wliatcver  cause  graiitud 

exlenaivc  /oiiMt  of  km  J  t»  mr"'   ""*"      Such  loans  would  be 

etther  th<.-  temporary  alienation  of  a  .lUjKriorily  in  the  cas«  of 

wide  tMiit*  or  land'  or  oixupaiion  of  the  land  il.iclf.     In  cither  ■ 

case  there  would  be  slipubtions  for  rent  or  services,  while  the 

loan  of  a  superiority  would  probably  involve  a  stipulation  for 

tliat  patronage  or  protection  of  the  grantor  which  played  such  an 

intpoTiant  pat  in  other  countries.    The  ecclesiastical  grantors 

tried  lu  preveni  [h<:^se  loans  from  becoming   permanent  by 

limiting  ihcm  10  a  grant  for  three  successive  livcA.     But  the 

differenix  between  a  gift  and  a  loan  was   not   kept  entirely 

clear.'    Pn.-lali.-^  with  the  power  of  pronouncing  the  anathema  '  Ihid.  196, 

of  the  Church,  sometimes   made  loans    by  a   written   form, 

a  book,  which  wa.«a  real  protection  to  the  holder;  and  such 

granlk  might  lnosdy  bt;  called  grants  of  bookland.     But  there 

was  this  iiii|>»nant  difTiMcncc,  that  even  when  made  by  book 

Ihcsc  loans  re^'ettcd,  on  forfeiture  for  crime  or  neglect,  not  to 

the  king,  but  to  the  grantor  of  the  loan.     At  tbc  same  time  so 

gmi  was  ll)C  bold  which  a  loan  for  thiee  lives  established 

upon  the  land  that  the  ditTacmx-  between  bookland  :ind  loan- 

land  wag  rajiidly  (li.tapi>cuTin^,  and  at  the  time  of  the  Norman' 

CoMiuesl  th*  formula  of  dependent  tenure  (.1   holds  land 

of  H\.  the  nuftc  of  feudalistp.  which  seemed  applicable  to 


liuokland,  might  ako  be  regarded  as  not  inapplicable  10  the 

inliniiely  larger  class  of  holders  of  a  l;en.' 

llius  from  an  early  period  we  may  trace  a  tendency  towards 

the  building  up  of  a  landhnlding  hierarchy.  liy  means  of 
b  a  book  the  king  for  ever  alienated  to  a  Church  the  superiority 
I  over  a  certain  district  of  the  countt)-  j  bj'  means  of  what  also 
^H 'I  to  Ik-  a  iiook  the  Church  for  a  time  alienated  part  of 
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ihe  culuvKtor  of  the  soil.  Now  such  a  process  would  account 
for  the  dependent  tills  which  Domesday  records  tn  die  south  t 
and  Bouth-wcsl.  It  does  not  offer  an  nplunution  of  the  more 
sporadic  dc|>c»dence  of  iiidividu.il  villa^^cn  which  is  the 
chancterisiic  of  the  eastern  (hires.  In  fact  an  adequate  cx-^ 
planation  of  the  condition  of  the  linglish  people  at  the  limo  1 
of  the  Norman  Conquest  is  only  to  be  found  in  an  attempt  to  j 
understand  the  part  playud  by  the  i>rocess  of  Commtndatum. 
The  .danger  arisina  from  incesiant  war  caused  the  sirjuljcr 
landholders  at  an  carlv  i>t.rio'l  (<>  jilnri-  |h<Tiwi^lt'.-t  i>[]f<fr 
the  protection  iif  .some  in:>);hlnii:ti;i^-  H'"r"  Surh  prijicclion. 
cmphfl^i^ed  by  a  (Krfson.il  o,-"ii  .-f  <r-:iiiv,'  did  not  in  the  fliM 
instance  eJve  tht:  lord  any  ri;;hls  o>'cr  the  land  uf  ilic-  coin- 
mencU-<l  nun.  It  would  Iw  enough  fur  thf  lord  that  lu-  bad 
a  itrt^iner  to  follow  liim  to  Uitlle  :  while,  if  any  injury  n-,i.s  dune 
to  his  vassal,  in  addition  to  the  wergild  paid  to  the  fnirily  01 
the  injured  man,  the  lord  could  claim  for  himscH  the  further 
jiayment  of  a  manbol."  But,  inasmuch  as  one  of  the  chief 
di^irev  of  the  eumnientled  inan  was  to  obuin  the  lord's 
warranty  of  ihe  title  by  which  he  held  his  land,  it  became 
a  not  unconiinon  practice  for  the  man  to  include  his  land 
in  the  act  of  commendation.'  Even  when  ihe  commendation 
was  merely  personal.  '  in  one  way  or  another '  the  lord  seems 
to  have  got  rights  over  the  land  which  constitute,  as  it  were, 
'an  alienable  and  hcreditaty  seignory.' *  Ss  a  result  the  pur- 
chaser of  the  Unci  buys  it  dftibject  to  tne  lord's  rights  over  it ; 
these  rights  can  be  alienated  i)iecenieal  or  even  cin  descend 
to  co-heirs.  Domesday  shows  us  men  who  were  commended 
half  to  one  lord  and  half  to  another  for  the  same  holding. 
'At  a  later  dale  the  lawyers  inseparably  connected  commenda 
tiun  with  rights  of  private  juri^idiction :  the  commended  man 
was  of  neceisily  in  his  lord's '  soke.'  It  is  important,  therefore, 
to  notice  that,  in  the  Domesday  record  of  the  eastern  couniia 
at  any  rale,  it  was  '  extremely  common  for  a  man  to  be  bound 
to  one  lord  by  commendation  and  to  another  lord  by  soke." 
We  may  carry  still  further  the  poMibilities  kiH  Anglo-Saxon  cross- 
relationshi]» :  for  we  note  that  there  were  some  men  who  could 
withdraw  from  a  lord,  and  could  transfer  to  another  not 
merely  their  i>enioiial  fealty  nor  even  the  commen<lation  of 
tbdr  Und.  but  actually  the  M>kv  or  rights  of  jurisdiction  over 
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it.'  In  fact  ihis  powvf  of  provisional  cocnmcndaiion  seems  to 
«trike  across  deeper  social  divisions,  and  to  divide  ihc  English 
freehohJent  into  two  broid  <:Ias3» — thitse  who  could  and  those 
who  could  iMt  go  with  their  Und  where  they  would.  Tlie 
difference  mny  be  due  to  the  fact  that  while  some  holder* 
merely  formed  pirt  of  a  seignoiy  whieh  hAd  been  booked  to 
Kimc  church  or  thegn,  but  still  Uy  under  the  national  obliggi- 
tton  of  the '  irinoda  ncccssitas ' ;  others  had  been  endowed  with 
loans  of  tanit  for  the  discharge  of  n  specific  service,  anil  there- 
fore held  their  land  on  cojKlitton  of  discharging  such  service 
in  perwn. 

I)es|)itc  Ihc  scanty  cvidctKe  before  the  Conquest  and  the 
confusing  terminology  of  Doniciiday,  three  sodal  grade  may 
be  broadly  distingubhcd  among  the  Eiiitlish.  Tacitus  notes 
a  simitai  number  ninoitj;  the  f^einian  trities — tiobilc^  in}{eiiui, 
scrvi ;  ai>d  it  seems  probable  that  on  their  arrival  in  Itriiuin  the 
invading  tribes  were  com|>otvd  of  un  hereditary  noble  caste 
called  Eorii,  a  mass  of  non-nobic  freemen  described  as  Crerh, 
and  a  small  following  of  lh<invt  or  slaves  whose  numbers  would 
be  swollen  by  the  captive  Itritons.  But  even  before  the  ion- 
quest  of  Britain  birth  was  ceasing  lu  hold  its  iiniiiue  privilemes. 
'I'uciius  notes  the  exi&iencc  of  the  (.'(imiial->is,  a  band  of  free 
cuniiunions  Kurroiinding  the  cliici'.'  When  (he  coni]uest  had 
exalted  the  successful  chief  into  the  king,  bis  comitcs  or 
gtsUhi,  to  use  the  I-lngltsh  equivalent,  would  be  tlie  first  to 
obtain  tracts  of  the  ncn' I y -conquered  land.  But  all  the  king's 
gcsiihs  did  not  at  onva  become  bndowncnt,'  and  the  distinc- 
tion Wis  pcTha])s  marked  by  (he  introduction  of  the  term 
Thtipt.  'raritui  dcitcribes  the  importance  of  the  frccdman  in 
■odi  Ucinun  tribes  as  had  already  fallen  under  roya!  nde,' 
Similarly  the  term  thogn  is  said  to  denote  a  servant  in  the  royal 
household  as  coniiastcd  witli  the  free  eumjKinion,  the  geuih.' 
But  the 'iieinbCTs  of  the  royal  l)ouM:hold  would  l>c  more  than 
pcnonal  aticndantK  of  the  king.  The  mmtsier  or  miles — lor 
by  such  terms  was  the  word  thcgn  rendered — soon  bi-<came 
R  member  of  a  territorial  nobility,  whose  original  personal 
connection  with  the  king  was  a  vanishing  (|uantity.  As  a  result 
the  new  class  blotted  out  the  old  geiiihi,  who  are  henceforth 
found  merely  as  giertonal  attcnd;inls  on  the  king.  It  also 
Uoitcd  uut  ihe  more  vcacmblc  race  of  cuiU.*    Their  name^ 
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lareer.  it  in  miL'  ir 
i(l)c  Kuiic  legal  stiitus  as  expreued  by  ii  «.imil| 
liOQ  shillings.  Hut  Ihis  ii  the  only  poinl 
y  between  all  the  members  of  the  clius.  The  term 
equally  to  the  gteat  ealdormnn,  to  the  king's  thegij 
jn  of  any  other  lord,  the  ordinary  '  scirthcgn '  who  as  tt 
tf  five  hides  is  rexpon^ble  for  the  defence  of  the  sbir 
illy,  to  the  ocorl  who  by  iheacquixition  of  ecrtain  possel 
as  thriven  to  thegn-right.  In  lhcor>'  perhaps  cvi 
j  a  member  of  an  heri-dit;iry  caste,  who  stands  in  ceitaiJ 
I  relations  to  the  king  or  to  some  sujjcrior  thcgn,  an( 
the  owner  of  fit-e  hides,  is  bound  to  iniliiary  servic 
;  in  ]>crs»n  or  by  deputy."  As  a  matter  of  fad,  iht 
t  of  etpial  diviMon  of  land  under  the  folklaw  wouk 
iKluoe  a  class  of  poor,  if  noi  aclunily  landless  ihegns  J 
exigency  of  military  service  opened  the  social  rank 
ceorl  who  bad  accumulated  the  requisite  quantity  oi 
1  had  placed  himself  or  lud  l>cen  plsc^  in  the 
relation  to  a  lord. 
'  the  Nobili.s  ill  Tacitu.i's  dcMfiplion  came  the  Ingcnuus, 
nary  freeman,  the  Ctari  oi  Anglo-Saxon  history,  who, 
jbing  except  a  certain  social  precedence,  is  described 
^lul  of  the  nobilis.  I'he  compilers  of  Domesday  over- 
ritli  nanio  which  on  inveatigalion  seem  to  be  little 
|n  local  descriptions  of  this  class.  Thus,  in  some  ol 
em  shiics  we  note  the  presence  of  radmanni  ot 
\tt&,  riding  men  nho  arc  identified  with  the  gcneal 
hSaxon  documents;  between  the  Ribblc  and  the 
lie  found  drengs,'  in  many  of  the  southern  shtrei 
jcoscets.'     In  various  places  the  meniJoi^ 
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into  cv'Q  fairly  qinikc*)  tlivisions.     The  ccorl   or  tunesman, 

inlutiiiiint  of  a  lun,'   would   nriginally  be  a  member  of  an  ■  A-mrc 

stJTiinan  community,  but  holding  his  land  in  individual  owner-  '^y<  59- 

ship.     As  ttn>c  went  on,  in  some  cases  he  would  increase  his 

single  hide  to  five  hides  and  become  a  thegn ;  in  other  cases 

he  would  find  himM-!f  the  owner  of  un  iiifiniteNiiiial  share  of 

his  forefathers'  original  holdtiij^-.     On  such  a  xmM  owner  the 

king's  ■  (eorra'  or,  in  an  ali<.-riJted  scignor>-,  the  lord's  'gafol ' 

would  fall  with  (>])t>rc:siivi;  weight,  and  it  has  been  conjoctUTcd 

that  t)w:  levy  of  tlte  Dane^dd  [Hit  the  finishing  touch  to  his 

degradation.'    Tliesc  tenants  were  now  so  poor  that  the  lord>/j,7.  g, 

was  made  rcsponMbIc  for  the  pfiynient  of  their  geld.     Hcnoe  >5t  334. 

a   probable  distinction  between  such  of  ihc  free  ccorls  as, 

merely  for    convenience    sake,   may  have    paid    their    geld 

throu(;tt  tlie   loid,  and  such  as  held   bn<!   for    whose    geld 

the  lord  was  primarily  renjKinitihle.*    Of  the  former  class  the  ■  /li^.  54, 

mOKt  imiKirlani  were  the  sochcnianni  and  liberi  homines,  who  lai-ia?' 

ore  often  siwken  of  iw  if  they  were  the  only  irlasscs  of  non- 

nol)U:  freemen  mentioned  in  Domesday,    Itoth  claue»,  especially 

the  former,  are  also  often  spoken  of  as  the  product  of  Oani&li 

influence ;  but  although  tliey  arc  found  in  the  largcsl  quantities 

in  (he  east,  they  overflow  so  freely  into  the  midlands,  and  even 

into  the  ROtitli-easteni  shir«N,  that  '  we  should  be  rash  were  we  10 

find  Jnyihitvf  cluraeteri^lically  Scandinavian  in  the  sokemen.'  •  t  /i(j_  ij_ 

The  difference  between  the  two  branches  of  this  class  seems 

to  have  been  merely  local.^  *  /l>M. 

The  English  word  'tunesnian' probably  corresponds  10  the 'o4-'o6- 
vUhntu  of  f)omes<Uy ;"  but,  in  Domesday,  that  and  one  or  two  0  /f,j 
cognate  word*  :fc:n\   to  denote  the  smaller  class  of  ceorla  3S-60. 
wbo  were  accountable  to  none  but  their  lord  for  the  payment 
of  their  geld.     I'he  bordarii,  who  in  Domesday  are  alintul  as 
numerous  as  the  villani,  practically  disappear  out  of  later  records 
and  need  not  be  further  noticed.     The  villanu^  proper,  though 
an   Anglo-Saxon   ccorl,  is  so  for  de(;rnded   that    Domesday 
s()eaks  of  him  now  as  a  freeman,  now  as  bearing  about  him 
the  marks  of  a  servile  status.     True  he  enjo)'s  ttie   same 
wct]pld  of  200  shillings  as  live  whole  class  of  ceiwls :  true  there 
b  no  evidence  that  he  wa$  of  necessity  tied  to  the  soil  -.  this 
was  (he  fate  reserved  for  the  comixuatively  small  class  of 

coUbcni,  geburs  01  boots.'    The  vilUn's  rights  were  protected '  /M.  aS, 

J6-38. 
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3d  Out  h  due  from  it.'* 

Ally,  Kc  muy  notkt;  the  record  in  Domesday  of 
»  s/avej.'    In  tSo  seventh  ceniuty  Ihe  laws  of  v^vthclbi 
fit  distinguish  between  the  th«ow  snd  tlie  loct,  but  <>f 
not!un£  runhcr  is  heard  on  English  soil.     The  An| 
I  iti«ow  was  not  a  mere  chattel.     In  some  jarUt  of 
ty  so  many  slaves  are  re^stered  thai  they  cannot  hi 
entirely   meniah.      They    were    no  douht   annexed 
icubr  holding ;  but  the  Church  tried  to  si-curc  to  th 
Bnefii  of  their  savings,  and  the  crimtnal  law  accor 
tiniary  compensation   in  the  shape  of  a  snialt  werg 
1  faintly  of  a  murdered  slave.    The  cfTccl  of  the  pol 
i  of  the  country,  to  make  the  lord  answerable  for  t 
ttion  of  his  freemen  no  less  than  of  his  slaves,  mt 
telped  10  raise  the  status  of  the  inferior  class. 
[It  was  a  society  of  this  amorphous  t)-pe  that  Ihe  eireui 
[pending  the  Nonnan  Conquest  developed  into  ll 
Item  whose  general  features  arc  so  familiar.    Tl 
JDALisu  is   used  to  describe  the  social  system 
Europe  for  about  seven  centuries.      Durin;;  no  lot 
this  system  must  of  necessity  have  undergone  mat 
:  tenancy  at  will  grew  into  tenancy  fur  life,  which 
was   extended  into  a   heritable   holding.      But  ll 
rislic  of  the  whole  period  w&s  what  has  been  describe 
lunion  of  the  two  relationships  of  lord  with  man  ar 
Ih  vassal.*     Thus  feudalism,  or  feu  do- vassal  ism,  as  tl 
filer  proposes  more  correctly  to  call  it,  contained  lioi 
element  based   upon  land-tenure,  and  a   politic 
expTMsed  by  homage  and  fealty.     It  h  the  lirsi 
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the  iinin«di3le  tennnu  of  ihe  Crown,  and  finally  reserved  for 
Hid)  or  ttivm  a«  hdd  of  Ihe  Crown  on  condiliiin  of  militarj- 
nervicc.  Hui  just  as  ihc  Ctown  had  mffofTccI  them  or  granted 
them  Tctida  or  fiofs,  wiih  tight  of  inheritance  for  ihcir  heirs, 
ao  by  a  similar  pfoct;ss  known  as  subinfeudation  or  the 
creation  of  subfiefs,  would  they  carve  out  portions  of  thetr 
eatalcs  and  make  them  o«-er  in  tenants  to  hold  on  condtlion  of 
rertdering  in  return  seniccs  of  various  kinds.  This  process 
(night  tie  continued  through  a  succession  of  holdes,  all  of 
whom  brlow  the  king  arc  described  as  mesne  lords  or  mcsnes, 
and  are  regarded  as  holding  the  land  in  service  {in  scrvitio), 
the  immediate  lord  of  any  tenant  being  his  ca)>ilalis  dominus, 
and  the  immediate  tenant  of  any  lord,  in  mrly  days  at  least,  ha 
tenant -in -chief.  Finally,  t)te  tenunt  actually  in  occut>ation  hy 
himMlf  or  his  sen'anls,  was  said  to  hold  the  land  in  demesne 
(in  doniinio  suo).  Cases  are  known  of  no  Ic&s  than  nine  lords 
Btmve  Ihc  tenant  in  demesne,  all  of  whom  were  regarded  as 
boldtng  one  and  the  same  piece  of  land,  and  not  ity  any 
means  riecessarily  on  the  same  tenure.'  At  the  same  time  an 
individual  tenant  could  hold  hi%  Undx  of  many  difl^renl  lords 
and  by  a  great  *ariety  of  Ic^urti,  that  is  '»f  services  to  be 
discharged  in  return  for  the  land ;  so  that  it  becomes  apparent 
that  the  important  point  of  feudalism,  as  a  system  of  land 
Icnore,  ms  not  so  much  the  stAtus  of  the  individual  holder  as 
the  due  peiformance  of  the  slifnilatcd  services.'  These  services 
«>  far  as  they  were  exacted  from  freeholders,  were  of  four 
kinds,  whieh  may  lie  described  as  military',  spiritual,  sen'icntial 
or  merely  free  but  not  falling  under  any  of  these  three  heads. 

(1)  Afi/itan:  The  duty  of  the  tenant  to  attend  his  lord's 
aummons  to  the  field  of  battle  is  |>op4ilarly  regarded  as  the 
«sat»itia1  feature  of  the  feudal  system.  It  was,  however,  only 
one,  though  by  far  the  most  common,  subject  of  Imrgain 
tietwcen  lord  and  tenant.  In  England  a  large  majority  of  the 
kin|^\  tenants- in-chief  held  their  land  by  tenure  of  knight 
sci>)cc  (per  seiviiitim  iniliiare)  as  it  was  called.  In  its  simplest 
fonn  ihlt  involved  Ihe  obligation  of  supi>lying  on  summons 
one  fully  armed  wJirrior  to  the  lord's  military  array.  No  legal 
stipulations  ivcre  ever  made  as  to  length  or  place  of  service, 
but  aistom  early  tended  tu  fi\  the  former  al  forty  da)'s  in 
tlic  year,  while  the  qucsiioo  of  [dace  of  service  was  practically 
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BmmiiniTics,  whether  ihiru  or  Iiurh,  to  !iu)>ply  a  li 
]eiil.     Tht:  unit  of  i(:rvk<;  was  [jcrhups  a  i.it«ibl«  urc: 
le* ;  but  as  thert-  was  little  necessary  connection  bciw< 
»lile  and  iht  actual  area,  the  numbt-r  of  the  coming 
It  governed,  except  vcr>'    roughly,  by   the  size  of 
miiy  which  supplied  it.      Under  the  Normans  the  u 
ary  service  was  one  ktiight's  fee ;  but  as  an  exprcvMon 
easiiiement  its  meaning  was  as  vague  as  the  five  hit 
Korman  times.      For,  in  rontrast  to  the  various  con 
if  former  vrtitcrs,  it  is  now  generally  jillowcd,  thai 
for  his  grants  of  land  WiUiam  the  Conqueror  laid  u[: 
number  of  his  followers  the  obligation  ()f  su{>i>lyit 
number  of  knights.'      There  it  evidence  *hich  wou 
I  to  believe  that  the  .-urangement  was  ba«ed  upon 
f  five  knights,   and   thai   it  was    made    without   ar 
^•c  to  ihc  siic  of  the  tenant's  estate,      At  any  rale,  i 
's  sgreenienis  with  the  ccclesiaslieaJ  nobte  and  co 
IS  who  held  the  ^catcr  pari  of  ilieir  land  by  ordinar 
re,  the  number  of  knights  Htipulateil  for  was  jirobabi 
d  by  the  custom  of  pre-Norman  limes,  and  the  dill 
i^Maining  even  this  small  contingent  not  infrcquentl 
nbl   a   successful    attempt    to    reduce    the   obtigatioi 
c  service  due   from   the  estate  of  a  lenanl-tn-chit 
Crowii  was  due  equally    from    the    whole   of   ihi 
nd  was  a   liability   which  overrode  any  arrangemer 
the  tenant  and   his  ^ub-tcnants.      A   tenant   migl 
for  the  disebargc  of  the   military'   service  which  !i 
enfooffitfg  a  n\imber  of  persons  who  would  agree  l 
nsible   for  it.      That  numbei  niifiht  <roni.ist  of  par 
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tftnd  corresponding  to    ihc  Anglo-Satxon    standard    division 
of  fiw  hides:   il  may  liave  denuted  the  pecuniary  worih  of 
bnd  to  the  uxtcnl  of  an  annua)  valut  of  ;£3o.'     Prartically  it '  5.  c.  //.  I 
must  have  been  (he  exicnl  or  ih«  rnlue  for  which  a  mesne  f  9^- 
lord  could  induce  a  tenant  to'  dischnrgc  the  obligation.      The    ""^  ' 
difficulty  o(  arriving  ai  any  conclusion  on  ihc  matter  h  furihei 
complicated  by  the  pow<;r    which  the   lord    not    inrrt:'tii<:nt1y 
exvrcisod  of  impu^iiii^  on  a  new  tenant  other  obligations  in 
addition   to  the  discharge  of   military   service.       This    was 
cs]>ccially  the  case  when  the  introduction  of  the  payment  of 
scuiai;e  in  lieu  of  military  service  changed  a  jietHonal  into 
a  roecely  (lecuniary  bunlen  which  could  he  divided  up  among 
a  number  of  smoll   holders.^      Bciides  their  portion  of  llie»/',  ^WJ 
scutage  due  from  the  whole  of  the  divided  knight's  fee,  the'' ^S'-'SS- 
lord  would  cxaa  from  such  small  tenants  tent  in  the  shape  of 
payment  of  various  kinds;   and  although   the   payer  of  the 
smallest  possible  sum  under  the  name  of  scuta((e  ranked  lu 
a  tcnjint  by  mililar)'  service,  yet  in  his  social  position  be  would 
differ  in  »o  way  from  the  simi>ie  freeman  holding  by  socage 
tenure ; '  so  that  (he  introduction  of  scutngc,  and  the  consequent  >  /i/if.  i, 
sobdivision  of  the  knight's  fee,  played  an  important  part  in  the  ^S**- 
dcstiuction  of  the  exclusive  nature  of  the   milicai>'  side  of 
feudalism. 

Wflh  a  knii:ht's  ff<.-  is  i>fli-n  i<iii|>lc'l  a  /furany.      This  was  Tenure  y, 
the  name  given  to  the  lantls  ol  a  grc.it  icnjniori'chicf  of  the  l«">'iy. 
>owiL  and   though   it   u'oiild    no  douhi    ^.-ii'iietallv    contain 


a  numlM^r  of  knJLihi'^  fp«s.  there  is  no  reason  10  .lupfiose  with 
some  wriit^tN  that  11  was  a  fixed  number  of  thirteen  and  a  third 
which  alone  fell  under  this  description.*    A  bfltronvoncc  formed  ■  r< 
was  regarded  ux  an  indivisible  whnli- ;  if  \\  pti-t]^-ai»-i).  ihnt  is.  Mallam, 
rwrr^^   tn   rh-  O.tnr.    li    w.^t    n,.f    nuT^-f.i    »ilh   ihe   kinL-\  ^^j.^'^^'^^  , 
JSiSUih  illlL-Was   .linn-wr   ininii-fli.iKrlv   ^f.nUcd    nut    to  a  ftc^h 
IfQ^nt ;  nor,  if  il  carau-  imo  the  lumls  of  liic  lioldur  of  aiioihi^r 
lurony,  were  the  iwn  umli-d  ;  iIk-  ;f,i).-ni.-ni-i  ^\,u-  itimi  ih.-  hnMi-t 
had  to  hi^  made  «cDaratclv  upon  tach.'     Uui  the  chief  impor- '/".aMrf 
Uncc  of  Ihc  idea  of  a  batony  lies  in  the  division    which  it''S9-^ 
gndually  pioduccd   in   liic  miliuiiy   tenants-in-chicf  of   the 
Crown.     Soon  after  the  Conciuest  the  holders  of  au  carl's  or 
bamn's  barony  beijan  to  form   a   class  by  themselves,  apart 
from  the  simple  tenants  by  kniglit  service  of  tiic  Ciown  ;  and 


w  or,  more  simply,  mimtrts—  found  th«  sheriff  il 
betwccD  themselves  and  ihe  Crown.    To  him  they 
feudal  (lues,  which  were  fixed  in  junount  long  h(| 
oftlie  giwicr  barons:  through  him  ihcy  received 
Dn»  lo.issi-mbly  or  array,  and  under  him  they  must^ 
g  as  ^c  feudal  levy  was  employed.     'I'he  full  impor 
distinction  between  these  two  classe*  will  be  clear 
!  dealing  with  the  early  history  uf  Parliament. 
Sers'untial.'    'Hie  essence  of  feudalism  was  the  rcndd 


e  in  Teturn  for  the  erant  of  land-     Hut  while  all  tcni 


ttlflcc,  the  n.iDK'  'fvififff-oi   M.-iit-Jnis  ci""'  1ft  \\y'^ 
ticular  class  of  tciunu.     The  majotily  of  those  hold 
is  tenure  would  have  to  ie»der  Metvjce  in  person  : 
^bOB  bead  come,  as  leiunls  nf  tht-  f'rnwn.  the  pfli'-g« 
BLbouuiluld,  of  whum  tlie  yrcater  soon  oeasc  to  ser 
(on  ;  the  varlnm  jf(}icialv,  iDi^h  imij  low,  connected  wH 
csts ;  royal  messengers  and  artisans  whose  duty  it  w 
ntain  the  royal  palaces.      The  a£Zi£aiUit_QLjueaa&Joi 
Cjft"— -l''  fMli'lH"-;  j-.irr^n.(,;^(^jn(,'   [insilJnTn.  in  a  lim 
lit  there  were  some  enumerated  among  Ihe  strjeait 
'  the  Crown  and  of  inesno  lords,  whose  dut)'  consist' 
InK  a  man,  or  ncveral  men,  to  serve  with  lums  of  a  pi 
]  kind  in  the  royal  army.    In  this  way  the  king  obtaine 
ectly  and  through  the  medium  of  his  tenants,  a  sm; 
JTut  force  of  light  armed  troops  and  comnii-viariat  DlTice 
he  could  permanently  icly.      Probably  the  only  w, 
\mg  the  tenure  of  serjeanty  is  by  tvoling  what  it  w 
involve.     Thus  a  tenant  by  seijeanty  was  held  to  I 
I'if-nate  his  land,  or  oven  wiihwH  his  l<'r'!''  '•-:■. 
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Crovn,  like  the  militan-  U'nanb-in-ohieT  of  thv  Crown,  Tell  into 
two  cU.<tse»,  and,  whatv^-er  the  tvokod,  thu  result  ms  that 
a  t«nai)t  by  giund  seijcant}'  was  expected  to  do  service  in 
liersiin.  »hilc  over  him  or  rather  his  heir,  ir  a  minor,  and  alt  his 
posscssMins,  lh«  king  established  a  claim  of  prerogative  ward- 
ship which  utterly  overrode  e\-cn  the  stujierior  claiin.t  u(  other 
loids :  at  the  same  time  lentire  by  petty  serjeanty  came  to  be 
little  mure  than  tlie  anntial  delivery  to  the  lord  of  some  merely 
nominal  acknowledgement  of  his  lordship.  But  the  scrjeanly 
of  the  Crowii  might  he  only  one  among  several  Icnore-s  by 
which  such  tenants  held  various  jjortion*  of  their  lands.  In 
suc)t  rasc!>  a  cUtiie  oi  Magn^i  Carta  saved  the  rights  of  mesne 
lofds,  and  denied  (o  the  Crown  the  a[^ication  of  the  claims  of 
ptero^nlive  wardshi|0 

(3)  Spiritual,  The  tenure  known  as  Fr.ii:h.t/mfl!H  Frtt 
Alms.  J^^Tfl  !■' /'"■■■'•■■'•"  al  firjt  iticliiri<-d  .tli  I"il1  ■ivrii  (mm 
religioms  motives.  But  ihe  iifll'"^  c^u;.  to  \\v  •lrt'i'i''"l  "i'^clA 
forstKh  as  wa^  civen,  v\^,■•^^,■x  l,v  l)..-  H..|-   ..r   l.v  ..i,-;,..    ln«i^ 


'i'.  C.301J 

*37. 

r.amlM. 

i,  3«- 

Trnure  lijrj 
Iiuiili:i1- 


Ui  rcliciotw  |nf-^iiiv  or  1  i>r]i.ir.iTii»n  wilhmit  slipublio?)  for 
stfTV-'^  <'^  ■""'  ^""1  Ihc  tlii-ti  <if  siif^h  granl  wiw  ty^ntViliI  -if  „„j  t 
In  the  I'uiUJjjie,  the  d"*""'?*  Uird  would  Imvf  ntrn-f  il  wiili  liiii)  '■  "J-ms-J 
for  certain  services.  Tt)7fir  had  <till  to  lie  iirrtormi.-d.  and 
would  most  likely  be  a  matter  of  anaiiiicmunt  between  donor 
and  donee:.-  All  that  the  former  could  do  wa«  to  free  the  land, 
wltieh  was  the  subject  of  his  k'".  f"""  ""  ^t^-ular  services 
towardH  himself.     But  il  might  he  a  xca\  iniurv  in  ^H^^  liml  ih^ 

■llM    tlllf-ilitntc    ffir    liim-ij-lf     ;i%    ^lll-     juTMItl     rf\;»  IITH|>1<:     for 

■■■  bai-L    o:"   t)i;    vmirs    (jm-.  tl'.i-   n-lur    nf  .i    i-tmrrh    at 

IJK  c..tn(>f:U»>n  ■>f  .1  ■  ■■iili.-.irji  ..r  moiiasleiv.  whoeould  imrli.iiw 
with  diffiuultv  lif  .-.lilt:!!  tn  .n<:>mni.  In  the  tfr""''  plafi-  laml 
h<lll  in  frjnkiilmniii  w.is  ih.it  i,-(il<j.yhicll  wa»  imltji-c-l  1(1 ''ic  inri>- 
diction  of  ttiL-  o:<l'.riL:L:-n'.il  iniirt.'i  alone.  This  ji  ^illimi:^! 
t'l^tbc  Constiniii.iiis  ot  Clrii.-nd.Mi'  which  "^nlv  ''''"'  that '.y,  f.  ij 
the  king's  juaticuti  aliould  d^'^J''  ''"•  l'r'''""ilian'  IVfi''""  as  *  9 
to  » l<r.ih.-f  li...  lT..,l  i-jlinniiiM  i.   „r   jv   11..1   \>i'\,^  pn  trniirp  of 


^""l"'"H'i»;  that  decided  in  the  ailiriiiative,  there  is  no 
question  that  the  remaining  stages  of  Ihe  dispute  must  be 
heaid  before  the  ecclesiastical  Iriburul.  But  by  a  series  of 
measures,  loo  complicated  for  enumeration  heti-,'  the  lawyer* 
succeeded  in  miniraicii^  the  action  of  d)c  ccdcsiastical  courts 


i.  136-338. 


^an^yZ/  lilKit  Unurrunt  which  U  round,  I  ho  ugh  wi 
U>'ing  frequency,  Trom  cast  to  west  of  mid-Kngland; 
plcst  method  of  all  and  one  of  the  most  common— 1 
^  mention  uf  the  holder  under  his  proper  name.     In  tl 
I  of  Ihv  noxl  two  c-enluticti  all  other  dvKJgnationn  of  sue 
■  wt-re  swallowed  up  in  ihc  one  description  of  tenun: 
f,     The  term  sochcmanni  or  sokcmsti  was  not   it^t 
ted,  and  the  word  socager  did  not  arise  nntil  the  fou 
'■  century.     Meanwhile  all  the  free  non-military  tcnur 
to  l>e  clxised  as  tenures  in  socage.     But  this  was  on 
{reetf.     Thu5  for  some  lime  after  the  Norman  C<>ni|ut:f 
[turc  uf  a  baron  or  [)rc1ule  other  than  tenure  by  kiiigl 
»  was  knon-n  as  tenure  '  in  fee  farm,'  that  is,  one  in  whic 
j  or  inheritance  has  been  let  at  a  perpetual  rent.-    Magn 
•peaks  of  this  tenure  in  the  same  connection  with  socage, 
[  century  later    it    hud    entirely  distpjieared.      Again 
[h    by  the  end  of  the   thitieenth  century  "tenure   b; 
service  had  practically  become  tenure  by  payment  o 
i,  jret  mention  is  found  of  military  scnicc  it)  conneclioi 
tcage  lettanls  as  a  liability  which  was  formerly  imposes 
lem.'     But  it  will  be  clear  from  the  various  origin  o 
in  socage  that  the  name  covered  very  unequal  classe 
)n8.     It  is  not  surprising,  therefore,  that  in  the  courw 
there  should  be  found  a  division  between  Free  ant 
Socage:     Of  the  origin  of  the  former  class  of  tenant 
IE  been  much  dis|>ute,  but  it  seems  sufficient  to  thin) 
I  as  the  descendants  of  the  more  substnntuil  kinds  o 
>ninilLtaiy    tenants    mentioned    in     l>(>mesday.      Thi 
anni  of  Domciday  may  have  been  'noioially  holdcn 
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indodc  others  holding  of  them  on  a  socage  tenure.  The 
lioldi^rs  itt  bond  or  vitlan  sticajjc  differed  fioni  the  unfrce 
tenants  whose  name  they  siiarcd,  only  in  the  cxtia  security  of 
(wtHcsNioii  whidi  might  ari»e  from  the  protection  of  the  royal 
AK  uppoMx)  to  ihv  mimorinl  couits.'  So  far  we  have  seen  the 
negative  character  of  socage — it  was,  at  least  in  its  fully 
<Jcvclo|icd  'orin,  c^cntialty  non*)i:iilitar}'.  As  a  positive  form 
of  land  tenure  it  invoUtd  services  and  paynicnis  of  widely 
varying  kinds ;  m)  tliai  (he  »t(l  legal  definilioii  which  attributed 
to  it  as  llw;  only  incident  the  jiaynienl  of  runt,  must  he  entirely 
uliandonecl-  The  services  would  range  from  some  purely 
nominal  duty  of  a  personal  kind,  through  agricuUumI  work  of 
a  mote  or  less  onerous  character,  which,  however,  might  or 
might  not  be  pcifurmed  tn  ]>er9ion.  I'he  ]>ayments  consisted 
of  rent  in  Jtiml  or  money,  at  one  end  of  ttie  scale  being  the 
duty  of  rendering  to  the  lord  'some  small  article  of  luxury' 
•ur.h  as  a  pair  of  gloves,  at  the  other  end  a  sum  of  money 
rqwcsenting  sometliing  like  the  full  agricultural  value  of  the 
land.  Lastly,  in  uiuny  cues  the  liabilities  of  socage  terunis 
comprised  a  mixiuic  of  personal  services  and  payments  in 
mone>'  or  tn  kind.* 

In  furtlKr  itluslration  of  these  various  classes  of  free  tenures 
three  points  espet-inlly  may  be  !.elecled  for  comment — (t)  the 
itradual  cstahlisiinn-nt  of  the  cxflusive  i-l.-iiins  of  thr  i-Uif.-ti 
male  tieir  jii  llit'  mhh-ssJqji  :  li'i  ilur  iliyorce  ol'  any  ;n:Cc>.s.ir> 

connection  IwtWCi'll  llli-  ti-mln-  nf  Inpjl    ■[Fill   t]»-  pi'rvtin:il  -itriliiv 

of  the  tcnanji  status  ii.[idini;  rather  to  mt.nch  nx]!  t.j  land 
lhan_lo_£C2on!i :  (3)  the  ikfiiiitiuu.  hnih  :i.^  tn  .ii-.isi..|i  .mil 

aniOtml,  of  Ihn    ',(■,-,  m\\y   f.;u\it\    ^^^^^ltx    v}{,rh    ll..-    Int-^K 


1  Vino- 
t'i/iaiiuigr 

cliap.  iii. 
'■  J74J79- 


'P.aM<i.V.i 
I  I7t-i7i. 


JAm)> 


eKerdse  over  ih.-ir  tin-inls. 

(1)  yV/f  rrffii'/A  of  (■rirna^eniturt.  Under  the  Anglo-Sttxons  pfjj 
the  Und  ol  almost  all  th(»c  who  ulnmalely  held  as  tenants  ecailUCb 
in  socage  was  divided,  according  to  the  dictates  of  natural 
Juilice,  c(]ually  among  all  the  sons.  But  in  the  case  of  the 
ihegn*,  orat  any  rale  the  boldeis  of  great  e&taies  in  bookland, 
their  miliiaiy  obligations  would  make  it  imporlAnt  that  the 
bndcd  possessions  for  which  they  were  due  should  remain 
intact  Tliat  the  inheritance  of  one  was  an  exception  even  in 
the  highest  ebss,  seems  ptoliable  from  the  numerous  entries 
found  in  Uotncsday  of  ihcgns  who  arc  described  as  holding 


M^ 


^nS,m  m  Ihcm  lu<l  urily 
eilord.'    Thus  it  was  not  Ihi 

jich  brought  aliout  the  3[>])liait!on  of  a  riilu  ot  exclusive 

b  to  all  the  military  Ik-fs  in  Kngland.    'I'lic  cause  is 

be  found  in  the  cnormouti  strength  of  Ihi;  adtninlstia- 

k  built  up  by  the   Norman  and  early  Planlagcnci 

|l  »cms  probable  that   William  and   his  sons  in- 

thcr  on   '  iinpanible    Nuccexiioti '  than  on    a    Htri<:t 

fent  of  the  rule  of  [»iinogeniturc     It  was  n-iih  the 

fiefs  alone  that  the  king   would  concern    htmielf; 

linution  of  the  holding  might  mean  an  inability  not 

ischargc  the  requisite  duty  (and  ;ill  niililniy  service  in 

was  service  to  the  Crown),  but  also  to  jtay  necessary 

Its.     Thus  the  recognition  of  the  responsibility  of  one 

dumber  of  co-heirs  arid  co-owners  for  those  purposes 

re  most  important  in  the  eyes  of  the  admin iuraiion, 

linatcly  result  in  the  recognition  of  his  responsibility 

uqioses,  a  recognition  enforcible  in  the  royal  courts. 

most  obvious  rule,  and  the  one  most  free  from  all 

'  dispute,  would  be  one  which  placed  the  responsi- 

m  the  eldest  son  irrespective  of  all   other  claims 

t.    The  slrttnger  the  admiciisiration,  the  more  com- 

form  of  primogeniture  which  ruled  the  succession 

ings.    The  powcrftjl  king  must  have  ng  manner 

here  rests  the  duty  of  mihtary  service.    Thus  En;;liah 

;t-fclripped  Notman  law  in  the  ri)»jHirynf  th^  rui.-^  pf 

Trh"'^  ''  r.-i-'i|'iiiji-(l      I'bcrc  seems  little  doubt  lliat 

ry  succession  was  in  the    fiiM   in.ituncc   enforced 

e  i  its  denial  of  the  dictates  of  nalutal  Justia-  made 

with  the  landhoJding  classes;  its  sinii>ti<itv  bk 
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under  Ilcnrir  II  plnccd  a  weapon  in  die  hands  of  the  Crown 
whkh  no  scniimeni,  however  iirons,  couM  gainsay  or  resist. 
The  ptineijile  of  primogeniture,  wiinblislied  in  ont-  class,  spread 
by  degrees  10  nil  classes,  espccinliy  as  the  judgements  of  the 
king's  couits  superseded  or  appn>pTiAted  local  or  customary 
law.  I'enants  by  military  ser^ce  occupied  by  far  ilic  largest 
portion  of  English  soil.  A*  the  irlrodinuion  of  payment  in 
lieu  of  military  service  entounigcd  the  subdivision  of  military 
botdingit,  the  number  of  military  tenants  increased  until,  by  the 
end  of  the  twelfth  ccntur)',  they  formed  by  far  the  larger  portion 
of  all  the  free  tenants  of  the  countT)-.  Then,  as  the  power  of 
the  king's  courts  grew  at  the  expense  of  tlie  manorial  courts, 
it  became  ncccsaary  even  for  tenants  in  socage  to  establish 
a  prescriptive  right  to  a  partible  Inheritunee,  and  those  who 
could  do  so  became  constantly  fewer  in  number ; '  while  in  the 
imaller  holdings  the  necessity  of  keeping  together  the  cattle 
used  for  tillage,  would  operate  as  a  very  real  check  upon  too 
minute  a  subdivision.-  So  rapidly  did  the  rule  spread  that 
even  the  holdings  of  many  among  tlie  unfree  villan  tenants 
had  ceased  to  be  jiartiblc,  the  descent  being  regulated  by 
some  custom  of  inheritance  enforced  by  the  manorial  court. 
Hut  this  custom  was  not  always  in  fa\-our  of  tlie  wcces&ion  of 
the  eldest  son.  I'bc  town  of  Nottingham  contained  an  Engli&h 
and  a  F''rencb  burough  lying  side  by  side,  and  in  1317  Iaw)-ers 
found  that  while  i»  the  latter  the  holdings  of  the  burgesses 
detcendcd  by  primogeniture,  many  of  those  in  the  Englisti 
borough  descended  by  cui^iom  to  the  youngest  son.  Hence 
the  Bortrngk  English  whi<:h  writers  tiave  i)opulari7ed  as  the 
name  for  a  tenure  which  should  -nt  least  be  distir^uished  as 
Ullimogcnituic,  but  whose  limited  prevalence  scarcely  justifies 
the  importance  attached  to  it,  at  any  rate  in  English  history." 

(i)  Diairte  i(f  trnurf  and (renenai  italus.  It  has  been  said 
that  mediaeval,  on  ks-t  than  modem,  taw  recognised  tlie  interest 
o>f  several  leiunis  in  tlie  ume  plot  of  ground.  Moreover,  each 
tenant  might  hol<I  by  a  diffeient  tenure— that  is,  the  agreement 
08  between  any  one  of  those  tenants  and  the;  tenant  who  held 
tmmAitalely  of  him  might  be  of  quite  a  dilTerent  nature  to  the 
agreement  made  )>etween  the  btler  and  his  tenant  Thus  the 
lord  of  a  tenant  in  villenagc  might  hinuelf  hold  his  land  in 
I  free  aocnge  from  the  abbot  of  a  monastery  who  held  it  in 


iL  364-367, 
•Vlno- 

eriuioir, 

Vill.  in 
Eng.  i5t. 


'  /■.  a»dM. 
i.  63r  i 
ii.  a7T'>Sl. 

Tenure  and 


will)  iiiiu  All;  iiiienu  ui  ii  ireie  auu  ii>  ue  wiwiu  ui  i 
But  the  contiUnt  CTcation  of  ncn  tenures  in  conncc 
e  same  piece  of  land  caused  a  gradual  separation  to 
in  ih«  mind  between  the  obligations  due  from 
[  iuel/  and  those  due  rn3«i  any  iiarticular  tenant  of 
[.  This  vu  expressed  in  th«  law,  which  by  deg 
3  regard  any  given  mesne  lord  ks  seised  not  or  the  I 
lut  of  certain  kinds  of  services  due  fiom  it.  So  mt 
.  tlid  such  services  come  to  be  regarded  as  a  sii 
:hat,  in  course  of  time,  precisely  the  same  remedies  t 
le  to  a  lord  whose  tenant  failed  to  perform  the  stipuli 
s,  as  hiid  been  originally  devised  for  .in  occupying  lei 
id  been  disfcised  or  turned  out  of  his  holding.' 
,  the  services  ihemselves  admitted  of  disiinction.  Tl 
arose  from  a  bargain  between  any  individual  subter 
t  lord  were  described  as  tntrintee,  in  contrast  to  seT\- 
iver«  already  incumbenl  on  the  land  iu  the  result  of 
ent  between  the  lord  and  his  superior  lord,  and  wli 
lown  as  /i'rinttc  services.  The  intrinscc  service  of 
int  might,  or  might  not,  include  the  whole  or  part 
Dsec  service,  which  lay  upon  the  land  before  his  1 
IS  made  with  the  person  who  enfeoffed  him.  In  dl 
e»e  terms  were  relative,  and  the  intrinsec  aervk* 
e  lord  to  his  superior  lord  would  be  forinscc  as  rc^ 
gain  betwe<-n  the  mesne  lord  and  his  subtenant.*  ' 
tni  point  is  that  the  ser\'ice  due  from  each  partici 
if  land  came  to  l>e  everything,  and  the  aaual  sti 
lolder  of  the  land  a  matter  of  comparative  indifferei 
■rcely  possible  to  owrrate  the  effect  of  this  mannei 
ng  the  tenure  of  land  in  breahing  up  the  social  ars. 
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liabilities  of  the  unfrcc  villan  hoWcri :  and  in  the  fint  half  of 
the  thirteemb  cuiitiity  Uiu  kind's  jmimr*  were  on  the  poipt 
of  giving  to  rtccmen  holdJin;  viHan  Innd  a  rvcogntiion  which  '  Msiilln 
would  Imvi.-  Ncriouxly  altered  the  whole  potiliun  of  the  unfrce 
doss,  and  would  hnve  unticiEialed  by  nearly  three  centuries  the  ', 
actual  cx>urcc  of  c^imts.' 

(3)  Tif  fitiJal  /tff^dtnif,  Among  the  various  services  and 
paymciiis  wiih  which  free  tenures  were  hurdcned,  there  were 
a  certain  number  which  .we  known  a*  ibc  Feudal  Incidents,  Tenure. 
i.e.  a»  in.iepiiriihty  incident  to  that  tenure  In  chivalry  or  by 
knight  sen-ice  which  is  generally  regarded  as  the  etiMniial,  or 
at  least  Ihc  typical,  clement  of  the  feudal  system.  But  many 
of  them  were  known  in  England  lon^  before  the  Nonnan 
Conquest,  and  in  the  feudal  sj-stem  itself  Ihey  were  by  no 
meuns  to  be  found  only  in  connection  with  tenure  by  knight 
servkc.  Bui  the  Nonnan  Conquest  affccicd  them  as  it  affected 
every  department  of  English  life — it  siimpiified  such  obltgatioiii 
by  interpreting  them  accoTding  to  a  few  uniform  rules,  and  by 
tending  to  translate  them  into  terms  of  |iaymenls  in  money. 
Thus,  broadly  speaking,  the  rights  of  the  lord  over  hit  free  tenant 
under  the  feudal  system  may  be  divided  into  (i)  actual  pa)'- 
ments,  whether  on  a  flxcd  oci-aslon  as  the  Relief,  or  casual  as 
the  Aids  L  ^il)  the  jirivilegc  of  such  protection  of  the  heir  or 
heiress  during  minority  as  is  expressed  in  the  terms  Wardship 
and  Marriage :  (lil)  the  ever  present  chance  that  his  seisin  of 
the  land  in  sen-ice  might  by  forfeiture  or  escheat  become  his 
seisin  of  It  in  demetne. 

(i)  {a)  Re/evium  or  £f/i(/.2  It  may  be  conjectured  that  ' /■■  tW M 
tn  prehistoric  times  the  tord  fined  out  his  dependant  with  '■  ^W**"- 
whaiex-cr  was  neccwarj-  for  the  exercise  of  the  laticr's  calling. 
1*hUM  to  the  soldier  he  would  give  arms,  to  the  husband- 
man the  needful  »lock  for  his  farm ;  and  on  the  death  of 
the  follower  this  equipment  woidd  return  to  the  liwd  »ho 
gave  it.  To  the  military  equipment  was  applied  the  term 
Heriot  (bercgealu,  Le.  military  appaid),  but  it  is  possible 
that  at  an  early  period  in  .\nglo-Saxon  times  a  gift  of  fauid 
look  the  place  of  iheorifpnal  horse  and  arms  although  the 
render  to  the  lord  by  the  heir  of  equijimcnts  of  a  certain 
kind  still  bore  witness  (o  the  practice  of  an  earlier  date^ 
Thus  the  laws  of  Cnul  provide  for  such   paymcni  iti  th« 


ogenitcrv  oi  cvvn  ofinhcrit^^^BFnot  established  e 
le  miliiat)-  holdings  until  some  lime  after  (he  Nori 
luesi,  so  thnt  the  relief  for  a  long  time  represented 
l1  bu^in  between  the  lord  and  ihc  incoming  ten 
thus  bore  witness  lo  the  former's  jrossession  of  the  1 
icstion.     In  F.ngland,  at  nnyratc,  il  vfun  ;mid  by  every 
succeeded  a  free  tenant  irrespective  of  relationship, 
it,  on  the  other  hand,  bore  a  tat  more  personal  flaV' 
;he  evidence  of  manorial  ' extents '  or  8ujve)8  shows  ' 
»_j>aid  by  the  villan  classes,  who  continued  for  » 
■wons  undoubtedly  to  hold  their  tenements  nt  the 
M  lord.     It  is  possible  tlul  the  carliCT  intcrpretatioi 
neaning  of  the  hcriot  may  be  merely  a  reading  back  I 
O-Saxon  limes,  and  an  extension  to  the  higher  cUssc! 
ommunity,  of  that  personal  connection  which  the  kicr  i 
a  feigned  between  the  lord  and  hi;  unfree  tenants,     fit 
blief  in  course  of  time  became  gradually  fixed,  all  coiincc 
evn  it  and  the  hcriot  ceased      With  a  probable  refere 
Ic  extortionate  conduct  of  his  brother,  Henry  I  in 
ituiion  Charter  promised  that  reliefs  should  Im'  'just 
ll '  on  the  part  lx>th  of  tlic  king  and  of  other  ovcrlor 
|WM  inierpreicd  by  the  legal  writers  of  his  time  \ 
Pb  lo  Cnut's  law,  which,  however,  Henry  himself 
aaintain.    The  amoui^is  paid  as  relevium,  both  to  Ihc  I 
is  icnanls-in  chief  and  to  the  mesne  lord*  by  ihciw,  v 
natters  of  bargain  in  each  individual  ca^e  bctw<-cn  I 
tenant.     But   the  great   legal   authorities  of  Henry 
note  that,  while  the  old  method  obtained  for  baror 
elief  for  a  kniabt's  fee  had  become  fixed  at  too  shillii 
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Telief  to  be  (Mid  by  the  Ijarany  of  an  carl  or  baion  a»  a  fixed 
sum  uf  ;^'ioo.'  But  there  seems  to  have  bceti  some  doubt 
about  the  amount  to  be  paid  by  a  baron's  barony,  nhtcb  before 
the  end  of  Edward  I's  rei^n  was  reduced  to  loo  marks.^ 
So  long,  however,  iis  reliefK  wen;  ex;ir[ed,  tho&e  paid  for 
serjeanlies  remained  in  the  (iiscrciion  of  the  lord.  Hut  while 
every  lord  i>as  entitled  to  a  relief  fioni  the  heir  lu  a  free 
tenement,  he  was  not  entitled  to  enforce  his  claim  by  ik:cu)»i- 
tion  of  tile  land  if  the  heir  had  already  obtained  seisin. 
On  t)te  other  bnml,  'primer  seisin'  was  a  prerogative  right 
of  the  Crown  ;  the  bdr  of  the  royal  tenant-in-chief  could  not 
lawfully  obtain  possession  until  inquest  had  ascertained  hit 
right,  homage  had  been  done,  and  he  bad  at  least  given 
security  (or  tlie  payment  of  his  relief.' 

(Jl)  Afxilium  or  Ai<i.*  The  close  retationship  which  was 
supposed  to  exist  between  the  lord  and  his  men  gave  the 
former  in  excuse  for  demanding  from  liis  tenants  pecuniary 
aid  on  all  kinds  of  occasions.  It  was  to  the  interest  of  the 
tenants  to  limit  the  number  of  such  occasions.  Thus  under 
Henry  11  a  great  legal  authority  defines  iheni  as  the  kniijihting 
of  the  lor<r>  eldest  mm,  the  marriage  of  his  eldest  daughter, 
and  y  coqtrilmiion  towards  tiavmem  of  the  relief  which  his 
Inrd  aiKts.  la  an  yvc-rlord.^  Magna  Carta  finally  sanctioned 
I  lie  two  former  Ingmhci  wuh  a  lhif«1  for  ransciniini;  thi- 
lord  from  caiitivitv."  These  were  omitted  from  subsequent 
cditioru  of  ihv  charter,  but  nevcrtlietcia  they  came  to  be 
Icrtowii  as  the  three  regular  feudal  aids.  Presumably  the 
Amount  pa>ablc  for  ransomii^  a  lord  from  captivity  must 
have  depended  upon  circumstances ;  in  the  case  of  Ricliard  1 
the  Crown  vassals  were  called  upon  for  an  aid  at  the  rate 
of  30  Bhillings  on  the  knight's  fec^  Under  Edward  I  thix 
same  amount  was  fixed  by  statute  for  the  two  other  occasions 
in  the  case  of  owners  of  a  knight's  fee  or  of^^ao  worth  of  land 
in  HocaK'^  tenure  held  from  {a  mesne  lord,*  and  in  1351  was 
extended  to  the  tenants-in-chicf  of  the  Crown," 

Uut  the  lords  did  not  consider  that  the  Kttlement  of  these 
aids  precluded  ihcm  from  exacting  others  for  such  purposes  as 
payment  of  a  debt  or  of  a  fine  to  the  king  or  even  for  the 
stocking  of  their  land,  and  the  theories  of  the  lawyers  helped 
ihem  (o  regard  the  extent  of  their  claims  upon  their  vassals  as 
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dependent  upon  circumstances.     Thus  Magna  Carta  provides 
that  no  aid,  except  the  three  specified  aids,  should  be  imposed 
without  the  tuave  of  the  Coniniune  Conciliuni  Re^i ;  that  ci^en 
such  aid  should  be  reasonable,  and  that  mesne  lords  should 
exact  no  aid  at  all  except  on  the  three  specified  ocowiims ;' 
while  the  Cgnfirmatio  Cartaruni  aRaJn  forbids  illegal   ,iid^.- 
But  probably  tlic  greati^i  lureguard  was  the  growth  of  that 
strong;  adniini&iruiive  machine  which  made  it  practically  tmpns- 
sihle  for  a  lord  to  collect  an  aid  wilhuul  the:  authority  of  the 
king  and  the  help  of  the  royal  oHiccrs.     The  Acts  of  1 275  and 
'351,  however,  must  have  dejrtroyrd  the  legal  theory  of  the 
optional  character  of  such  aids.     Wiih  the  decay  of  the  feudal 
sy&tcm  the  payment  of  the  three  aids  by  the  tenants  of  mesne 
lords  must  have  practically  ceased.     The  crown  never  had 
a  second  occasion  to  rabe  a  ransoni ;  but  the  two  remaining 
aids  were  exacted  from  time  to  time,  though  at  such  long 
inter>-als  as  to  give  them  the  apjjcarancc  of  extortions. 
•Afldrf.l/.      (ii)  («)  Cuslodia  or  Wardskifi*     As  the  precarious  btitf 
i.  *99-3"i    fidtim  grew    into    the    heriuble  feoduM,   the  Icing  and,   in 
imitation  of  him,  the  mesne  lords  kejit  a  control  over  their 
tenants  by  insisting  on  the  rights  of  wardship  of  a  mtnui  heir. 
Henry  I  in  his  Coronation  Chaner  promised  that  the  right 
*J',  C.  100.^''°"'''  "^'  ^^  abused,*  hut  there  is  evidence  that  he  used 
toi.|{3>4-  it  as  a  means  uf  raising  money.     This  was  possible,  because 
the  rights  of  a  guardian  were  ri^arded  as  property  and,  as 
such,  were  saleable  and  even  disposable  by  will.     In  the  fuUy 
formulated  law  of  the  ihirtconth  century  the  lord  of  a  tenant 
by   knight   service   or    by   military  serjeanty  not    only    was 
ponessed  of  the  person  of  the  heir,  but  could  take  for  his 
own  use   the  rents  and  profits  of  the  land  s<i  long   as  be 
committed  no  waste.     If  the  tenant  held  of  sc^-eral  lords,  the 
guardianship  of  his  person   was  the  right  of  the   lord  from 
whom  his  family  derived  their  most  ancient  title  to  the  land  ; 
while  the  different  tenements  of  which  (he  estate  was  comiwscd 
would  fall  under  the  guardianship  of  their  Tes]>eclivc  lords. 
U,  however,  the  king  was  among  ihestc  lords,  his  claim  over^ 
mtle  that  of  all  the  other  lords,  and  the  wardship  both  of  the 
heir's  person  and  of  all  his  lands,  no  matter  from  whom  they 
were  held,  went  to  the  king  by  the  right  of '  jytcrogativc  ward- 
shipw'    Tlic  abuse  of  these  rights  did   not  pass  without  an 
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occationB)  altcmpt  at  a   rctiK-dy.      Mcniy    1   uxtended  the  ^H 

k     custom  in  ihc  guardianship  o(  socngc  lands  to  lands  held  by  ^H 

'     oii)itaT7  service,  by  tiaiisferring  the  Kuudianship  oi  the  heir  of         ^^ 
»uch  land  to  the  widow  of  tlie  next  of  kin.*    The  Assiu  of  i  j,  c.  loij 
Nnnluimpton,  howercr,  restorer  it  to  the  lord,'  though  Magna  S  4< 
Caria  pruudes  th«t  guardians  should  only  titke  'reosonaUe''^'^"'-  '£'• 
profits  and  should  not  abuse  their  trust.*  ,  J^^       J 

In  the  case  of  tatttge  tenants  the  luk-s  of  guardianship  were  H  4.  S>     1 
in  theory  far  mote  equitable.    The  gtiardian  was  ihc  next  of 
kin  among  those  who  could  not  inherit,  and  this  w'ould  most  i 

commonly  be  the  mother:  the  com]iutsory  $upet\'ision  lasted  J 

L     only  to  the  fifteenth  ye^,  when  the  litiii  could  choose  his  own         ^H 
P     guardian  for  the  remainder  of  hi«  minority.     Moreover,  the         ^H 
Provisions  of  WcGlminstcr  *  (J  1 1,  conlimiGd  in  Stat.  Matlb.^  1 7)  *  /nj^  ^J 
made  an  important  difference  between  the  guardian  in  chivalry  ] 

ftnd  in  socage,  by  holding  the  latter  accountable  to  the  heir  J 

fat  his  administration  of  the  estate.  On  the  abolition  of  milt-  ^H 
laiy  tenures  under  Chailex  II  ihe»e  rules  were  extended  to  all  ^| 
holdings,  and  a  statute  placed  the  choice  of  guardians  in  the  ^H 
father's  hands.  ^^ 

(i)  Maritasium  <w  Afarriagt.''  One  of  the  mort  important  "p.andM 
k  results  of  guardianship  was  the  right  of  regulating  the  maniage  i-  i99-j>o-^ 
P     of  (be  ward.    The  eiiliest  shape  taken  by  this  right  is  the  , 

power  of  rejeeling    the   chosen    suitor   of  an   heiress.      The  | 

foundation  of  such  a  right  was  the  supreme  interest  of  the  lotd  ^j 
ID  pfoviding  for  the  fit  and  faithful  administration  of  the  ^H 
military  service  and  otlier  duties  which  lay  upon  tlie  estate.  ^H 
This  would  not  be  possible  if  the  helreu  married  a  cripple  ^H 
or  an  enemy  of  the  lonl.  liiii  the  right  was  soon  extended.  ^H 
Henry  I's  cliartcr  proniites  no  abuse  in  the  marriage  of  ^H 
|>  daughters,*  and  even  the  great  law-book  of  Henry  II's  day«^.  (•  ,g^ 

y  mentions  only  the  marriage  of  women  '■  but  there  is  evidence  g  j.         j 

I  that  even  in  the  reign  of  Henry   I  heirs  could  not   marry  J 

■  without   their  lord's  consent,  and  instances  of  the  sale  by        ^H 

I  the    king  of  the  nghli  invulved  in  this  last  development  of        ^H 

f  guardutnthip  are  so  numerous  under  Henry  H's  sons  as  to        ^H 

I  prove  that  it  was  a  growing  custom  under  Henry  It  himself.        ^H 

I  In  the  fully  developed  law  of  the  thirteenth  century  no  tenant        ^| 

I  holding  by  knight  service  could  lawfully  give  his  daughter  in        ^| 

1  mairioge  without  his  lord's  consent.    The  law  (Magna  Carta        ^| 


W,\ 


n  ine  lUTU  s  pan  ot  a  senes  oi  unzccefnauKi  xuitcns. 
the  lords  found  ihem  piofitabic  rights ;  and  while  the 
}  RiiliUry  icrvioe  was  easily  coin|K>undcd  for  or  cx- 
jbra  (enure  »r  a  dilfeieiit  kind,  the  other  tubilities 
in  the  ori^iniil  tenure  by  knight  service  vrere  carefully 
jund  on  every  occasion  extended. 
}t  recovery  of  the  land  by  the  lord  through  ForfiUurt 

pointed  out  that  the  basis  of  the  feudal  system 
itnict  wherein  the  tenants  undertook  to  {lerform 
fcrvices  in  rcium  for  a  gram  of  land.  The . estate 
to  the  lord  on  failure  of  the  heir  to  perfomi  tjis  pfir- 
^e  coniracl.  Hut  the  lord  early  loM  the  power  of 
tenant  for  mere  lion-performance  of  his  service*.  He 
,  of  course,  several  methods  of  calling  the  tenant  to 
but  a  description  of  them  belongs  loo  strictly  to 
ice  of  legal  procedure  to  concern  us  here.  I'here 
howe>t'r,  two  occasions  on  which  the  land  escheated 
*  Only  God,'  quotes  the  great  lawyer  of  Henry  II's 
make  an  heir,  not  man.'  llius,  if  tlie  tenant  died 
heirs,  his  estate  reiunied  to  the  lord.  Moreover, 
were  outlawed — n  very  common  occurrence  in  the 
p* — or  if  he  were  convicted  of  one  of  the  graver 
hich  come  under  the  head  of  felony,  the  king  claimed 
;  right  of  wasting  his  land  for  a  year  and  a  day  :  but 
it  escheated  to  the  lord.  If,  however,  the  tenant 
jctcd  of  Irvasoii,  his  blood  was  considered  comiplixl, 
ould  not  inherit,  and,  no  matter  from  whom  the  land 
it  was  claimed  as  forfeit  by  the  king. 
\  enough  has  been  said  to  show  that  altbouKh  the 
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exceedingly  compticaled  stiucluri-.  A  whole  scries  of  lords 
might  claim  rights  of  many  difTcrcnt  kinds  based  upon  th«iT 
totCTcst  in  the  same  piece  of  land ;  an  individual  tenant  might 
bold  his  land  of  a  number  uf  dilTeiciit  lords  on  a  great  variety 
of  tenure:!.  Each  individual  and  each  itncmem  under  Ihc 
feudal  system  lias  to  be  viewed  in  many  relations,  and  tfie 
roost  accurate  definition  of  feudal  tcniiie  is  that  which  finds 
it  (o  be  'a  complex  of  personal  rights  and  ii:al  righls,'  i.e.  in 
connection  with  both  individual  lenanis  and  the  tenements 
irhich  ihcy  hold.'  Nor  is  this  complexity  much  removed  |  A  > 
when  we  go  on  to  examine  what  is  generally  regarded  as  the ''  "^' 
social  unit  of  feudal  society — the  lord's  manor.  Yet  such 
examination  is  not  without  its  use ;  for,  although  the  relations 
of  any  single  tenant  or  of  any  single  acre  of  land  arc  exceed- 
ingly complex,  the  tenements  and  tenants,  viewed  in  any 
one  of  their  relations,  do  conform  to  one  or  other  of  a  feu- 
general  types,  and  may  be  best  depicted  by  gathering  them 
into  an  unit  which,  though  its  importance  is  overrated,  was 
sufficiently  widespread  to  form  the  basis  of  instructive  gener- 
alintions. 

§  S-     live  word    MAKOk   was    not    a    technical    term   of  The 
tn«diac%-nl  law,     \Vritcrs  of  post-feudal  times  give  it  eerwin  M*"o'- 
dcliniie  cbaractcristics  which  centre  round  ibe  right  to  bold 
a  court.     It  seems  probable  that  in  Domesday  il  was  used 
with  a  definite   Iqpl   meaning.      Much  evidence   has  been 
adduced  to  show  tliat  the  manor  of  llomeiday,  with  its  vast 
diflTcrcnces  in  m/c  and  its  ol^en  widcly-.vuUlered  lands,  was 
yet  treated  as  an  unit  for  purposes  of  taxation.     Domesday 
wa.1  compiled  with  the  object  of  showing  the  king  for  how 
much  geld  the  country  was  chargeable,  and  it  has  been  sug- 
gested that   'a  manor   is  a  house    against    which    geld    is 
charged.'  -     Hen<:e,  rather  Ih.nn  on  the  assumption  of  a  purely  '  /le««? 
feudal  theory,  comes  the  ondwlying  principle  that  every  piece '•'■*'■  '*°' 
of  hind  forms  a  part  or  the  whole  of  some  manor.    Hence,  too, 
the  instructions  of  the  Conqueror  to  his  commissioners  first  to 
ask  all  about  the  villans,  cottars  and  slaves,  for  whose  geld 
the  lord  was  priniarily  responsible,  and  then  to  investigate  the 
position  of  the  liberi  homines  and  the  tochemiuini  who  them- 
selves paid  geld,  but  paid  it  through  the  owner  of  the  'maner- 
lum.'    But  with  dancgcld  diiappcois  the  tccluiical  meaning  of 
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B  mnnor,  and  in  the  language  of  the  thirteenth  century  it 
comes  to  corretiiond  to  the  ordinarf  modern  use  of  the  word 
Ettatc.  No  doubt  it  implies  an  area  and  a  mure  or  less 
continuous  area  of  a  certain  iCire,  but  the  tumc  is  found  in  con- 
nection with  tenements  of  such  various  extent  that  iKThafs  the 
only  definition  of  a  manor  it  that  it  w«s  'a  complex  of  rights 
o^'er  lands  and  tenements." 

In  idea  It  may  be  said  that  the  manor  tended  to  become  ap- 
proximated to  a  jurisdictional,  n  geographical,  and  an  economic 
unit  Of  tliese  marks  that  which  is  most  inseparably,  l>t.-(^u&e 
almost  invariably,  in  later  times  at  least,  connected  with  3  manor 
la  its  use  as  an  unit  for  ihe  exercise  oi  jHriididion.  Mucb  will 
be  said  of  the  manorial  courts  in  dealing  with  the  organisation 
of  justice.  Hcrcit  is  only  necessary  to  remark  tliat  there  arc 
cases  in  which  the  lord  exercised  rights  over  ao  small  a  number 
of  cottagers  or  even  wet  free  tenants  in  respect  of  so  small  a  part 
of  their  holdin}{!i,  that  il  was  practically  impossible  (or  him  to 
hold  K  court  for  them.  Nevertheless,  in  the  thirteenth  century, 
if  there  was  one  necessary  characiorisiic  of  a  manor  rattier 
than  another,  it  was  the  recognition  of  the  lord's  right  to  hold 
a  court.  But  it  does  not  seem  to  have  been  at  all  ncccisary 
that  a  manor  (hould  form  a  gte^grapAua/  unit.  Perhaps 
originally  it  was  identical  with  the  vill  of  public  law.  Dul  as 
early  as  Domesday  tliis  had  ceased  to  be  the  case,'  and  in 
succeeding  centuries  the  constant  creation  of  new  estates  not 
only  broke  up  the  vilU  into  several  manors,  but  even  caused  the 
boundaries  of  vill  and  manor  to  cut  across  each  other;  so 
thai  it  is  no  uncommon  thing  to  find  the  lands  of  one  manor 
intermixed  with  those  of  another  tnnnor.*  Thus,  it  has  been 
said,  the  fact  thai  any  particular  piece  of  land  formed  part 
of  one  manor  rather  tlian  of  another  seemed  a  mere  natter 
of  conventenoe.*  Or  perhaps,  a^in,  the  manor  may  liave 
originated  as  an  eamomic  uniL  It  did  not,  howe\'eT,  neces- 
saiily  remain  so,  nor  did  manors  of  later  formation  ever  of 
necetisity  bear  this  character.  It  would  Ik:  difficult,  iierjiups 
impossible,  to  make  scattered  holdings  conform  to  a  <:ummoa 
system  of  cultivation.  Any  given  holding  would  tend  to 
conform  for  convenience  sake  to  the  system  in  vogue  on  the 
neighbouring  land,  irrespective  of  the  actual  manor  lo  which 
it  might  liappen  lo  belong;  white  the  practice  which  often 
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prevailed,  of  letting  all  the  lands  of  the  manor  out  or  the 
lord's  own  hand  and  simply  retaining  the  rents  and  the 
iurisdtction  n(  the  cotin,  would  at  once  do  away  with  an 
economic  unity  which  was  founded  on  the  necessity  of  helping 
in  the  culliv-dlion  of  the  lord's  demesne. 

For,  in  an  agricultural  com  tii  unity,  ajl  the  arrangements  of 
the  manor  aimed  at  procuring  a  »U)>i)ly  o(  labour  for  this  pur- 
pose.    I'he  principle  of  common  cultivation,  wliethcr  it  be  acomnon 
relic  of  fnrcdom  or  of  slaver)-,  still  esistt-d— that  is,  cultiralion  "-uliivukin 
by  co-oi)craiion  and  in  accordance  with  a  common  s)'«ten).  yiJ^,_ 
1'hus  ail  u'ho  look  part  in  it,  including  the  lord  and  the  priest, 
held  their  sliare  of  land  scattered  up  and  duHn  in  strijii  of  vary- 
ing hut  roughly  uniform  aUt;  over  the  whole  arable  portion  of  the 
estate ;  while  they  turned  out  their  cattle  into  the  patlurc  and 
their  pigK  into  the  woods  in  number  regulated  in  strict  pro- 
portion to  the  size  of  their  tciKtncnts.     There  is  some  reason 
to  believe  thai  in  general  even  the  h)rd  considered  himself  to 
be  morally  bound  by  these  restrictions.     The  object,  of  course, 
was  to  maintain  an  equality  between  similar  classes  of  tenants 
and  to  ensure  a  correspondence  between  the  size  of  the  tene- 
ments and  the  services  due  from  them ;  but,  in  view  of  the 
apparcmaciualdiasimilarityiniheamount,  it  haslieen  suggested 
thai  tlie  pnncipk'  of  thii  eijualily  was  agrarian,  the  statutable 
size  of  t)i«  unit  of  n)e.-ixurement  varying  with  the  nature  of 
the  ground,  and  quality  not  quanbty  being  llius  the  meatturc 
of  diviuon.'     Or  it  may  be  that,  for  puqMscs  of  distribution  '  Vina> 
of  rents  and  scrt-iccs,  the  tenements  were  reduced  to  an  arti-P^""'' 
Octal  uniformity)   for.  where  comparison  is  possible,  a  con- a'„^^.  j^g, 
siiJerable  difference  ia  found  between  the   rateable  and   the 
octtio]  sue.     Finally,  it  has  been  conjectured  tliai  for  purposes 
of  taxation  Ihe  local  assessors,  'by  means  of  rules  of  thumb, 
which  they  do  r>ot  explain  to  u^'  brought  into  some  relation 
with  eacli  other  in  their  assessment  the  sixe,  the  annual  value, 
and  the  rtccessar)'  agricultural  labour  of  the  individual  tene- 
ments, and   thus  by  a  reckoning  couched   in  terms  of  the 
mooey's  worth  of  each  portion —libratc,  marcate,  solidate — 
prodoci-d  the  theoretical  uniformity  between  the  various  classes 
of  tenants  which  apparently  existed.'     But  this  delusive  system  *  />  anJ  .V. 
trf' equality  of  holdings  U  subordinate  to  a  twofold  or  TEtber  <- J4T- 
threefold  division  of  tlie  wlxile  of  the  lands  in  any  given  manor. 
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The  first  of  these  divisions  consisted  of  the  dr>ntsne  lands 
the  manor,  which  were  themselves  divided  into  the  (a)  demesne, 
Etricdy  so  called,  or  what  would  now  be  kiionn  as  the  home- 
farm,  .ind  ((*)  the  villcnagiiim  or  holdinf^s  of  the  villan  tenants, 
of  which  in  the  eyes  of  the  lawyers  the  lord  had  the  seisin  or 
possession  no  less  than  he  had  of  the  lands  which  he  reserved 
for  his  own  inimtrdiate  use.  The  remaining  portion  of  the 
land*  of  the  inunor  were  componed  of  the  lenemenis  of  those 
who  held  of  the  lord  hy  ^omc /retiiald  tcnurir. 

Although  separate  portions  arc  found,  the  lord's  demesne 
in  its  narrowest  sense  consisted  for  the  most  part  of  strips 
intermixed  with  those  of  his  tenants,  following  the  same  course 
of  husbandr)'  and  st^er  hai^-est  similar]]  thrown  into  the  open 
fields  for  pasture.  The  aflairs  of  the  demesne  and  of  the 
mantJT  generally  were  regulated  by  a  scries  of  officers  with 
fixed  duties.'  (r)  Over  all  the  manors  of  a  lord  would  he  set 
a  StHtsfkal  or  steward,  generally  a  lawyer,  who  combined  the 
functions  of  a  land-agenl  and  a  judge  or  president  of  the 
It.  courif.  (3)  To  eacli  manor  there  would  be  a  Baili^  or 
beadle,  an  outsider  appointed  by  the  lord,  who  would  watch 
his  interests,  collcet  Ihc  numerous  and  petty  labour  rents,  and 
attend  Ihc  neighbouring  market  to  sell  produce  and  buy  stock. 
These  functions  were  often  undertaken  at  a  fixed  rent,  and 
gained  for  their  performer  the  name  oX  firmariut.  (3)  In 
each  manor  also  tlierc  would  be  a  Rtett,  or  pratposilus, 
nominated  from  among  the  peasants,  mostly  at  their  own 
choice,  and  in  any  case  the  representative  of  their  ijiterest*. 
His  responsibility  for  the  due  performance  of  ihc  villan.*' 
services  made  it  an  undesirable  office:  and  Ihc  duty  of 
serving  in  this  capacity  became  obligatory  on  every  holder  of 
a  certain  small  quantity  of  land,  and  thus  came  to  be  regarded 
as  a  mark  of  servile  tenure.  Below  these  three  individuals  were 
ranged  three  classes  of  officials.  These  were  (n)  economic,  such 
as  the  head  reaper  and  shepherd ;  (^)  judicial,  like  summonera 
andscrvcrsof  writs ;  and  (c)  domestic,  who  would  be  drawn  from 
the  growing  surplus  population.  Such  of  these  three  classes 
as  were  foremen  and  responsible  sen-ants,  would  be  paid  by 
a  remission  of  the  liabilities,  whether  in  work  or  money, 
which  were  due  from  their  holdings.  The  inHuence  of  sudi 
responsible  positions  often  eiiabled  their  holders,  in  course 
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of  linK\  lo  gain   a  Tooting  omong  the  free  tetunU  of  Ibe 
nunor. 

Such  of  th«  demesne  lands  as  die  lord  did  not  keep  in  his 
own  hands  he  distributed  amonK  his  villanL    One  of  the  most 
complicjilcd   »r  hiMori<:a1  prohJenis  is  the  uclual  i>ositio«  of 
the  iinfrci-  tenant  under  the  fi-udu]  system— that  successor  of  The 
the  SaKon  ccoti  vrho,  ns  «c  ate  often  told,  was  degraded  by  the  ^j''''^'"SV^ 
Norman  lawyers  into  the  unfrcc  Norman  vilianus,  and  whose  untm,. 
whole  position  has  been  ihoio\ighly  obscured  by  the  utter  dis> 
crepaiK)-  in  the  facts  as  v,-c  find  thcin  in  ihc  manoiial  records, 
and  the  ilu-ories  of  all  lavyers  from  Glaiivill  to  Blackitone.     In  '■cenl 
the  first  place,  atcorJing  to  these  lavrj-crs,  a  distinction  un'*  to  be  iijj]!^^! 
nude  between  viltans  rrgardaiit  (Lc.  attached  to  land],  and 
villanA  in  g^u  (i-  e.  attached  t«  the  person  of  the  lord) ;  but 
this  hus  t»een  conclurivdy  jwoved '  to  be  baseless.    Tlie  same '  yui.  iu 
person  m\^\  come  under  both  heads  according  to  the  con-  ^-"t- 
neclion  in  which  he  was  mentioned,     Thus  a  villan  regardant  *(.  ^i'^ 
was  a  villan  in  iclalion  to  a  luirticular  manor,  and  was  so  called  /*.  andSi, 
by  a  lord  in  proving  his  claim  to  tliai  villan's  services;  while  ''  i^'^- 
t.  villan  in  gross  needed  no  further  (|ualificaiion — he  was  all 
tlial  his  title  implied,  and  was  viewed  in  no  particular  aspect. 
For,  the  villan  was  attached  to  the  manor  as  a  whole,  and  not, 
like  the  Roman  cotonus,  to  a  particular  plot  within  it ;  he  was 
thuK  n  |>ersotul  dependant,  tliough  the  dependence  wa.i  en- 
forced t>in>u{ih  the  medium  of  a  territorial  lordship.      7^ 
lav/ers,   hnoarr,   sti  thtmuim  /o  tustmilate  hit  petition  U 
IhiU  of  Ihi  <t>hntt!.     Save  in  one  special  case,  to  be  noted 
prrtcnily,  Iberc  was  no  difference  in  their  eyes  between  one 
unfrve  tenant  and  another.     Setvus,  nativua,  and  vilianus  are 
cquiralent  temut.     The  individuals  of  the  class  whif^h  thej^ 
describe  were  ail  rooted  to  the  -.oil  {aseriptitit  gkbat),  whence 
iJicy  could  not  move  without  the  lord's  permission.     Such 
B  tenant  had  no  protection  against  his  lord ;  for  the  king's 
court  would  not  interfere  so  long  as  t)ie  punisliinent-i  infli<;ted 
by  the   lord  did  not  extend  to  injur>-  to  life  or  limb.     Nor 
wa*  it  pOKSihIe  for  him  by  any  effort  of  his  own  to  shake 
himself  free  from  such  bondage.     Since  not  only  his  posaes- 
sionsi  but  even  his  very  person,  belonged  to  his  lord,  he  could 
rMt  gain  his  freedom  by  purchase.*    He  was  dependent  on  the  '^.  C. 
coiupassioiutc  generosity  of  strangers,  or  on  the  liberality  of 
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his  lord.  But  even  h«r«  we  arc  warned  thM,  while  the  lord 
could  release  his  vidian  from  obligations  towaids  himself 
and  his  heirs,  this  did  not  preclude  the  ctsims  of  another, 
even  if  the  villan  so  freed  had  attuned  la  knightly  rank.' 

And  yet  e»cn  the  Uuyert  ackiiowledKcd  the  existence  of 
certain  indirect  ways  hy  which  ihir  vilbn  could  );atn  his 
freedom.  Residence  for  n  year  and  a  day  in  a  chartered  town 
or  on  the  king's  demesne,  was  pcrlups  the  most  common  of 
these.  The  same  effect  was  produced  by  the  reception  of 
Holy  Orders,  which  the  Constitutions  of  Clarendon'  forbid 
without  lh<:  leave  of  the  lord.  And  if  the  lord  can  free  his 
villnn,  «ayx  Bracion,'  much  mort:  can  he  let  him  a  piece  of 
land  by  agreement ;  and  a  brnch  of  this  agreement  comes 
under  the  cogniuncc  of  the  Icing's  courts,  and  can  be  remedied 
by  the  assuc.  Nor  was  this  all  '■  in  numberless  ways  the  law 
gradually  rccognir.cd  the  existence  of  the  villans  as  members  of 
the  coiDmon wealth.  j\lthou);h  legally,  as  we  have  seen,  they 
cotild  own  no  pnaperty,  for  them  as  well  as  for  freemen 
Magna  Carta  *  allows  certain  exemptions  from  the  liabilities  to 
heavy  fines;  while  under  Henry  IH,  in  ii^j,*  the  members 
of  the  Commune  Concilium  are  said  to  grant  to  the  king  an 
income-tAK  of  M.  in  the  |>ound  on  behalf  of  thenuelves  and 
their  vH/ant,  an  unnecessary  addition  unless  the  latter  had 
possessions  of  their  own.  Ag^n,  the  property,  not  being 
their  own  but  their  lord's,  could  legally  be  sold  in  payment  of 
dicir  lord's  debts  ;  but  it  is  a  lawyer  who  records"  thai  in  the 
order  of  such  iale  the  villan's  chattels  should  t>e  taken  lost. 
Under  Henty  H  ihc  Assiw.-  of  Arms  (g  3  and  1  j)'  limit*  its 
openttion  to  freemen ;  but  under  Henry  HI  we  find  it 
extended^  so  as  to  include  the  villan  [)0|mlation;  for  the 
villans  arc  sworn  to  iirrn^  (>3>5  And  i3$t),  and  their  arms  arc 
included  among  that  portion  of  their  goods  which  is  exempted 
from  taxation.  Finally,  they  are  legally  disqualified  for  attend- 
ance at  the  local  courts;*  but  numerous  are  the  proofs  of  thdrj 
employment  on  royal  business,  from  the  collection  of  evidence 
for  Domesday  to  the  presentment  of  criminal  and  fiscal  matters 
before  the  king's  commissioners. '" 

But  the  lawyers  have  not  been  alune  to  blame  for  hasty 
generaliKsttons  on  this  poinL  Economic  writcnt  have  divided 
the  villan  cla»  into  viUam  frv^r,  the  unfrcc  tenants  of  the 
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common  ficldi  of  ihe  manor,  who  were  responitible  (or  supplying 
the  |ttough  iL-ams  by  co-ofwration  ;  and  the  hordart  and  (otiart, 
sniftll  holders  of  a  colbige  and  garden  and  the  performer!!  of 
the  more  humble  nnd  wrvilu  work  upon  (hv  demesne.  This 
division  is  convenient,  but  does  not  appear  to  correspond  with 
fjicts.  The  Iwtdars,  who  in  Uomcsdiay  form  more  than  thirty 
per  cent,  of  tlie  enumerated  poptilation  {between  70,000  and 
80,000),  di-sappear  atmoHt  entirely  from  subsequent  records; 
while  the  cottars,  who  readied  only  5,000  at  ilw  same  period, 
never  row;  in  numbers  to  the  dignity  of  a  Kparate  clan. 

The  vi]t.in  clafis  may  be  denlt  with  as  a  whole.  'l*he  nnmet  VilUn 
to  denote  it  are  as  numerous  as,  the  points  from  which  the  t^"'^ 
vtllan  ts  viewed.  They  sometimes  allude  to  status,  such  as 
servos  and  nniivus ;  sometimes  to  ttnitrt,  as  in  villanus  and 
nisticus :  mofc  ruely  the  naturt  0/  Iht  sertwi  gives  rise  to 
tuch  descriptions  as  operariua  and  custumarius :  or  the  siet  cf 
Ikt  holdinji  sujiplit-K  the  form  virgatarius  or  yeidting.  As  the 
commutation  of  services  which  had  begun  liefote  the  Conquest 
gives  the  clue  fo  rare  names  found  in  Domesday,'  such  as  >  .\jhley, 
octMUorii.  so  the  twrmal  holding  of  the  villan,  a  virgale  of  thirty  ^<^-  ""h 
aci«s.  explains  nich  expressions  as  a  full  and  a  half  villan  \^  ''  ^' 
(plenariiu  aut  dimidius  villanus:  half  yerdling).  The  unit  of 
the  manorial  system  was  the  hide  of  110  acres  of  arable,  the 
amount  of  land  which  might  be  cultivmed  by  one  normal 
plough  drawn  by  eight  oxen.  The  number  of  oxen  requisite, 
as  well  as  the  respective  sine  of  the  individual  holdings,  would 
naturally  vary  with  the  quality  of  the  soil.  But  a  fourth  part  of 
a  hide,  or  a  rough  measurement  of  thirty  acres,  was  now  regarded 
as  the  normal  hfJdinj;  of  the  villan  tenant.  It  was  on  these 
two  unitH,  the  hide  and  the  vJrgate,  titat  all  ralculationn  of 
services  were  tgadc ;  nnd,  although  the  acquisition  of  villan 
land  by  frcebolders  necessarily  must  have  slightly  altered  the 
(Mtilton  of  the  lord  towards  the  individual  holders,  tite  duties 
remaitKd  U  a  6xed  quantity  ctitered  in  the  manorial  rolls,  ai>d 
were  practically  subject  neither  to  increase  on  the  pan  of  the  lord 
not  10  subsianiial  diminution  by  (he  tenant.  But  this  must  not 
be  overstated.  It  was  at  the  lord's  initiative  that  many  of  (be 
villan  tenants  were  allowed  to  commute  their  personal  sem'ces 
for  payments  in  money  or  kiivd.  And  it  wai  not  to  the  lord's 
interest  to  get  rid  of  a  tenant.     It  has  been  noted  tliai  only  for 
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two  purposirs  would  he  wish  to  do  sck— to  lay  out  a  forest  or 
I  P.  and.v.  to  found  X  monastery.  Dui  evidence  does  seem  to  show'  that, 
I.  i^a-  at  any  rate  as  time  went  on,  the  class  of  landlords— the 
monasteries — which,  while  most  tenacious  of  their  rights, 
would  also  be  more  1ikel>'  to  maintain  a  high  ideal  of  justice, 
did  not  hesitate  to  increase  the  burdens  of  their  villan  tenants. 
Tlie  only  place  where  a  viltnn  could  get  redress  was  in  the 
manorial  court,  and  it  cannot  have  been  easy  to  obtain  a 
judgement  against  the  lord  in  his  oim  couil. 

The  ordinary  agricultural  obligations  of  the  tenants  were  of 
three  kinds— (i)WV*-iwr*,  or  labour  on  the  lord's  demesne 
or  two  or  three  days  a  week  during  the  greater  jiait  of  the 
year,  and  for  four  or  five  days  in  the  summer  time.  This 
„, ..  .  labour  ranged  from  the  ploughing  incumbent  on  the  holders  of 
ufQianoriiit  virgatcs  down  to  the  manual  duties  of  the  cottars  and  other 
icnunu.  bumble  tenants.  Perhaps  at  firs',  all  obligations  to  service 
came  under  the  head  of  week-work ;  but  al  an  early  period 
the  socage  tenants  and,  in  imitation  of  ihem,  the  more  tuc- 
ceasful  villans  must  have  obtained  an  exchange  of  vuch  onerous 
duties  for  (2)  fre^ariaf,  /'matiews  or  Boon-days,  work  during 
the  harvest  when  the  tenant's  whole  lime  was  at  the  lord's 
dis|>osa!.  It  was  no  inconsiderable  check  upon  the  lord  that 
manorial  custom  carefully  dcfint-d  the  amount  of  a  day's  work, 
and  exacted  from  the  lord  food  of  a  certain  kind  and  tiuantiiy. 
\Vc  should  note  that  many  tenants  owed  both  wtwk-wotk  and 
precariae.  The  third  kind  of  obligations  may  he  dtstingui.tlied 
as  (3)  Ga/ol  or  tribute,  fixed  payments  in  money  or  kind  which, 
though  often  most  minute,  reached  in  the  aggregate  to  a  con- 
siderable sum.  The  greater  number  of  such  payments  have 
*P.  luitAf.  been  concisely  divided  into*  (u)  such  as  were  based  on  the 
'•  i**-  lord's  right  of  jurisdiction,  c.g-  lilhing-jwnny  or  wite-penny, 
and  {t)  such  as  might  represent  some  return  for  a  share  in  the 
lord's  rights  over  wastes  and  waters,  c.g.  Ashsilver  or  wood- 
silver.  To  these  nbllgatiuns  must  be  added  others  of  an 
occasional  nature,  sucli  as  tallage  or  merchet,  which  can  perhaps 
best  be  dealt  with  rather  an  the  outcome  of  the  villan's  personal 
status  than  of  his  tenure ;  '  fold-sokc '  which  forced  the  tenant's 
sheep  to  lie  upon  the  lord's  land  for  the  sake  of  the  manure ; 
and  the  aggravating  and  profitable  '  suit  of  mill '  which  bound 
the  tenant  to  lake  his  com  to  the  lord's  mill  for  grinding. 
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For  the  tnost  part  lh«se  obligations  were  iin|>0M:cl  upon  free 
nnij  unttix  tenants  aliVc.  Doiibtkss  Troni  the  first  there  were 
tenants  of  both  classes  who  paid  rt-ni  in  money  or  produce ; 
but  (he  majority  gradually  commuted  their  personal  services 
for  such  payments  in  stages  which  may  be  traced  through  the 
manorial  records.  An  occisional  commutation  of  a  single 
kind  of  (ask  in  any  given  year  would  t>e  followed  in  lime  by 
the  permanent  commuUitiott  of  thnt  task,  and  so  by  degrees  of 
all  the  varmua  personal  labours  of  that  particular  tenant.  Such 
commutation  was  a  mere  mailer  of  calculation  on  the  part  of 
the  lord.  The  unwilling  service  of  the  holder  of  a  considerable 
tenement,  especially  at  harvest  tinie  when  he  required  all  his 
labour  on  his  own  fields,  would  exchange  to  the  benefit  of  the 
lord  for  an  equivalent  rent,  and  ihe  work  of  the  lord's  demesne 
would  be  done  by  the  Bmnllcr  tenants  and  especially  by  free 
labourers,  who  coukl  be  hired  lo  work  at  such  times  as  they 
could  siure  from  the  cultivation  of  their  own  lands.  Thi< 
increase  in  tlic  number  of  free  labourers  waa  brought  about 
chiefly  in  three  ways— all  at  the  initiative  of  the  lord.  Thus 
the  lord  would  (i)  carve  out  |>ortior»  from  his  own  demesne 
UikIs,  or  (ii)  enclose  pans  of  the  waste  and  let  them  at  money 
rents,  often  to  servants  occupied  in  the  administration  of  the 
manor.  But  perhaps  the  chief  creation  of  free  tenanctei  came 
from  (iii)  the  commutation  of  perianal  services.  It  wa*  on  the 
boklings  of  the  socage  tenants  that  the  process  was  begun,  and 
ib  extenaion  to  the  vilUns  would,  at  first  at  any  rate,  tend  to 
spproxiniatfl  ilieir  position  to  that  of  the  free  tenants  in  whose 
patli  they  so  cloirely  followed.  Thus  the  payment  of  money 
rent  as  contrasted  with  pcrson.il  scnice  would  noon  ceate  to 
bcj  if  it  ever  had  been,  a  test  of  free  tenure.  The  only  reliable 
test  would  seem  to  have  been  whether  the  king's  court  would  or 
would  not  take  any  notice  of  a  [larticutar  tenant.  The  enumera- 
tion of  services  afforded  no  clue ;  the  fact  of  commutation  was 
common  to  free  and  unfree  alike.  Bui  action  or  refusal  to 
act  on  the  part  of  Ihe  king's  court  was  (he  elTect  and  not  the 
origin  of  the  particular  tenure.  The  judges  wotild  be  guided  b)- 
the  fact  of  the  certainty  or  uncertainly,  not  of  the  amount  of  the 
•eivice*  to  he  rendered  by  the  tenant,  but  of  the  [xirticular  kind 
to  be  rendered  on  a  particular  day.  It  was  not  »o  much  that 
his  obligations  were  without  measure  (for  tJicy  were  all  strictly 
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rignu  i^  nfi  J^Os^tt^cd  must  luve  Decom«~gf<atIy~B^H| 
by  ihc  rcdiiclign  of  those   cUiins   lo  writing;.      T^M 
tten  rolls  spread  from  the  king's  courts  to  the  m 
urts,  and  on  tht;  records  of  tlic  latter  were  gniduiill)'  < 
le  lord's  dealings  with  his  villan  tenants.    To'  th«e 
e  vilbn  L-ould  appeal  in  the  manorial  court  c\-en  agai 
rd.  .iiid  allhinigh  fur  mail)'  KcnL-rations  lu  come  the 
fudges  would  put  no  limit  to  the  lord's  arbitrary  right! 
ust  have  been  peculiarly  difficult  for  s  lord  to  *'iolate  I 
riitcn  and  wiine&sod  agreement  with  his  tenant.     Tl 
nam  who  hitherto  tiud  held  by  cu.stom  of  tlu;  man< 
ifa.1  in  lonsetiuenec  sometimes  described  as  atifumarti 
now  thought  of  as  holding  by  roll  of  oourt,  and  even 
ong,  when  he  was  given  a  duplicate  of  the  cntrj-  whic! 
m  his  holding,  by  copy  of  court  roll.     This  process  si 
uve  begtin  about  the  middle  of  the  thirteenth  centut 
two  cenluri«s  later  the  cuKiomaiy  tenant  has  become  the 
holder  known  lu  modem  law.     It  is  worth  noticing  th 
writer  traces  the  origin  of  copyhokl  tenure  to  '  the  old  B 
landholdeis   who  had   inheriliible   titles    according  to 
custom  {i.e.  owners  of  folkUnd),  evidenced  not  by  wxilu 
by  the  witness  of  the  neighbours,  and  pud  dues  and  st 
to  a  lord.'*    Whether  we  are  or  are  not  justified  in  look 
far  l)ack  for  the  ori};in  of  the  co|)yholder  Is  in  any  case  bec 
»  nutter  of  merely  antiquarian  iniercM,  lor  the  power 
'ranchiscmeni  conferred  within  the  present  century  by  i 
)n  both  lords  and  tenants  is  rapidly  extinguishing  the  n 
ng  copyholds. 

So  much  for  villan  tenure:  it  reauins  to  say  somelh 
he/ericna/  status  c/a  vilian  holdtr.    'Hie  nominal  cxi 
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the  lord  could  sell  the  villan  with  his  tenement.  Unlike 
3  chattel,  be  belonged  to  ihv  manor  and  Tomied  part  or  the 
freehold.  'Che  villan  ums  also  liable  tu  sundry  heavr  navments 
such  aa  tallage  itnri  ^p.Tial  .-ijri^  ■  and  ha  laliiiiinrii  tipiler  miinv 
diwhilitics  such  as  mertkel  gr  ihe  fine  for  marrying;  his  (biighlcr. 


a  fim;  for  selling  a  horse  or  an  ox.  ihf  l^jhilii]  "■  '■■  mhpiit 
Jligh-aiuLlovr  (d«  haut  en  t>as),  and  ihe  neceuicy  of  serving 
in  his  turn  aa  reeve'  Bui  the  limiUttions  to  tht-  Icird'*  power  \  t.  and. 
far  outweighed  these  disad^^nUges.  Although  towards  Ihc!;  |^^' 
lord  alone  the  vilbn  was  in  a  position  of  serfdom,  yet  even  as 
against  his  lord  lie  was  protected  from  the  forfeiture  of  his 
'  wainage '  or  insirunients  of  labour  and  from  injury  to  life  or 
limb;  while  ihv  power  of  the  lord  in  the  exaction  of  his 
services  applied  in  general  not  to  the  quantity,  which  was 
MItti-d  and  recorded,  but  to  the  kind  of  u-ork  which  the  villan 
Mhoutd  perform.  Moreover,  beyond  the  bounds  of  the  manor 
and  away  from  the  power  of  the  lortl  tht.-  inl^uences  whicli  made 
for  freedom  were  ine^iMibly  btrong.  Not  only  was  there 
considerable  migration,  despite  regulations  to  limit  it  and  the 
exaction  of  a  poll-tax  (che^-agium)  by  the  lord  in  maintenance 
of  bb  claim,  but  away  from  iIil-  manor  a  villan  wa.t  itcalcd  as 
a  freeman,  m>  long  as  his  servile  status  had  not  bct-n  proved. 
And  the  procedure  tn  such  trials  was  also  favourable  to  liberty ; 
for  the  only  |)roof  a<:cepted  wat  the  acknowledged  servile  status 
of  the  annrstom  of  the  j)erw>n  claimed.  Thus  the  |)osition  of 
the  villan  as  regards  his  lord  has  been  described  as  a  condition 
of  iin|«ottctedn<.-ss  rather  than  of  lighllcssncss.-  And  yet  ihis'^Wrf^ 
was  only  true  of  the  villan  in  a  civil  t-apacity.  From  the  reign  *"' 
of  Henry  1 1  at  least,  the  criminal  law  made  practically  no  distinc- 
tion between  free  and  uiifree  c-1;lisl-s.  The  extant  pleas  of  the 
rayml  courts  scarcely  reveal  a  con.tciuusness  or  alTord  a  proof  of 
a  distinction  between  the  two.  There  seems  to  have  Iwcn  some 
dilTereiKe  in  the  (xiyment  of  the  Murdrum  and  in  the  method  of 
Ordeal;  but  early  in  the  thirteenth  ceniuiy  both  these  dis- 
apjicared.  On  the  other  band,  \  illans,  as  well  as  freemen,  could 
IBc  the  royal  courts  to  gain  redress  for  injuries;  the  frankpledge 
— an  essentially  free  institution  in  idea  and  origin — came  to  be 
oODiposed  cbielly  of  villanj,  who  through  its  agency  b«cam« 
conoixted  with  the  Sheriff's  Turn ;  while  the  ordinary  courts 
of  the  hundred  and  shiic  were  attended  by  a  representative 
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bod]r  composed  of  ihe  reeve  and  four  villan  ten;inu  from  each 
viU. 

We  ore  now  in  a  position  to  understand  ihrr  full  significance 
of  the  central  fitct  in  the  economic  history  of  mediaeval  England 
— iMimcly  the  Black  Death,  with  its  necessary  accompaniment, 
the  Pca^ani  Revolt.  Towards  the  middle  of  the  fourteenth 
century  the  success  of  the  villnns  in  commuling  their  servicer 
seeme  to  hate  encouraged  ihoiie  who  had  not  been  so  succeo- 
ful,  to  refuse  the  perforiiuince  of  their  services.  Even  with 
the  customary  tenants  there  was  much  dLtsatiifaction  at  the 
lord's  retention  of  liabilities  like  the  merchci  and  of  small 
payments  of  various  Icinds  lo  mark  ihcir  servitude.  At  .fuch 
a  moment  the  visitation  of  the  BInck  Death  awept  away  an 
almost  incredible  pro|>onio»  of  the  popubtion,  and,  in  con- 
sequence of  the  resulting  scarcity  and  ci)*llincss  of  labour,  the 
lords  would  no  douht  uac  the  manorial  courts  to  enforce  Uie 
|ierformanre  of  such  services  as  bad  not  been  commuted  and 
the  strict  payment  of  all  commutation  fees,  while  by  the  Statute 
of  Labourers  the  governing  claBscs  tried  to  stereotype  the  old  rate 
of  wages.  There  is  no  need  to  suppose  with  many  wriiers'  that 
cite  lords  attempted  to  demand  the  performance  of  the  services 
which  had  been  commuted.  The  t'onsant  Kcvolt  (ijSt)  which 
followed  was  to  no  small  extent  fanned  by  ihc  doctrine, 
founded  on  VVyclifTe's  leaching,  that,  as  it  was  lawful  to 
withdraw  tithes  from  priests  who  lived  in  sin,  so  'servants 
and  tenants  may  withdraw  their  services  and  rents  from  Ihcir 
lords  iliai  liveopenly  a  cursed  life.'  The  demands  of  the  villans 
varied  from  place  to  place,  and  the  most  common  of  them 
was,  in  words,  that  land  should  be  no  more  than  fourpence  an 
acre ;  but  their  real  desire  was  for  a  free  tenure  of  tlieir  land 
by  the  abolition  of  the  remaining  servile  jiaymcnts  exacted  by 
the  lord.  This,  rather  than  the  desire  to  obliterate  the  records 
of  the  services  already  commuted,'  explains  their  attack  upon 
the  manorial  rolls.  The  revolt  biled  immediately,  and  perhaps 
even  its  ultimate  success  in  destroying  mediaeval  serfdom  was 
not  so  great  as  is  generally  assumed.  The  Land  and  Stock 
lease,  by  which  (he  lord  stocked  the  land  for  his  tenant  in 
anticipation  of  the  day  when  he  could  resume  the  old  methods 
<A  cultivation,  gax'e  way,  after  an  experiment  of  some  ■•eventy 
years,  to  an  extension  of  the  sysieta  of  tenal)^lirlnir\(|  on  leases 
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which  had  already  been  in  um.  Bui  remnants  of  villcnage 
irere  to  be  found  [wrhsps  ax  long  ax  feudal  tenure  lasted,'  and 
method*  of  commor  cultivation,  wtutewn  their  origin,  eilsted 
in  different  ports  of  England  down  to  the  beginning  of  the 
nitictecnth  century, 

S  6.  The  causes  which  brought  about  the  cotiimataiion  of 
■errices  for  rents  tended  also  to  reduce  the  profits  of  landlord 
cullii-aiion.  Il  has  been  reckoned*  that,  as  a  result  of  the  Black 
Death  and  the  rise  in  the  price  of  labour,  such  profits  hod  »iu)k 
from  twenty  to  about  four  per  ccni.  The  landlord* sought  refuge 
in  tl*c  creation  of  lea»eholds.  The>-  ceased  to  be  cultivators  and 
becanM  mere  rent  receivers.  £ut  in  the  liflecnlh  century  along- 
side of  the  leasefaol<]ers  and  copyHoldent  there  appears  a  third 
important  class,  namely  the  jir^mtn.  who  on  the  whole  repce- 
sont  the  small  freeholders  of  the  fetidal  manor.  The  timil  of 
the  class  may  be  said  to  lie  between  those  wfio  were  eligible 
for  the  magistracy  and  those  who  possessed  the  franchise  and 
were  called  to  scnx;  on  juries.  A  sututc  of  i^jo  limited  the 
pvliameniary  franchbe  to  freeholders  of  the  annual  value  of 
forty  shillingx.  But  the  yeomen  must  have  found  their  way 
trito  Parliament;  for  a  statute  of  1445  fotbtds  the  con- 
stituencies to  return  valctti  or  esquires  as  their  member*.  Vet 
notwithstanding  thh  Ujipitreni  check,  they  wetc  popularly 
regarded  as  ilte  muinstay  of  the  countr}'.  I'urtescue,  the 
IjTKastrian  judge,  in  a  laudutor)-  passi^  of  comparison 
beivreen  Rngbnd  and  the  Continent,  draws  attention  to  their 
fiouriihing  state,  and  is  followed  by  the  social  writers  of 
Etiiabclh's  time-  But  in  the  fifteenth  and  early  slKtcenth 
centuries,  the  market  commanded  by  English  wool  on  the 
Continent  encouraged  the  formation  of  large  sheep  farms. 
Tbb  led  to  a  diminution  of  the  arable  land  and  the  encloiure 
of  common  lands  for  the  lord's  iKnefit,  procoedinga  which  bore 
lurdly  on  the  villan  and  the  free  labourer  alike ;  for  they  led 
to  the  eviction  of  the  former  and-  lessened  the  demand  for 
agri<:ulturul  labour.  The  freeholders  too  could  not  (all  to  be 
aJkTtcd  by  so  great  a  change,  ihoi^h  the  rise  in  prices  which 
followed  the  discovery  of  the  American  minet  affected  them 
lest  than  almost  any  class ;  for,  while  they  obtained  a  greater 
price  for  their  produce,  iheir  labour,  supplied  as  it  was  by 
themselves  aivd  tbeir  families,  did  r>oi  increase  in  cost.      At 
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the  same  lime,  the  legislalurc,  representing  the  Crown  and  the 
bndcd  gcnir}',  did  cveiything  in  its  power  lo  protect  llicm. 
Small  lioldtngs  were  encouraged,  nnd  3  maximum  limit  waa  set 
to  the  sir*  of  a  flock  of  Nhee|),  and,  whalfVL-i  th<r  cause,  the  class 
of  yeomen  was  snved  to  form  the  backbone  of  the  parliamentary 
IKUty  in  the  Civil  War,  But  ihcir  day  was  fione  by.  Contem- 
ponries  reckoned  them  as  forming  one-sixth  of  the  p(>|)u!a- 
tion  of  Eni^land  in  the  ^leventecnih  century,  and  at  iu  close 
their  actiu!  nunibei^  were  estimated  at  between  160,000  and 
180,000.  Kul  as  a  class  they  wcK  ignorant  and  conservative 
in  agricultural  habits,  and  after  the  Civil  War  thc-y  took  no 
political  initiative.  Thus  they  lent  no  aid  to  the  Revolution  of 
168S.  which  paved  (he  way  for  their  extinction.  For,  the 
RevoUitioii  wa*  the  victory  of  the  great  Whig  landowner^ 
who  in  their  jenlousy  of  the  rising  mercantile  class— their 
political  allies — spared  no  efforts  to  keep  ahead  of  ihem  in 
the  race  for  wealth.  To  this  end  they  did  e\'er}'lliin^  for  the 
encourajjcment  of  agriculluri.-.  They  offered  a  bounty  on  the 
export  of  corn ;  they  passed  bills  through  Parliament  for  the 
enclosure  of  common  ^c1ds,  and,  as  tndividu.ils,  ihcy  introduced 
on  their  estates  improved  methods  of  cultivation  from  Holland. 
The  result  was  most  disai^trous  to  the  yeomen.'  The  intro- 
duction of  the  factory  system  destroyed  iho.te  don^estic 
industries  on  which  they  bad  fallen  back  in  bad  tintet ;  and 
the  decay  of  the  small  country  towns,  which  followed  on  the 
consolidation  both  of  industry-  and  of  farms,  deprived  Ihem  of 
their  markets.  At  the  same  lime,  they  were  too  poor,  if  not 
too  ignorant,  to  take  advantage  of  tlie  improved  methods  of 
agriculture,  and  in  their  poverty  they  were  bought  out  from 
their  small  freeholds  by  great  landowners  or  wealthy  founders 
of  new  families. 

'Hie  mention  of  enclosures  brings  us  to  the  important  sub- 
ject of  comruon  lands  from  which  the  enclosures  were  made. 
Rights  0/ common  were  of  various  kinds;  but  here  wc  need 
concern  ourselves  only  with  ilic  most  important — common  of 
pasture,  or  the  right  enjoyed  both  by  freeholders  and  by  villans 
of  turning  out  a  certain  number  of  cattle  to  feed  eitlier  on  the 
waste  of  the  manor,  as  was  most  usual,  or  on  the  fields  after 
(he  hay  hai\-est  was  gathered.  These  latter  were  of^cn  called 
'  Lammas  Unds,'  because  it  was  on  old  Lammas  day  (August 
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12)  that  (he  eftcknuics  were  removed ;  and  the  right  exercised 
Over  them  came  to  be  known  in  bwu  'common  ofshnck.' 
The  right  of  common  cmjuyc-d  by  ihc  TrceholdcrB  was  chiefly  of 
two  kinds — {1)  common  apftHdnHt  or  annexed  by  custom  to 
the  freehold  at  formin)!  part  of  the  manor,  and  (1)  common 
apfiurttnant  belonging  by  dcRnilc  grant  to  a  freehold,  which 
di<l  not  necessarily  form  part  of  the  manorial  system  of  ctilcivj- 
tion.  Of  these  the  former  would  be  exercised  over  both  the 
lemmas  1ai>ds  and  the  wsKte,  the  Utter  as  a  general  nite 
over  the  waste  alorkc.  But  the  vilbn  tenants,  and  after  them 
the  copyholders,  enjoyed  similar  rights  of  common  extending 
over  Iwth  classes  of  land,  though  their  rights  rested  merely  on 
■  be  cuUom  of  the  manor.  The  Ic^il  theory  of  the  manor  gave 
Ike  wMe  etlatt  into  the  ford's  hand  subject  only  to  the  diminution 
of  such  rights  as  he  miglit  have  granted  away.  Thiis  whether 
it  was  frccltoldcts  asserting  their  claim  to  the  Lainmas  lands, 
or  copyholders  turning  out  cattle  upon  Ihc  waste,  it  was  only 
by  {wrmission  of  the  lord  that  these  could  be  done.  Such  per- 
mission however,  once  given,  became  binding  as  the  common 
law  of  Ihc  land,  and  although  legally  it  was  only  the  freeholders 
who  could  enforce  such  rights,  they  carried  with  ihcm  Die 
interests  of  the  villan^,  in  conjunction  with  whom  the  pre- 
vailing customs  had  htxa  defineij  and  enforced  in  the  manorial 
Ofpurt.  Thus  any  frccholdirr  with  a  right  of  common  could 
prevent  his  lord  from  appropriating  any  portion  of  the  common 
land,  and  could  enforce  his  right  in  the  king's  court  by  a  special 
process  known  as  assixe  of  common.'  The  Statuti;  of  Menon 
ill  1 3  xd  first  alloired  tlae  lord  10  approw,  i.  e.  to  <.■nd^JS(^ 
yjlh  a  view  to  orofil.  ihe  r^mmun  lands  of  the  munur.  uroviilrd 
he  left  Mifficient  for  the  tenants'  wunt-t,  a  gioini  which  m.iy 
have  been  sctilcil  by  a  jury  according  to  local  custom.  But 
this  only  applied  to  commons  appendant,  and  the  lord  was  not 
able  to  touch  commons  appurtenant  until  a  clause  in  the 
Statute  of  Westminster  11  (u8.s)  allowed  him  In  ileal  similarly 
wilh  ™uch  of  them  ai  were  held  by  prescriptive  rit;ht,  although 
he  could  not  revoke  any  definite  grant  made  by  himself  or  his 
predecessors. 

But  this  l<^  theory  of  the  right  of  common  was  perhaps 
untrue  to  hislor>',  and  certainly  unjust  in  practice.  Apart 
from   the  unfortunately  recurring    tiueslion    of   the    Koroan 
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ori^n  of  the  manor  in  England,  it  has  bei;n  held  that 
although  some  manors  may  have  spruiig  from  ihc  voluntary 
dependencL*  on  a  lord  of  freemen  and  freedmcn  who  would 
accc|>t  all  privileges  ai  hit)  hands;  yet  a  great  many  of 
the  manors  now  or  formerly  existing  represent  ancient  commu- 
nities in  which,  little  hy  little,  the  authority  of  the  com- 
munity was  engrossed  by  the  most  conadcrabte  man  in  it, 
until  he  became  the  lord  and  the  other  land-holders  sank  into 
his  dependants;'  and  tha*  the  privileges  of  the  former  would 
naturally  be  modelled  on  the  customs  which  kept  their  ground 
among  the  latter.  Thus  whether  it  is  the  common  system  of 
cuUimion,  or  ihi-  rights  of  common  enjoyed  by  the  in- 
habitants of  all  manom,  they  equally  represent  the  impoiitieit 
6f  the  lord  f>n  a  frtt  vU/age  (ommunity,  and  his  successful  en- 
croachment on  their  primitive  rights. 

It  may,  however,  be  doubted  whether  the  community  as 
such  ever  had  any  primitive  tights.  A  system  of  <:ommon 
cultivation  may  well  be  the  uutcoine,  not  of  the  abstract 
idea  of  common  ownership  or  kinship,  but  of  primitive  agri- 
cultural needs,  and  it  can  be  maintained  not  by  any  legal 
recognition  of  tlie  communal  custom,  hut  merely  by  the 
common  law  of  trespass.^  It  is  becauf^e  of  this  necessary 
economic  interdependence  that  we  find  the  lord  treating 
hia  villan  tenants  as  memben  of  a  community  having  duties 
towards  himself;  he  imposes  amercemeius  on  tliem,  he  lets 
them  his  demesne  lands  on  lease.  But  the  money  to  be 
rollected,  whether  for  the  amercement  or  the  rent,  is  collected 
from  individuals  with  separate  holdings  andji  responsibility  for 
payment  proponionatc  to  the  size  or  characlor  of  their  hold- 
ings ;  it  is  a  '  joint  and  several '  liability  for  the  whole  amount 
of  the  necessary  payment.  The  same  principle  applied  to  the 
apparently  communal  rights  of  the  villan  tenants.  They  were 
not  rights  which  attached  to  the  community  as  such,  but  the 
tfiiuuits  in  villenage  enjoyed  them,  e.g.  rights  of  pasture, 
because  those  rights  were  treated  as  part  of  the  tenements 
whidj  they  held.  In  fact  the  inhabitants  of  the  original  manors, 
if  they  began  as  a  body  of  freemen,  regarded  theroselrea  not 
as  a  community  of  common  owners  but  as  a  group  of  co-owners : 
and  rights  of  pasture  were,  therefore,  rights  attached  to  cer- 
tain individuals,  which  were  exercised  in   common  because 
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more  raiuable  thereby  to  each,  but  ttcvertheicss  as 'sci'cral,''/'.  rtntf. 
»ep«me  rights.'  ■  619-610.] 

The  practical  injustice  of  the  legal  theory  of  the  orif^n  of  Knclature 
common  r^hts  U  clear  fiom  the  rcfuKal  of  the  litw  to  consider 
the  claimE  of  any  other  inhabiiants  iban  freeholders  or  cop)'- 
holders  of  the  manor,  even  though  the  privilege  may  have 
been  cn)oyed  unquestionetl  for  an  unknown  length  of  lime ; 
while  it  wa.1  nut  until  1^36  that  the  legislature  betrayed  the 
leatt  consciousness  that  the  exercise  of  such  rights,  as  affected 
by  the  question  of  encJosurca,  concerned  any  csocpt  tl»e  lord 
and,  in  a  less  degree,  the  manorial  tenants.  But  by  that  time 
the  mischief  had  gone  too  Tar  Tor  Temedy.  A  combination  of 
circumstances  led  to  the  ao-umulation  of  tliose  large  estates 
of  the  Rflcenth  century  which  threatened,  through  (he  prac- 
tices or  /ivery  and  mainttnaftet,  to  reproduce  the  worst  evils 
of  unmitigated  feudalism.  The  interest  of  the  landowners 
caused  them  to  throw  together  large  tracts  of  land.  Nothing 
hindered  this  policy  so  much  as  the  system  of  common  culti- 
vation ;  and  tl>e  nl)oIition  of  tlie  system  necessitated  the 
enction  of  the  tenants  wtio  practised  it.  Theiie  would  new  be 
chiefly  ihc  remains  of  the  old  tenants  in  villcnoge  or,  as  they 
were  coming  to  be  called,  the  customary  or  copyhold  tenants. 
Under  Edward  IV  the  law  rourta  seem  to  have  begun  to  take 
cogniunce  ot  lh«  rights  of  the  heir  of  a  customary'  tenant  who 
held  a  gT.-int  of  inhvrilancr ;  but — though  this  is  a  point  of 
mudi  dispute)'— it  is  doubtful  whether  (here  was  any  legal 'C(.  I.. 

protection  until  a  much  later  period  for  Ihc  ordinary  vitlan.  ■;;'»<l"n>.  "U 
i    .       .  .       .       ■    ,  .  ■  -  -        ■       .  .  .        />iiH/.  Jr. 

It  lias  bc«n  inaintati>ed  that,  wiibout  incurrmg  legal  penalties  //,,,,  ^_ 

the  lords  could,  tlitoughoui  the   fifteenth   century,  evict  all  1892,  inJ 

copyholders,  and  in  tl»e  early  years  of  the  sixteenth  century^'.'',.*' 

Huch  of  ibem  as  held  no  grants.     Even  into  tlie  reign   of 

Henry  VIII  there  is  evidence  of  wholesale  evictions;    nor 

docs  the  Tudor  legislation,  whidi  tried  to  stem  the  current 

in  the  direction  of  great  estate?,  betray  the  least  consciousness 

thai  the  practices  against  which  it  is  aimed  were  in  any  sense 

unlawful.    'They  (the  Acts  of  Parliament)  lay  down   that 

"  houses  of  husbandry  "  ought  to  be  maintained,  on  the  ground  •  Aihlcv, 

that  it  b  desirable  that  men  should  find  employment ;  but  £'f"- 

they   rvevcr  provide  means  by  which  the  copyholders  could  j    "*  r"'' 

enforce  their  Ugai  right-s  if  they  Itad  any.' '  ago. 


Rpopubtioti  in  the  swcnlccnth  century  helped  t< 
he  position  of  small  holders  or  all  Icmdn.  Hut  thi 
if  the  landed  arintocrac}-  to  keep  pace  wiili  the  growinj 
jf  the  merchants  and  Ihc  conseijueiit  encoiirngemcnt  oi 
ffcrcd  bount>'  to  agriculture,  caused  the  landowners  t( 
n  Ihcir  power  lo  foster  the  growth  of  gnaii  estates, 
his  purpose,  as  in  the  matter  of  Ihc  bounty,  recount 
d  10  Parliament ;  and,  since  commonable  righiH  hac 
tcoine  recogniwd  bjr  the  taw  courts,  it  needed  Act: 
legislature  to  lesaliic  enclosures.  In  thiti  way  three 
acru  of  common  land  were  deal!  with  hy  the  land 
the  eighteenth  century,  and  six  million  more  in  iht 
BTS  of  the  nineteenth  century'.  But  the  growing  feeling 
>  of  complex  origin,  that  such  enclosures  were  an  in 
ent  of  the  rights  of  the  public  and  not  of  the  com 
JH^ppe,  has  led  to  the  resistance  offered  in  courts  of  la« 
PeStaiutory  curtailment  of  the  landlordi'  powers.  O 
UU  of  these  nothing  can  here  he  said.  Wc  need  onl] 
tome  of  the  more  ieriumt  resullN.  Despite  the  greed  o 
lowncrs,  and  despite  even  the  ogricultuml  improvement 
bey  introduced,  the  population  grew  so  fast  that,  after  tin 
of  the  eigliteenlh  century,  the  ini;iOTtaiion  of  corn  ln-jiai 
td  the  amount  exported ;  in  1773  the  liberty  to  cxpor 
tailed,  and  in  1 JS14  the  bounty  on  export  was  abolished 
the  giDwih  of  population  had  an  even  more  scrioui 
for  the  landed  interest.  Together  with  the  bount] 
shillings  per  quarter  so  long  as  the  home  price  wa; 
ive  48  shillings,  in  the  intctesis  of  the  home  grower 
elatuie  maintained  the  prohibitive  import  duties  whicl 
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ahillingg,  which  in  1791  was  incmited  by  ih«  pressure  of  the 
fiunieni  to  54  shillings,  and  after  the  great  war  in  1S15  to  80 
>hillingK,at»vewhich  the  import  duties  became  rDcrrly  nominal 
(w  iltogetltcr  teased.  But  these  attempts  completely  failed ; 
fw,  while  the  price  of  corn  during  the  Conlinetital  wars  of 
i7()2-iSi5  ro»e  so  hi^h  t)iat,  in  order  to  feed  the  starving 
people.  Parliament  had  to  offer  bounties  on  imporlaiion,  for 
the  succeeding  decade  it  fell  much  beluw  the  limit  selected 
by  thi- Icgisbiurc.  In  1818  the  idea  of  a  tlidin^-  scale,  attri- 
buted to  Canning,  lixcd  a  v.irjing  liriff  of  import  duties  until 
the  ptice  rose  (o  73  sbtllings.  when  the  duty  became  nominal. 
But  Ibis  had  no  belter  effect  than  the  previous  simpler  system ; 
and  in  1846  Sir  Robert  Peel,  after  one  attempt  at  readjust- 
ment of  the  sliding  scale,  became  a  convert  to  the  principles 
of  Cobdcn,  and  almost  n-itb  a  single  Act.  removed  the  import 
duties  altogether.  Wlmiever  the  real  cause  may  be,  the 
schemes  of  the  landed  intercut  lo  manipulate  first  the  export 
and  then  the  import  duties  to  its  advantage  have  redounded 
to  Its  own  confusion.  The  interest  was  perhaps  a  little  too 
much  confined  lo  that  of  the  bndiords  and  farmers;  for, 
meanwhile,  a  second  rcsuh  of  the  eniilosure  of  the  commons 
had  been  the  rapid  impoverishment  of  the  agricultural 
labourers  and  their  severance  from  the  land.  W'e  have 
already  noticed  the  decay  of  the  ycomen.  But  if  the  en- 
dosurct  bore  hardly,  a%.  undoubtedly  they  did,  upon  them, 
much  more  were  ihcy  the  cause  of  suffering  to  the  tenant  of 
a  mere  cottage  and  garden. 

It  has  been  said  that  since  the  break  up  of  the  manorial  {ai  the 
^siem  the  moM  prosperous  lime  for  the  agricullurat  labourer  ^'>*"«"- 
was  the  fifteenth  century,  and  in  a  less  degree  the  6rst  half 
of  the  eighteenth  century ;  white  the  |>eriods  of  liis  greatest 
degradation  were  t)ie  fint  half  of  the  seventeenth  and  the  first 
quarter  of  the  nineteenth    centur)-.'     Bui    the   policy   of  the  '  Thtwold '_ 
landlords  in  the  formation  of  large  sheq>  funns,  the  known  ^^'^j  *** 
continuance  of  villenagc,  and  the  record  of  wholesale  evictions 
may  well  make  us  pause  before  we  assent  tu  the  prosperity 
of  the  labourer  under  ilie  I^ncastrians  ;*   while  it  has  been '  cf.  5<(il>/ 
pointed  out  that,  had  then;  been  any  severe  and  widespread  ^t"'^^'/- 
distrcs^s  at  the  bcglnnrng  of  ihc  seventeenth  century,  it  would    '  ^      '  | 
ha*-e  coloured  such  dcmocniiic  risings  as  those  of  ll»c  Levellera 
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and  others  daring  the  Commonwealth.'  As  a  matter  of  fact, 
the  continued  existence  of  commonable  rights  and  the  spread 
of  cotta^t!  induKirirs  mutt  have  placed  the  lal>ourer  in  a  fairly 
comfortable  potition;  and  althoogh  llic  poiii^'  of  Ihc  great 
landowners  of  the  eighteenth  century  deprived  him  of  the 
former,  and  the  giowth  of  the  factory  system  extinguished 
the  bitter,  the  rise  in  wages  which  followed  the  introduction  of 
improved  agricultural  methods,  prevented  the  real  chanj^e  in 
the  labourer's  condition  fron)  becoming  apparent  till  towards 
the  clone  of  the  century.  Then  the  enormously  increased 
rent  and  prices  went  to  the  benefit  of  the  landlord  i. and  the 
labourer,  debarred  from  an  increase  of  wages  thxoagh  the  vicious 
action  of  the  old  Poor  Iav,  found  himself  reduced  to  starvation 
point,  with  no  nic^itns  of  keeping  the  cow  or  the  geese  which 
had  made  up  to  him  for  the  deficiencies  in  a  weekly  wage,  and 
no  chance  of  supplementing  his  i^cuttuial  work  by  the 
produce  of  his  loom.  At  the  same  time,  until  1814  com- 
bination was  treated  as  conspiracy,  and  until  1834  the  old 
Poor  Law  continued  to  nupplement  the  wages  out  of  the 
paiochial  rates. 

g  7.  So  far  we  have  investigated  the  raiious  kinds  of  tenure 
and   modes  of  agricultural  life,   which   emanated  from    the 
manorial  system  of  tlie  middle  ages.     It  remains  to  enquire 
how  far  the  I.AW  modified  the  conditions  o(  the  only  species  of 
feudal  tenure  which  at  fmt  it  recognised,  namely,  that  of  the 
freeboldcrs,  and  in  particular  of  those  who  held  on  condition 
of  mililary  scrvire. 
^  ,    It  has  been  shown  already  that  in  the  feudal  theory  a  life 
^'grant  of  an  estate  was  atone  possible ;  and  although  circum- 
stances and  convenience  caused  the  esuhlithment  of  primo*' 
gentturc  both  in  custom  and  in  law,  and  ultimately  for  both  , 
military  and  non-military  estates  alike,  yet  the  theory  waa  so 
forobun-cd  that  inheritance  by  descent  only  existed  when  it 
jAu  expressly  specified  in  the  original  grant.      y9-^         /.f"::**^ 
» 1 T  Thus  interest  in  land  was  of  two  kinds — fey  fif&jbr  iiffeeT) 
V  '  for,  with  the  estahtitiliment  of  i>rimogenilurc-  tRe-*lford_4i*3*™ 
came   to  denote    tights   »f  inheritanrc.     But   the    ■IJlTf'"^'^ 
^"'»f'^ft  thr  'Ttf?  k'"'!-^  "f  intrmi.'i  ""^  not  thought  of  aa. 
""erencc  in  quality  ^i'_oimciship.     Behind  the  clalm&'Of 
tenant  for  life  there  ipyfli  of  necessity  <iand  thf  rlaimt 
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ben^Ube-UKO  ^  that  the  intertist  of  thfi  tri""'  ''"  ^'''' '"  ■^"■^  ^  y 
for  lime  wliich  nd  tpan  can  (Idlnc'     Now,  tbejaoal  pmclicall'  /*■  •>«>/ 

thing  WQed.  The  feudal  ilnrory  of  hfc  ownerahi|>  was  so  far 
relaincil  a*  ti)  render  il  Tiri'iKiNsible  to  Km-  'i;  I  I  ;.  I'l 
fa^u-p.-ilifin  '  p^7^^  ni^itpm  '^  ;  but  ihc  cifCUIloCJi' 1  .  tc  11  In  - 
the  Noinian  Conquest  caused  the  rccoenitioD  of  the  right  of 
alienation 'itiier  viv<»'—thi;  jjfam  or  sale  of  land  during  the 
owner's  lifetime.  For  it  would  be  only  by  such  means  that 
tRelVrBnCFTfTchief  of  the  Crown  would  l>e  able  to  secure  the 
proper  discharge  of  the  military-  tervioe  which  they  owed 
to  the  king,  or  that  ihc  Churt:h  would  be  induced  to  lend  its 
pov-erful  aid  to  the  Crown  ;  while  the  growth  of  a  daxs  of  pro- 
fessional lawyers  would  raise  a  great  influence  >n  favour  of  the 
free  alienation  of  landed  prop<iriy,  '^••■jj  ili^"-'"—  i»'jii|(t 
tajtccjljyfly   one   of   two    forms-— it  fiij^'ht  h^  jlit-nniion  i}v  '  /did.  i. 

<ij  t^i/iffiHai.  »f  nnp  [)-niinl  fnr  ..nt.rh.T     in    which   casc  theTC  3'"' 

iTOukl  be  no  alteration  or  rea'ljit]i[i'"'i'r  t-f  "•'■'"-"i  but  the  lord 
might  ^et  an  intjpable  ami  uncx^myrfjiil  t.^»inn  in  ibe  place  of 
ofn-  wiih  whom  he  utotxi  on  friendly  tcinii.  The  camuuuu^ 
fpini  o!  alienation  would  be  by  (3I  subtHftudatioH,  or  gnnt 
ola  portion  of  the  esutc  to  hf  held  crff^^^Wntor.  In  such 
a  cue  the  lord's  rights  would  not  be  destroyed ;  but  since 
their  efficient  discluigc  might  well  depend  on  the  behaviour  of 
the  sub-tenant  whom  he  could  nut  control,  their  exaction  might 
become  precarious,  and  since  the  terms  on  which  the  new  tenant 
held  might  be  quite  dilTcrt-nl  from  lho5e  by  which  the  grantor 
held  of  his  lord,  that  lord's  rights  might  be  seriously  diminished 
in  value.  For  when  the  time  came  for  the  exercise  of  uich 
IvofitaMe  rights  as  were  implied  in  the  words  wardship  or 
«acfa<ai.  inMead  of  tiaving  absolute  control  over  the  tenement, 
the  lord  might  find  the  land  alreiuly  occupied  by  tenants  from 
whom  he  was  bound  to  accept  the  perhaps  utterly  insignificant 
rents  in  return  for  which  tUey  had  beeii  enfeoHed  or  biresled 
with  their  land.  ^ 

The  nowia  of  alienation  bciny  Qniy  ^fT■■n^■.^^,    th.-  ^ij[;pf.j  t?..ij, 

had    it    in   \\\l    Hfnwr   tn    riyiNH.-    ihf-   f.Hi 


If.  H^/>l|HJ»n  yf  iK,.  (oniw  of 

«licii>[ion 


toad  bv  the  lypy  gf  his  gift  ffnrmj  Anx^W      His  liberty  in  ttiis  ^  ^(^ 
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respect  seems  to  have  been  reflated  by  the  law  merel;r  il 
«  negative  way — that  is,  everything  was  permissible  in  thfl 
fonn  of  an  alienation  except  such  as  Ihc  law  expressly  Torbiidc 
But  the  inii.rprtrtiHioii  of  the  terms  of  any  particular  alienation 
was  in  tht-  hnitds  of  the  lawyers,  and,  iti  will  be  seen,  they  did 
not  lose  their  opportunity.     The  forms  in  common  use  which] 
call  for  remark  were  of  two  kinds— (i)  a  pi  ft  of  i\ii-  l'"  Sii^/f 
'  /'.  and  AL  Ahs^i^u  \v--  ■>  |'r!i"t  f"  ••  ■"-"  ""fl  *■'  *""  '     At  first  such  a  gift 
i.  13-14.        was  takLii  to  mean  "hat  ii  said,  and  a  tenant  holding  by  such 
a  grant  eould  not  alienate  without  the  consent  of  his  heir-at- 
law.      Hut  in  the  early  year*  of  tlic  thirteenth  rtnturj-  such»      ' 
consent  seems  no  longer  to  have  been  necessary,  a  mgn's  heir^Jv 
were  interpreted  to  mean  those  whom  he  diose  to  appoint  aj 
i  sucR.  and  the  lorm  itseii  was  commonly  changed  to  '  |*i*  l^^ir* 
[and  aKtiKnet-'s.'     But  this  very  free  interpretation  of  the  lawyers       | 
.  not  Hi  »I1  in  accordance  with  popular  opinion,  and  in  the 
lai;.  second  reissue  of  the  charter  under  HenryUJJaj  ji7.ji.^4h<iU— /j 

attempt   was  made   to  restrain  the  absolute  freedom  which 
was  allowed,  by  a  clause  which  prohibited  a  freeman  from       , 
disposing  of  .10  much  of  hix  land  as  would  prevent  him  from 
*S.  C.  546,  doing,  with  the  remainder,  the  service  due  to  the  lord.*  •  In  the 
*  Jf-  same  document  the  special  prohibition  of  such  alienation  in 

favour  of  ecclesiastical  corporations  began  the  Mortmain  laws, 
which  will  be  dealt  wtth  under  a  sepataic  head.  The  king 
made  use  of  the  feeling  against  alienation  to  establish  us 
a  prerogative  right  the  necessity  of  his  licence  to  his  icnani&-in- 
chief  for  such  ahenation  of  tlieir  lands.  Hut  the  efforts  of 
iJiose  tenant-sin-chicf  in  the  charter  of  lai;  completely  failed. 
Usually,  however,  it  has  been  supposed  that  Edward  I  allowed 

1390,        t>^nmmnt^ly   rflllr.i    (j„i,i    Empiorei..     'Chis   enacted   that   every 
iVGicalioK   of    a    upw    m:ipor    .shuulil    ulace    tlie    new    tcnjnl 
1  \yin   'lie  same  relatif)n  10  lii^  lorij's  lurd  at  wai  occuipiyfl    bjj 
N      \  the    lord    who    h.id   enfeoffed    him,.      The  eftpc^   of  this. 
rpursc-,  w.^s  to  pm  3»  wiH   If.  th^  --frali""  "^  "'■«  '"""" 
^Y   pn^iiii^nidittinrr      But   recently   it  has  bten  pointed  out 
iliat  the  statute  also  compelled  the  great  barons  to  ^t!m\ 
their  teiunts  cDmplete  freedom  of  alienation  by  subNtituttoi 
and  that  since  this  extended  even  to  the  substitution  of  several 
lenints  for  one,  the  resulting  difficulties  were  precisely  thi 


lit 
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same  as  bad  arisen  out  of  subinfeudation,  and  consequently 
tb«  benefit  of  (he  stAtult;  to  tbc  great  lords  wok  not  so  com- 
(dettf  at  ix  commonly  uMumecl.'  At  any  r;)tc,  however  mucb  |Ai 
or  little  other  lords  gained,  the  king's  prerogative  rights  were  '■  ''| 
untouched,  and  it  n-as  only  by  special  legi^ation  that  in  years 
to  come  tlie  uncontrolled  exercise  of  tlie  king's  claims  could 
be  brought  bjr  degrees  within  reasonable  litnics. 

It  was  just  nl  the  very  time  when  this  disingenuous  inier- 
|)Teiatton  of  the   meaning  of  the  word  '  heirs '  was  gaining 
a<.cq>t.incc  iKn  a  second  form  of  gifl  became  common,  which 
attempicd  to  limit  the  devolution  of  land  to  a  special  etass  of 
Ucir^  by  (l)  a  gr^m  nm.l.-  In  /A^  kfir<  ,f(  thf  /«>^v  nl  tl»-  criminal  I 
donee.'  i.e.  his  direct  itfrsi-iini.iiiis.     Hut  the  iuKyers  were  not ' /*/a!.  lii 
to  be  beaten.     At  Ihc  beginning  of  the  thirteenth  century  it  'i'9 
was  not  uncommon  for  a  gr.mt  to  be  made  to  a  man  and  his 
hciis  '  if  he  sli.ill  haw  an  heir  of  his  body,^and  ^uch  a  gram 
was  interpreted  by  the  lawyers  to  imply,  and  consequently  to 
depend  for  the  validity  of  its  limitation  upon,  the  condition  of 
birth  of  such  an  heir.     If  he'  was  born,  and  whetlicr  he 
mained  dive  pt  not,  the  conanion  w*  iinmiwi,  unA  ghat 
iftd  hithtirtn  hftat  a  condirional  gift  became  an  t^^jit^  In  fee 


simple  ab^i;>lme   of  whkh._lbe  grantee  coiild  dispose  as  he 
wished     The  opinion  of  tlie  greftt  lords  on  this  reading  of 
the  law  is  to  be  found  in  a  clause  of  the  Petitions  of  the 
Borons   in  ia58,"bul  no  answer  seems  to  have  been  given » s.  C. ; 
to  IheiT  complaints  until 


-    ,  - 1J85,  when  the  Statute   of  West-S*7. 

minsler  II    provided  in  its  first  scctitin.  known  as  Dt  TjonJs^^ 

f^^nJitiffrffi/ihut  I  hat,  if  a  conditional  lief  had  been  alienated.^ 

ilir  h.-ir  fniiltl^-  on  the  death  of  the  granlee.  tccovc 

frflm   tlic  person   to  whom  it  had  been  alienated; 

there  was  no  heir  alive,  the  original  grantor  or  his  heir  cou 

recover  it  from  the  holder  as  if  Issue  had  never  been  boAv 

The  effect  of  this  statute  was  to  create  not  only  a  limited  Retisini 
but  alio  an  inalienable  I'sUtc  ;  and  since  it  did  not  pretend  to  f^"^""! 
be  a  fee  simple  either  absolute  or  oonditinnal,  it  was  regarded 
as  a  new  species  of  estate  and  called  a  £ke-2iuJ,  i.e.  a^ep  pf 
estate,  taillr  ^  <:"t  °ff  fro™  the  fee  ample  arid  the  freedorn  of 
disposition  which  accomttanicd  it.  Thus,  whatever  happened 
during  the  lifctiine  of  tbc  holder  of  iIk,-  estate,  his  heirs  were 
bound  to  inberit;  no  disposal  of  it  cotUd  bar  their  claim,  for 


I  ■  \ 


'  Pollock, 
Lami 
Ami.  6S. 

Ni-w 
inclhocLs  ^ 

niielulioD. 


(t)  AppK. 
cation  of 


Die. 


ENUUSH  CONSTITUTIONAL  HISTORY 


ihc  estate  was  entailed  on  ihcm  nnd  they  were  the  tensnts  in 
uil.  '  Such  is  the  le^l  and  onl)-  correct  [Denning  of  the  term 
entail  which  nowtdays  is  conBtaiiCly  used  to  express  tile  tir 
more  complicated  schcDic  of  modem  SL-lllcmcnls.' ' 

But  from  the  very  first  this  effective  check  on  the  power  of 
alienation  met  with  considerable  resistance.  The  inriolability 
of  an  ontuil  rendered  titled  in&ecurc,  since  an  old  entail  might 
be  proved  and  no  time  coutd  liar  it  Moreover,  not  only  was 
the  king  unable  to  punish  treason  by  forfeiture  of  an  estate  in 
tail,  but  the  smaller  landowners,  as  they  became  impoverished 
in  the  Wars  of  tlic  Roses,  increasingly  felt  the  drawback  on 
the  power  of  free  disposition.  Thus  all  classes,  cxcqn  the 
great  landowners  in  whose 'pehalf  the  sutute  had  been  passcdi 
were  interested  in  obtaining  a  relaxation  of  the  practice.  The 
nobles,  however,  were  struqg  enough  to  keep  what  they  had 
won  i  and  only  indirectly  cpuld  the  wishes  of  their  tenants  or 
the  ingenuity  of  lawyers  break  through  the  hated  barrier. 

The  first  method  employed  for  this  purpose  was  the  appli- 
cation, within  netxsxaiy  limits,  to  estates  in  fee  tail  of  doctrines 
originally  devi.sed  for  the  use  Of  tenants  in  ft-e  sim[)!e.  By  the 
doctrine  of  H-'arrait/y,  which  in  the  case  of  personal  property 
or  chattels  dated  back  to  early  Teutonic  law,  a  purchaser  whose 
possession  was  disputed  would  'vouch  to  warranty'  the  vendor 
of  the  article,  so  that  the,  vendor  would  be  obliged  cither 
to  defend  his  title  or,  if  the  claimant  established  his  right,  to 
make  recompuise  to  the  purchaser  of  the  article  from  him. 
*  In  the  development  of  the  Englisli  law  of  land  the  doctrine 
of  warranty  was  apj^lied  mainly  to  the  obligation  on  the  part 
of  the  donor  of  land  and  his  heirs  to  defend  the  obligation  of 
the  donee  and  his  heirs'*  to  the  extent  of  giving,  if  necessary, 
to  the  representative  of  the  donee  lands  of  equal  value  to 
those  of  whicli  he  had  been  d^mved.  Now,  the  bolder  of  an 
estate  tail  ma  regarded  as  the  owner  of  the  freehold  withtn  ttie 
limit  of  hts  Hfeome ;  «  ne  went  lUrther  and  alienated  the  fee 
wpple,  wtucb  was  it^allyfaeyoiKl  ha  pawer;  jrei  Uie  limOgn^ 
^th  hiB  bmn  of  »urii)hi<|t|a  n<>i<  iiuKii  »n"'"'^''"""'^ 
while,  if  the  alienation  hiul  been  accompanied  by  a  warranty, 
those  very  persons  who  on  the  alienor's  death  would  make 
a  ctaim,  would  find  thcmaelves  bound  by  their  ancestor's  action 
to  defend  the  title  ol  (he  present  holder  or  to  compensate  him. 
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if  evicted,  wtlh  lands  of  equal  valiK'.     Thus  '  it  was  often  '  rollcek, 
pOMibIc  for  the  nclual  possessor  of  land  to  give  to  a  purchaser  ^^"^ 
■  JjCUcr  lillc  than  he  had  himself.' '  ' 

-^^his  same  doctiine  of  Warranly  was  again  brought  into  use  (') J^ 
in  a  more  elTmttiat  method  of'barrinK  an  eniail' which  was  ""*"*"■ 

established  in  the  lifieenth  century.     A  Tnend  of  the  tenant  in  ■ 

tail  would  claim  to  be  the  holder  of  the  fee  simple,  and  would  I 

hrin^  an  action  against  him  for  iu  iccoveTy.    Tlie  tenant  in  I 

tail  would  then  vouch  to  warranly  another  friend  who  im-  I 

peTK>nntcd  the  donor  or  heir  of  the  donor  of  the  estate  in  tail.  I 

After   some    further    forms,  which    need    not    be    specified,  I 

the  second  friend,  representing  the  original  donor,  would  dii-  I 

appear:  judf^emcnt  would  go  against  him  by  default,  and  t)ie  I 

lands  would  be  awarded  in  fee  simple  to  the  first  friend,  who  I 

would  convey  them  to  the  former  tenant  in  tail  as  an  estate  M 

in  fee  simplp.     This  elaborate  process  was  called  a  Cemintm  I 

Xecoven/Sid  its  applicability  to  estates  in  fee  tail  is  generally,  I 
thoughnot  without  quc^ition,-  agreed  to  liave  been  established  ■Pbllodl 

by  the  case  of  TaUarum  in  14;;,  whence  it  tasted  as  a  mere  '-""^  1 
matter  of  form  until  an  alteration  of  the  law  in  1S33.    Two  in>-  Sj'"rMa«M 

portani  points  remain-    The  only  claim  to  compensation  which  g 

the  disposttsscd  heirs  of  the  tenant  in  tail  might  have,  would  he  I 

against  the  second  friend  who  had  been  vouched  to  warranty,  I 

and  who  in  the  eyes  of  the  law  would  liave  to  provide  for  the  I 

heirs  lands  of  equal  value  with  those  of  which  they  had  been  I 

dispossessed.   Thtt  was  a  serious  liability ;  but  it  was  practically  I 

nuUiAcd  by  the  customary  selection  of  a  humble  official  of  ihe  I 

coun  to  play  the  port  required.    Meanwhile,  there  was  no  legal  I 

guarantee  that  the  first  friend,  who  by  decision  of  the  court  ■ 

was  tlte  holder  of  the  fee  simple,  would  fulfil  his  inrl  in  Ihc  I 

understanding  and  dis{)osc  of  tliotc  lands  at  the  will  of  the  J 

original  lerunt  in  tail.     But  by  the  end  of  the  fifteenth  century  fl 

the  dictates  of  honour  had  given  way  to  the  jurisdiction  of  the  I 

Chancellor;  and  the  elaborate  ingenuity  of  attorneys  gradually  1 

seemed  the  safe  working  of  Ihe  whole  procedure^  I 
A   third   method  of  'barring  an   cniAir  was  the  use  offj)  pinj 

a  process  known  as  a  /•'iif  of  Landt.    This  was  also  a  collu-  | 

sive  suit,  diflcring  from  a  Kccovcry  both  in  being  an  action  I 

not  pursued  to  judgement,  but  corop]3)n)ised  by  the  defendant  I 

abaridoning  his  claim,  and  in  its  less  complete  and  efTcctivi;  I 


ly  abolished,  togcttivr  with  that  of  RvcoverieG,  byl 
of  (833,  which  Allows  a  tenant  in  (ail,  by  the  sicnpl 
,  eiirolnicnt  of  a  deed  in  Chancery,  to  malcc  hiinscl| 
ebe  a  lenaiil  in  fet'  simple, 
alleinpt  to  make  an  estate  inviolable  had  thus  br 
before  the  ingenuity  of  the  lawyen,  and  it  wax  ncce 
r  great  landowners,  whether  sole  or  corporate,  lo  dell 
properly  front  Ic-giil  liabilities  by  discovering  some 
means  of  evading  the  Common  law.     From  the  timt 
'otnun  Conqunt  ontrards  cases  are  found  in  which  laf 
conveyed  to  l>e  held  in  lru:>t  for  m>me  particular  per 
iTposc.     The  nieihod  was  not  unknown  among  pri**! 

but  it  was  employed  chidly  to  secure  endowment 

particular  person,  whether  private  or  official,  or  soi 

ial  portion  of  the  work— such  as  library  or  infirraarj'— 

lOnasicrj-.'     It  was  popularised  by  the  Franciscatts  irtic 

ial  vow  of  jMirerty  precluded  them  from  accepting  endd 

its.     Hut  there  was  nothing  to  prvrenl  a  pious  donor  Tk 

ing  land  to  the  corporation  of  a  l>orough  who  should  he 

tlic  use  of  the  friars.     This  system  of  double  owncrsh 

now  freely  adopted  by  the  great  Undownns,  and  by  t 

lice  of  Pies,  as  it  wan  called,  an  estate  was  left  to  a  man  a| 

ein  for  the  use  of  sonic  one  dse  and  hb  heirs.    Such  a  i 

ion  could  of  course  be  made  to  lake  effect  either  in  a  idm 

ne  or  al^cr  his  death ;  and  by  this  loeana  tlie  power 

itiag  an  interest  >n.land  by  will,  which  had  died  out  at  IJ 

ue8t,waspractica]ly  recovered.   The  legal  owner,  who  alg 

gCQgni/ed  by  the  Common  law,  was  lechiiJc^lly  called  t 


usfs ;    and  the  t>cneiiciAI  owner,  wIic^iih^t^^ 
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donor  wiilioui  any  remedy  on  th*  pari  <>f  the  unfortiinate  rcaiui 
fjuc  use.  But  wilh  Ihi'  jQUSlb  of  the  cqiiiuhli;  lunvUnion  of 
the  ('hancfUor  came  the  ■•nfr;ipi-m.-i-'t  nf  th^  rlghi  nf  r^.L-ini  .jim 

use  by  legal  mons :    for,  as  an  tccleaiaslic,   the  Clianci-Dor 
would  especiBlly  concern  himself  with  anything  which  bound 
the  conscimce,  and,  as  a  chutchnian,  would  he  intereKicd  in 
all  evaxionii  uf  the  Aoi  of  Mortmain  ;  white  as  '  deposiUiry  of, 
ihe  nnflefincd  prerogative  of  the  Ctown '  he  would  be  petitioned' 
to  intcivcnc  against  any  individual  loo  powetfu)  to  be  louclied 
by  the  Common  law  or  in  cases  for  which  the  Common  bw 
provided  no  remedy.     Moreover,  the  CliaiicelloijicirdJ>^_wti 
of  St^jfrnrHa.  commanding  the  person  connilaimd  q{  if  iippr-J' 
before  him  'undrr  nenallv':  and  his  ijlerrrcs  ncrc  from  the 
first  enforced  by   'ait:>chmi-nl.'  i.e.  arreM  and   inipfi.'.orimi'ii 
f<;y  eont^n^nt  of  eniiri.     This  gave  the  ri^af^^^Pj^  a  bowtr.  nc 
possessed  by  the  common  law  courts,  of  enfofejng  conir 
and,  in  l!i«  exerciie  of  thai  power,  lit  u-ould  not  only  rettiain 
ihe  fcolTee  to  uses  from  dealing  wlili  the  land  as  he  liked 
to  the  detriment  of  oextui  que  use,  but  e\-en  bind  him  over  to 
carry  out  the  bwfn)  wishes  of  cestui  que  use  with  regard  to 
the  disposition,  by  sale  or  otiierwisc,  of  mat  beneftdal  inicrcst, 
whetlier  during  lifetime  or  in  accordance  with  the  will  of  cestfli . 
que  uv;. 

But  this  legal  enforcement  of  Uses  only  seT%<ed  to  stercotyi>e'K('>iiltsi>f^ 
many  unfortunate  evils  ;  nnd  h-giKlalion  was  necessary  to  check  tl>ei'  ">  I 
the  application  of  the  sj^tem  in  many  possible  directions.  For,  '"'"':'■'"''"'•  I 
until  the  restraint  imposed  by  an  Act  of  1391,  lands  could  (>eVj  [^j^.  u J 
held  by  an  individual  to  the  use  of  a  rtillglflUff  itiniiinniiin.^iiwl  V  t. 


tbe  ^ct  of  Mortmain  could  be  thus  evaded.     Agaij^a^cbtoir 

by  making  oyer  the  legal  ownership  of  his  laprl  ti>  anp)^yi-> 

who  should  hold  it  to  the  debtor^a  uie.  wry  cffisetimlly  con- 

tnved  to  evade  hi.<  cr^ditftrs,  until  an  ■■\ct  of  1176  reslrained  joKdw.  II 

uicij  coHusive  convevant^  with  intent  to  defraud.    'I'hc  practice  ^  *■■ 

was  equally  convenient  for  the  protection  of  a  disseisor,  i.e. 

a  wrongiul  possessor  of  land  ;  for  ht:  would  secure  his  tenure  b)' 

making  over  the  land  to  some  great  lord  whom  it  would  be 

diHkuIl  to  oust  and  who  would  consent  to  hold  it  to  the  use  of 

the  disseisor.     Tliis  too  was  met  l>y  an  Act  of  1377.     l-'inally.  i  Ric.  II. 

it   WIS  an  indi-ij^nsahle   weapon  whether  against  the  king '■5- 

to  avoid  fotfcittire  for  treason,  or  against  the  overlord  who 


isent  (rf  the  !«>««  (o  uses,  whik-  IM  UlllW 
lord  the  wii«Ulii|>  of  the  heir  of  cestui  que 
it  was  the  peat  S(fMUe  of  Usti  of  15^5  which 
converted  the  beneficial  into  iri«  legal  AVhei,  and 
former  accountable  to  his  lord  for  all  feudal  services 
the  further  effect  of  destioyinj;  the  power 
both  jKisdble  and  common  wiih  (he 
Uses— of  disposing  of  interest}  in  bnd  by  will.  Uul 
t  of  (he  Act  was  directly  the  reverse  of  its  purpose, 
irpretcrs  of  the  Common  lavr  held  that  the  Act  had 
for  only  one  tranKfcr  froro  the  legnl  to  the  benefictal 
10  tliat   no  account  could   be  taken  of  any  further 

I' An  use,'  said  the  judges  without  any  apparent  reason, 
be  engendered  of  an  use.'  Thu.i,  if  land  was  Left  Jo 
I  iisp  fff  If  lo  (he  use  of  C,  (he  Statuic-  was  held  to  be 
-in  the  securing  of  B\  interest  ;  Cs  claims  were  left 
re  to  the  jurisdiction  of  the  Chancellor,  and  the 
^n  vas  reitored  between  the  equitable  and  legal  eUalc 
\  had  been  a  main  object  of  the  Statute  to  extinguish, 
^ond  U\es  bctainc  lh<:  Tntsis  of  niodeni  law.  Again, 
iciion  placed  by  the  jiractical  exlinc(ion  of  Uses  on  the 
t  Wills,  was  so  unpopular  among  the  landowners  that 
[as  1540  its  restoration  within  lintits  was  found  neccs- 
Jhe  Statute  of  ^ViIU  allowed  a  tenant  in  fee  simple  lo 
by  will  of  all  land*  held  in  socage,  and  of  two-thirds 
pids  held  by  military  tenure. 
be  mitilaty  tenure  was  doomed.  The  services  du( 
L^ *••— " '-■ *  "    ~   ■— — -— 
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under  Jam«s  I,  knowit  as  the  Gre«i  Contract,  biled  l>«»usc 
(he-  king  rcfuM<l  to  suncndcr  n//  his  rights.  But  the  Long 
Pari  ill  mvni  abolished  Distraint  of  Knighthood;'  and  in  1645 
the  Commons  and  Lords  at  Westminster  voted  the  abolition 
of  the  Court  of  \Uard3  and  I  Jv^ries,  and  of  military  tenuiea  hj 
the  subslilutton  of  tenure  in  .tocagb'  Tliia  was  conArmetl 
tiy  the  Parliament  of  i(tS(y,  and  finally  by  the  I^ng  Parliament 
of  the  ReKtoraiion  in  1661.  Henceforth  under  the  Statute  of 
Wills  it  became  possible  to  dispose  by  will  of  all  lands  held 
in  fee  «implc,  which  could  now  be  held  otily  on  the  one 
tenure  of  socage 

Two  subjixtH  remain  for  consideration — the  Mortmain  VAin 
and  the  Modem  Siria  Settlement. 

Land  pMij^  ^o  a  reliyioint  hfintf  ygg  hi-ltl  cither  in  frank-. 
almoin  01,  more  eommonly,  in  few  simple  by  militnTy  iFmiTaT 
But  in  this  case  the  fact  that  the  holder  was  a  coq>oraiion  and 
therefore  never  died,  caused  loss  to  the  lofds  of  til  those  dues, 
which  came  from  ihc  i>'fn""--  ■''^'"''  fff  'telief.  Wardtbjp. 
MarriajBe,  Forfcimrc  ot  Escheat.  Such  land  was  said  to  faive 
(alien  in  inorttiA  manu,  <nncc  from  the  majority  of/legal 
claims  it  was  practically  void  or  dead.'  Thus  it  was  the 
interest  of  the  Htipcriot  lordK  to  restrain  Huch  ^i^nts  on  the 
part  of  their  piouK  or  d.nng  tenanis.  In  un«wer  to  the  Petitions 
of  the  Itarons'  the  Provi.iions  of  Wtstniinstcr  *  in  115*)  for- '  .5,  t".  jSj" 
bade  ecclwo'^ic*  to  enter  on  ibc  Und  of  any  one  nitbiiiu  the ^ 
leave  of  the  supitior  lord ;  but  this  clause  wati  omitterl  in  *  ^M.  404. 
the  sanctioning  Statute  of  Marlborough  in  t)67.  liut  the' 
va^c  and  ineffective  forty-third  Article  of  the  Charier  of 
1117,'^  which  had  been  construed  ai  prohibiting  all  i;ranis  of* 
land  to  rd^ous  houses,  wa^  ilefined  and  extended  by  the  third 
great  Act  in  Edward  I'h  land  IcKu'^tion  known  as  /V  Viris 
ftfiigiaat,  which  forl»du  sucli  grants  to  all  corporations,  lay  as 
wdl  as  ecclesiastical  ^  But  (be  class  whtdi  was  interested  in 
till]  evasion  of  the  Statute  was  too  large  and  poirerful  to 
ac<{uicsce  in  the  prohibition.  The  terms  of  (he  Statute  were 
Iteld  to  apply  only  to  acquisition  of  land  by  gill  or  ule,  and  nol 
lo  land  gained  by  process  of  law.  Thus  rcciwrse  was  bad  to 
the  medium  of  a  Kucovcr)-  by  which  the  ecclcsiatlics  collusively 
Hoed  the  occupying  tenant,  who  thereupon  made  default,  and 
the  land  was  adjudged  in  fee  simple  to  the  designing  monks* 
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BuE  the  Crown  and  Ihc  ovL-rlords  would  not  tamely  submit  to 
so  large  a  loss  of  ibcit  rights.  The  Statute  of  Westminster  11 
I>taced  in  the  handi>  of  a  jury  the  dclci  mi  nation  of  the  right  of 
thi*  clainiunts  to  the  land,  and,  in  case  of  its  diiallow^ince,  gave 
the  land  in  forfeiture  to  (he  overlord.  The  eculenostics  returned 
to  the  charge  armed  with  the  muibod  of  Uses,  until  the>'  were 
effccluaJly  and  finally  restrained  by  the  Act  of  1391.  Hencc- 
foTtti  tliere  were  only  two  niethod.t  of  getting  over  the  re«tric- 
lion — by  licence  from  the  Crown  or  the  mesne  lords,  if  any, 
until  an  Act  of  1695-6  removed  the  necessity  for  the  consent 
of  the  latter ;  or  through  exemptions  made  by  statute  in  bvour 
of  particular  corpoialions  or  classes  of  corporations,  luch  as 
the  Univi-rsities  and  Colleges  of  Oxford  and  Cambridge,  hton 
and  Winchester,  or  limited  Com|winic».'  Bui  Mortmain  has 
long  ceased  to  l)e  a  danger  to  the  Constitution  and  the  cITccts 
uf  the  more  recent  Acts  (5 1  and  53  Vict  c.  4s,  s.  2  as  amended 
ti)-  54  and  55  Vict  c.  73,  s.  5)  must  be  sought  in  the  domain 
of  technical  law. 

It  is  only  possible  to  indicate  the  chief  points  connected 
Willi  the  growth  of  the  complicated  and  technical  process 
luiown  as  a  Sfru/  or  J-amHy  Sefflfment,  We  have  noticed  the 
desperate  effort  made  by  the  smaller  landowners  after  the 
]iassiilg  of  He  Doni.i  to  break  thtougli  the  eniiiil  which  was 
then  engrafted  on  the  law,  and  how  from  the  fiflecnih  ccnturjf 
ihey  Were  able  to  do  so  by  the  use  of  a  Recovery,  and  from  the 
sixtccnib  century  by  a  Fine,  until  both  methods  were  extin- 
guished in  1833.  But  although  it  was  quite  impossible  to 
prevent  a  tenant  in  tail  from  exchanging  his  holding  for  an 
estate  in  fee  simple,  something  could  be  done  on  thi;  part  of 
Ihc  great  landowners  to  keep  their  estates  from  alienation ; 
and  here  they  found  ibc  lawyers  able  and  willing  to  help  them. 
The  perfection  of  the  form  of  Strict  Settlement  is  generally 
attributed  to  the  legiil  ingenuity  of  Sir  Orlando  Bridgmaii, 
Lord  Keeper  in  succession  to  Clarendon;  but  for  some  time 
previously  il  had  been  in  preparation. 
^  After  the  ti'"'""-  "■■  HiU'l^  the^rant  of  an  estate  for  life  to 
\\<  minhi  be  fullu»c<i  by  the  grant  of  an  estate  tail  to  his  son  a. 
A  ff*.^mCitiM\A\ie  ih^  ■  i^nr.nt ;..  in.i  jn  »-mT.ipt]er' who  on 
fnmfpgnfayftffwilt^,  Yfj^h  ih,- ... .■-.-■.>  >.f  A'.  Ipiu  (inly  on  \\aX 
CQQllitiQn,  I  in  11  If  rlin  1  ninil I  r.hTnm  ^^  ^r^  simple  of  which  he 
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could  tiUposc  as  he  pleased.  But  in  process  of  time  there 
OToec  a  gmauaiiy  recognized  distinction  between  a  wj/erf  and 
a  mitinffHl  remainder.  By  Ibc  former,  'an  «Iatc  of  future 
enjoj'inent '  was  conferred  in  a  pre-detennined  order  on  nirlain 
)>er.ions  already  in  existence ;  whereas  the  hxwr  ptovidcd  for 
the  descent  of  the  land  to  a  life  as  yet  unborn.  In  accord- 
ance with  thb  distinction  it  was  settled  that  the  final  tenancy 
in  tail  could  be  conferred  on  the  unbom  child  of  an  as  yet 
ttnmarried  though  living  tenant  for  life,  and  in  order  to 
prevent  the  indefinite  inalienability  of  the-  estate,  about  the 
middle  of  the  eighteenth  cenlury  it  came  to  be  ultimately 
recognized  by  the  ap[>ticalion  of  the  '  rule  against  perpetuities,' 
that  the  fiiithcst  limit  of  time  for  which  an  estate  can  at  any 
one  moment  he  tied  up  and  rendered  inalien;ibU-,  is  the  atiain- 
men\  of  the  lei^al  majority  by  the  first  tenant  in  tail  mentioned 
in  the  selltemcnt,  at  which  ]}eiiod  the  tenant  in  tail  can  excrcitc 
his  discretion  of  keeping  or  breaking  (he  entail.*  But  in  order 
that  the  estate  may  be  handed  down  through  generations,  as 
far  as  |>ossiI>lc  inviolate,  it  became  customary  for  the  son  (the 
unborn  tenant  in  tail)  on  his  comin^f  of  age,  in  consideration 
perhaps  of  a  substantial  allowance  from  his  father,  to  break 
the  entail  and,  in  conjunction  wiiii  the  father,  who  after  1S33 
was  known  as  the  Protector  of  the  settlement,  lo  make  a  re- 
settlement of  the  estate  upon  his  as  yet  unbom  son  or  sons  in 
aaocession.  Tlius  the  son  in  his  turn  becomes  a  mere  tenant 
for  life  of  his  estate,  and  no  alienation  of  the  property  can  be 
made  tmlil  bis  own  as  yet  unbom  son  conies  oJage. 


■  Pullook, 
Lmsi, 
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TKB   KXKCUTIVH 

TAe  Crown  and  the  C^ntiuil. 


g  8.  In  the  Bit  of  govcmnienl,  as  in  any  other  practicAl 
work,  progress  may  be  traced  in  an  increaiting  subdivUioh  of 
functions,  and  it  is  as  a  provision  for  belter  ndministratton,  and 
not  as  a  security  to  civil  liberty,  (hat  in  process  of  lime  the 
work  of  governntcni  becomes  more  spcciatiied.  These  functions 
Tall  roughly  but  naturally  into  three.  ( i )  In  a  hif^hly  advanced 
state  the  duly  of  making  tlic  law  bclongi  to  the  whole  body 
politic,  and  in  jny  case  ihc  Uw-maker.  the  holder  of  th« 
ie^tiatitK  power,  is  the  real  sovereign  of  the  country.  (3)  All 
modern  constitutions  rccagnizc  that  the  interpreters  of  the  law, 
thejttJin'a/  bench,  should  be  separate  from  those  who  make  it ; 
otherwise  there  is  no  security  against  arbitrary  stretches  of 
authority  under  a  legal  guise.  (3)  Even  more  necessary  is 
the  division  between  the  fxttulhx,  or  ad miniKt rating  body,  and 
the  judges ;  otherwise  the  same  persons  would  be  the  doers  of 
possibly  illegal  acts  and  the  judges  of  tlie  legality  of  them 
when  done.  The  student  of  con.stitutional  history  lias  to  learn 
the  late  reccj^nttion  of  even  these  broad  and  obvifiuit  distinc- 
tions. For  convenience  sake,  however,  the  question  will  be 
treated  from  the  modern  standpoint,  and  this  threefold  divTsion 
vrill  be  taken  for  granted.  But  inasmuch  as  the  most  prominent 
power  in  an  early  stage  of  organisation  ii  the  executive,  which 
both  issues  isolated  ordinances  and  then  applies  them,  his- 

Chap.  ii.  toiical  accuracy  demands  that  it  should  be  noticed  first.  The 
formation  of  a  dcBnitc  legislature  which  draws  up  scientific 

Chnp.  va.t.  and  permanent  laws,  ts  a  much  later  process.  With  its  growth 
(he  executive  loses  much  of  its  early  initiatory  authority,  and 
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tends  more  and  mure  to  become  a  mere  agent  oi  the  .sovereign 
)»wer.  Laws  cannot  lie  inierprctcd  until  they  Iwwe  been  made ; 
ao  that  lofcical  iiec<.^niiy,  as  well  as  historical  accuracy,  dictates 
ibe  tresKment  of  the  judiciary  last  in  order  of  the  (hrce.  Hut  Clup.  vU 
the  executive  does  not  surrender  its  exclusive  power  of  initia- 
tion without  a  severe  struggle;  and  the  longest  and  most 
interesting  chapter  in  the  history  of  the  English  Constitution 
tells  of  the  rivalry  bctwi-cn  a  sroall  and  highly  ccnlraliMd  Chnp.  tI.| 
cxcculi\-c  on  the  one  side,  and  on  the  other  a  large  and 
iiivencbrale  but  representative  legislature. 

The  executive  in  England  is  formed  of  an  hereditary  monarch, 
holding  the  croirn  under  certain  religious  restii<:tions,  and  a 
council  which,  though  always  nominally  composed  of  ministers 
of  the  Crown,  has  actually  undergone  considerable  change, 
liach  of  these  must  be  separately  considered. 

S  9.  The  historical  position  of  the  Crowk  in  the  Bt^lish 
Coituitution  will  be  realised  beM  from  a  description,  first,  of 
the  ti//e  by  which  at  various  periods  it  has  been  held,  and 
next,  of  that  theoretical  basis  of  the  kingly  power  known  as 
the  roy^l prtrogative. 

Before  the  migration  of  the  Englbh  folk  to  Britain,  the  Title  to  1 
general  system  of  government  as  described  by  I'aciius  was  ^"^'*"- 
that  of  a  national  assembly  of  all  fully  qualified,  freemen,  for 
whose  final  decision  the  items  of  business  had  been  pTcpan-d 
hy  a  small  comniiltcc  composed  of  the  elected  nia^jiii rates." '  Ctt- 
A  few  of  the  tribes  had  adopted  royally ;  but  in  surh  lases  the  ""'"'''', 
kings  were  elected  from  among  the  nobles  and  occupied  an  J',\'^\^, 
honorary  |K>siiion  as  impersonating  (he  unity  of  the  tribe ;  lion. 
though  even  at  this  early  stage  a  strong  ruler  could  make  his 
position  much  more  real,  especially  by  the  advancement  of  hiit 
favourites  to  high  office.^     The  particular  circumstances  of  the  »  /^y,  c.  i 
eonquest  of  Britain,  especially  the  continuous  warfare,  forced 
all  the  tribes  under  kingly  rule.     '  War  bc^t  the  king ' ;  the 
successful  chief  asnired  for  himself  a  permanent  position.     But 
this  position  was  ivol  as  yet  foitilicd  by  theories  of  sovereignty. 
■|"he  English  king  was  a  powerful  chief  asserting  ever-increasing 
clftinu  over  his  subjects  and  adorned  with  the  insignia  of ' 
royalty  — tlic  throne,  (he  crown,  the  sceptre,  standard  aiMl 
lance.*     But  both  in  theory  and  in  practice  was  the  morarchy  •  s.  c.  IL 
thttive,  and  although  b>'  gcniile  rule  the  choice  of  the  Witan  B  39-61. 
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was  restricted  to  tlie  membent  (jf  nne  familjr,  the  most  cod 
pelcnt  individual  wf  thai  family  would  be  chosen;  while  the 
elective  Hieor^-  was  further  kept  alive  by  the  occasional  use 
of  the  power  of  deposition.  Nor,  despite  the  very  dianged 
position  of  the  Nonnan  conciucfors,  did  the  elective  theory 
at  onct-  disappear.  William,  claiming  to  succeed  Eadward 
the  Confessor  as  his  lawful  heir,  submitted  himself  to  the 
election  of  the  Wjtan,  and  the  continued  existence  of  the  theory 
was  ensured  alike  by  the  jicrsonal  character  of  kingship  which 
made  all  the  early  rulers  kings  of  the  English  people  and  not  of 
the  land  ;  by  the  ceremony  of  coronation,  involving  as  it  did  a 
recommendation  to  and  election  by  the  i>coplc  and  by  the 
circumstances  under  which  each  of  the  three  later  Norman 
Icings  succeeded  to  the  ihronc:  for  both  William  II  and 
Henry  t  had  to  make  good  their  title  against  ihcic-  elder 
brother  kobct%  and  Stephen  by  such  means  cut  out  the 
dynastJoJly  wiperior  claim  of  Maiilda.  la  proof  of  the  elective 
TiUt,  each  01  itic  Norman  kings  on  his  accession  issued  a 
charter  of  promised  reforms  in  return  for  his  election.' 

But  this  theory-  of  election,  modified  as  it  wns  by  the 
hereditary  claims  of  one  family,  was  gradually  superseded  by 
the  idea  of  fiurt  hertdilarv  ri^^l.  So  long  ks  it  lay  with  the 
Witan  or  Great  Council  tu  maVe  tlie  actual  choice,  the  cere- 
mony of  election  and  the  resulting  coronation  were  essential  to 
the  exercise  of  royal  authority,  and  between  Ihc  death  of  the 
previous  monarch  and  the  election  of  his  successor  there  was 
an  actual  intcnegnum  during  which  it  <va»  no  (wc's  business 
to  mainuin  peace  and  order  in  the  country.  Hut  the  feudal 
theories  which  were  worked  out  after  the  Norman  Conquest 
did  much  to  mitigate  the  evils  of  this  elective  system,  For 
the  election  by  the  Wiun  was  sub.'itituted  the  homage  of  the 
vassals ;  while  '  Ihc  feudal  land  law  assimilated  the  descent  of 
the  Crown  to  Ihc  descent  of  an  estate  in  fee  siniple.' '  Thus 
for  a  personal  basis  was  substituted  a  lemtorial  basis,  and  the 
king  and  representative  of  the  |)eop!c  became  the  king  and 
o»-ner  of  the  land.  iVwoihcr  influence  was  at  work  in  the  same 
direction.  Hereditarj-  right  soon  tended  to  include  an  inie- 
fiasiMe  (lain*.  The  lawful  successor  could  in  no  case  be 
deprived  of  his  right,  for  such  right  was  of  divine  origin.  The 
old  divinity  of  descent  claimed  bj-  the  heathen  Saxons  for 
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theii  kings,  hud  now  given  way  to  divinity  of  offict; :  tot  the 
Giur^:h  d<»ircd  to  cnfoicc  on  the  holder  of  the  thrown  the 
sense  of  rcsporsibitiiy ;  wiiile  the  lawyers  of  the  twelfth  century, 
incited  by  the  increased  influvnce  of  (he  Konian  law,  xought ,  . 
to  strengthen  the  authoiity  of  the  law  by  exalting  that  of  the  >  jj^' 
theoretical  lawgivei.' 

It  uiu  in  accordance  with  tliis  hereditary  view  of  kingship  lu  isiuli- 
that   Kichard   I   and   John. omitted   the  issue  of  coronation  ^*''"'jS>' 
charters.    Joiin_inor cover,  was  the  first  to  di'S<;rihe  ^iingelf  Y  (  / 
on  the  Great  Seal  ta  Rex  Aogliae.     Henry  III,  though  a 
mere  child  ascending  the  throne  at  a  eriiiod   moment,  was 
accepted  without  demur;'  while  Edward  I  was  procUimed  in  '.<;,  c.', 
his  abwince  and  rvijined  for  nearly  two  years  before  bts  corona-  9  '7°- 
tion.     This  was   (he   first  constitutional   recognition  of  the 
altered  character  of  kingship.'     After  his  reign  the  proofs  arc '  /M. 
abundant,    'rhus*  l-:dwarH   [I  dati:d  his  rciun  from  ihp  ilay  S  I79. 
after  his  f'Uht''''  '^'"■■^'|  and  a  new  coronation  oath  was  framed 
to  express  the  chimged  position  of  the  Crown;*  Edward  III  ' /iitt. 
proclaimed  the  peace  before  his  coronation.       Richard    il's  *  **?■ 
rdgn  supplies  two  mmt  rcmailcable  proofs.     Me  was  accepted, 
although  a  minor  and  despite  the  existence  of  several  uncles 
who  had  taken  a  prominent  part  in  public  alfairs.    This  cir- 
cumstance Seems  to  have  duly  impressed  itself  upon  him,  for 
on  his  dejwsitioti  he  refused  to  renounce  the  spiritual  honour 
of  the  royal  churactei  imposed  on  him  by  his  coronation  and 
his  unctton : 

'  Not  all  Ihe  nMMr  in  ihi;  toui^li  ruiJc  tea 
Cm  wmIi  ilia  Lalm  oli  Tiuni  ui  anoiDlcil  Kiof;.'*— 

From  the  succet^ltn^  century  come  i»fO  striking  cases  of  the 
influence  of  arguments  based  on  hcrcdiiar)- cbims.  Henry  IV, 
l>eyond  and  above  his  election  and  the  homage  of  the  loyal 
vassals,  went  out  of  his  way  to  revive  an  old  tradition  in  favour 
of  Ihe  superior  claim  of  Edmund  Croudiback,  the  brother  of 
Edward  1  and  the  ancestor  of  the  Lancastrian  line.  Itut, 
although  his  claim  deceived  no  one,  the  tendency  to  which  it 
bore  witness  was  more  completely  exemplified  when  Richard, 
Duke  of  York,  and  his  son  Edward  IV  triumphed  over  the 
Lancastrians.  In  theory  their  claim  was  based  merely  on 
hereditary  right,  and  such  a  claim  was  held  to  be  sufKrioT  to  •  5.  c./T 
decttOD,  to  oaths  of  fealiy  and  to  the  ceremony  of  coronation.*  g  asS. 


*  Shake- 
tpetre, 
Kw*.  II., 
Aci  ill.  • 
Sc.  a. 


16 


ENGLISH  OOKSTITUTtONAL  HISTORV 


(3)  Aei  of 


'  Slubb», 
Ijulmrtt 
»iA(,. 

diOfWlt 

Hiitvry, 
MS- 

*  Antion, 
ii.  61. 

JSHdi. 
38  Hen. 

vni.c?. 


VIII.  CI. 


But  this  apparently  comiiletc  triumph  of  the  hereditary 
principle  was  ahnost  immetliatcly  followed  by  the  reoivd  in 
a  ilixhlly  ehanged  fervi  0/  the  aid  fritKt/ile  ef  titction.  Henry 
VII  claimed  the  Crown  by  hereditary  ri^hl,'  but  his  legal 
title  wa5  derived  from  nn  Act  of  I'ailiament  which  settled  the 
Crown  on  himself  and  the  heirs  of  his  body.  Indeed,  it  has 
been  justly  said  that '  from  this  time  forth  our  history  illustrates 
the  conflict  between  two  views  of  )[ingship  .  .  .  title  by  de%ccnt 
and  title  by  ehoioe  of  Parliament,'  which  '  came  to  exprot  two 
different  views  of  kingnhip.' *  Under  the  Tudoni  the  latter 
title  was  frequenlly  iiMcrtcd.  Thus,  the  Act  of  Royal  Succes- 
sion settled  the  Crown  on  the  issue  of  Anne  Bolcyn  ;  a  later 
Act  not  only  settled  the  succession  on  the  children  of  Jane 
Seymour,  to  the  exclusion  of  lliose  of  {Catherine  of  Aragon  or 
of  Anne  Bole)'n,  but  even,  In  the  event  of  the  king  surviving 
his  own  issue,  conferred  on  him  the  power,  cither  by  lettfTS 
patent  or  by  will,  of  naming  whomsoever  he  wished  as  his 
KucceMor ;  and  another  Act  reinstated  tlie  children  of  Katherine 
and  Anne,  while  still  leaving  10  the  king,  in  the  last  resort,  the 
power  of  nominuting  his  successor.  Under  Elixabeth,  Again, 
the  power  of  Parliament  as  against  the  claims  of  Mary  Queen 
13 Kill.  C.I.  of  Scots  was  most  strenuously  affirmed.  An  Act  of  1571  de- 
clared it  tieaiiorublc  to  maintain  that  the  law  and  statutes  did 
not  limit  the  succession  to  the  throne,  or  tliat  any  parricubr 
person  except  the  issue  of  the  queen  mts  lawful  heir,  before 
the  same  should  be  so  established  and  affirmed  by  Act  of 
:hcrD, yParliament.*  Thus  Parliament  did  not  now  claim  to  assert  its 
'59-  /  elective  ]>owcr  on  the  death  of  each  sovcreij;n,  but  only  in  the 
event  of  a  break  in  the  royal  line.  But  under  the  Stuarts 
circumstanoes  forced  forward  the  alternative-  view  of  hereditary 
tight.  The  complete  severance  of  the  feudal  bond  required 
something  which  should  fill  its  place.  The  studies  of  the 
Renaiviance  caused  a  revival  of  the  patriarchal  theories  of 
monarchy  ;  white,  in  the  decadence  of  the  Empire,  the  powers 
once  attributed  to  the  temporal  head  of  Christendom  were 
now  claimed  for  the  kings  of  the  respective  nations.  'I'hus  the 
mediaeval  theory  of  divine  right,  with  its  twofold  assertion  thiit 
kings  derived  their  authority  from  God  and  that  such  authority 
was  absolute,  once  more  came  10  the  front ;  and  the  special 
circuiDStances  under  which  the  Stuarts  obtained  the  throne, 
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added  a  new  and  more  dangerous  icnet  in  tlie  insistence  on 
the  Kcrcditar>-  character  of  monarchy.  For,  Henry  VIII  bad 
used  the  power  conferred  on  him  by  I'ailiament  to  exclude  the 
Scotch  line  from  ihc  throne.  Ycl  despite  this  it  was  the  icptc- 
senlalive  of  ihal  line  nho  was  now  in  possession,  and  ibcrc 
could  be  no  more  posiltve  proof  of  the  futility  of  attempting 
by  human  endeavour  lo  defeat  the  will  of  God.  The  Church 
was  willing  lo  go  even  further  nnd,  in  opposition  to  the  Juuit 
doctrine  of  the  {upal  right  of  deposition.  In  maintain  the  ab»0- 
luie  sinfulnc!is  of  roisUiiKv  to  the  monarchy.  But  James 
condemned  the  canons  of  itio6  in  which  Ibis  was  »serted, 
pointing  out  thai,  in  that  case,  if  s  foreign  ruler  seised  the 
throne  the  people  would  have  no  right  to  overthrow  bim.' 

The  two  rival  theories  finally  joined  issue  in  the  case  of 
Jamei  II  ;  and  on  bis  flight  from  the  kingdom  it  was  a&&cncd, 
in  the  Declaration  nf  Rights,  that  be  had  abdicated  and  that 
thereby  ihc  throne  becarae  vacanL  The  Coni-ention  then 
procc«lcd  to  offer  the  throne  jointly  to  William  and  Mary. 
By  the  Bill  of  Kights  the  succession  was  limited  lo  tlic  heirs 
of  Mary,  then  to  Anne  her  sister  and  her  hciri,  and  tlien 
to  those  of  William  by  another  wife."  In  1700  tlie  Act  of 
Settlement  added,  after  Ihc  lines  enumerated  in  1689,  the  per- 
son and  descendants  of  Sophia,  Electrcss  of  Hanover;*  and  it 
is  under  this  Tinul  settlement  that  the  Crown  is  at  present  held. 
But  it  is  imporLinl  to  notice  with  Hallam*  that  the  great 
work  of  Ihc  Revolution  of  16SS  was  that  it  brohe  the  line  of 
Kurcesuon.  'The  changes  which  then  took  place  were  dtlter 
declarations  of  principle  or  changes  of  piacllce,  and  of  actual 
legal  timiution  there  was  but  little.  Parliament  had  settled 
the  succession  to  the  Crown  before,  and  it  settled  the  411c- 
UBsion  again,'  and  yei  it  will  be  found  that  '  the  conception 
of  a  foyi  prerogative  superior  lo  all  the  rules  of  l^w  had 
sturivcd  the  catastrophe  of  the  Rebellion.'  *  We  are  thus  led 
naturally  lo  our  second  illustration  of  the  historical  position 
of  the  Crown— the  historjr  of  the  development  of  the  royal 
prerogative. 

H  10.  It  bos  been  shown  that  the  nunurchy  was  in  itt  oryn 
''  i-nudvc  of  the  peopje.    So  long  as  this  aspect  was 

l<r    II   kint,  Utcre  couia  be  no  question  of  special  rights  or 
powers  on  llic  part  of  ibe  monarch.     As  the  head  of  a  feudal 
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roeiety  his  potition  ^as  limited  and  defined  in  theory  by 
action  of  a  feudal  coupqil  of  hii  tenanis-in-ctnel.  nma  T 
not  until  all  trace  oflhc  old  icprescnlative  charncicr  of  the  Crown 
had  been  wiped  oul  by  the  feudal  ihcor)-  of  the  V'wg's  proprie- 
tary ri){ht  Ihal  any  deGnition  of  the  royal  prerogalirc  became 
jiosnible.  The  royal  power  now  came  to  be  regarded  as  inherent, 
and  this  view  grew  side  by  side  with  the  hereditar}-,  as  opposed 
to  the  elective,  rig;ht  to  the  title.  Already,  since  the  days  o( 
Henry  II,  the  clergy  and  the  lawyers  had  been  at  work.  The 
former  made  use  of  the  Scriptures  to  enforce  on  the  king  the 
sense  of  responsibility ;  and  on  the  ixoplc  the  religious  duty  of 
obedience,  of  which  they  were  the  first  to  feel  the  eniharrassiiig 
effects.  Meanwhile  the  lawyers,  with  the  aid  of  the  revived 
Civil  Iav  of  Koine,  built  up  the  systems  of  allegiiince,  fealty 
and  homage.  Thus  Glaiurill  applied  to  Henry  II  the  maxijn 
of  Justiitin;i  that  ijie  pleasure  of  tlie  kin^  has  thg__forcc  of  faw ; 
while  the  .mthor  of  the  Kalogus  deScmccario '  a.wcris  thnl  the 
king's  deeds  arc  not  to  be  judpr.-l  ^v~mcn^  This  was  notliing 
tiUe' than  the  assertion  of  absi'li^  [mivcr.  No  wonder,  then, 
that  when,  with  ihc  growth  of  Parliament,  national  dt^niandt 
are  formulated  and  rights  made  good,  it  seemi  as  if  "royalty 
becomes  in  theory  more  absolute  as  in  practice  it  is  limited 
more  and  more  by  iho  rmlional  will.'*  The  result  was  that  the 
theory  of  th<!  prerogative,  as  it  emerged,  exjirciscd  not  only  that 
the  king  might  do  anythinR  e]ice]>t  wh»t  ho  had  c^ccially 
promise^  not  to  do,  but  even  that  he  might  repudiate  an; 
obligation  which  he  thought  to  stand  in  the  w^iy  of  or  to  tell' 
against  his  sovereign  right.  Thus  the  prerogative  was  a  kind 
of  inexhaustible  reservoir  on  which  the  king  could  draw  at 
need,  and  of  which,  at  the  best,  portions  alone  could  be  cut  oflf 
by  separate  and  o(t-rcpeated  acts  of  the  people.  All  i>owcr 
was  inherent  in  the  king ;  e\-crything  emanated  from  htm  ;  he 
was  t)ve  supreme  landowner,  the  source  of  justice;  in  himself 
individually  was  summed  up  the  State.  The  painfully-won 
rights  of  the  people  seemed  scarcely  to  touch  the  exetdse  of 
the  royal  power ;  for,  be)ond  these  definite  claims  made  from 
time  to  lime  by  Parliament,  there  extended  the  region 
undefined  prerogative. 

It  wms  in  accordance  with  this  thex)rj-  that  the  judges;  of  the 
ihTsioiri*.  Sttiwt  kings  dcfinwi  the  ptcrogatiK  as  twofold.     It  contained 
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the  king's  ordinary  power,  which  he  exercised  in  iiccordimce  with 

the  will  of  FjtTliamcnl ;  and  his  exlraordiniuy  povter,  which  wu 

for  the  good  of  ihe  State  aJid  could  not  be  diminished'     In  this  '  Cf.  Pro- 

riew  ihe  ordinary  power  was  that  which  the  king  had  pracli-"''"'^''] 

call)'  stirrcndervd,  and  the  exercise  of  which,  xo  ^r  ax  ih«  king 

was  concerned,  was  subject  to  custom  and  (»  statute.     As  far 

as  it  was  regulated  by  statute,  the  king  could  not   lawfullj* 

act  without  ihc  concurrence  of  Farhnmcni,  and  such  powers 

leally  ceased  to  form  pari  of  the  royal  prctogati* t.     Moreover, 

custom  hitd  rt-ndered  the  consent  of  his  Council  necessar)'  to  the 

king's  action  in  certain  cases.    Thb  m^ht  or  might  not  be  a  real 

tiiniting  power :  it  was  so  under  the  early  I^ncastrians,  while 

Ihc  Tudors  and  Sluarts  exercised  their  prerogative  through  the 

CouiiciL     Again,  Ihc  Law  Courts  might  have  formed  a  limit  to 

the  royal  authority ;  but  the  use  of  ro)-a]  writs,  the  royal  power 

of  pardon  and  the  entire  dependence  of  the  judges  on  the  Crown 

i»iiumi7.ed  the  force  of  such  a  check.*    There  were,  Kesidcs, "  Amtin, 

other  attributes  and  rights  of  the  Crown  which  it  vliaied  with  "'  '9- 

no  body  in  the  kinf;doni.     Sudi  u-ere  those  rights  drawn  from 

the  position  of  the  kinj;  as  feudal  lord,  and  carrying  with  them 

not  only  powers  incidental  to  the  ownership  of  an  estate,  but 

also  the  conception  of   treason  and   allegiance   as  mattere 

personal  to  the  sovereign.*    Such  abo  wcte  certain  attributes, '  s,  c.  H,  < 

the  result  of  legal  theory,  which  for  convenience  sake  estab-  *  ^'' 

lishcd  the  impon.-int  maxims  that  the  king  never  dies,  and 

that  the  king  can  do  no  wrong.*  ■  Anion, 

With  certain  additions,  then,  the  royal  prerogative  may  be  j.l^<j         . 
defined  as  the  Jitcrttionary  fottfer  of  t/u  Cratenfi     So  long  as  q^^^  ^f    ^ 
this  was  exercbed  on  the  whole  in  the  interests  of  the  people,  Entglaad, 
even  when  as  against  individuals  it  was  subject    to  no  legal  ''' 
check,  there  was  little  complaint.     But  in  the  hands  of  the '*•"""•' 
Stuarts  the  definition  of  the  prerogative  went  alongside  of  the  u  '        J 
ctoimofherediiaryandindel'e.-usibleright.    Thus  the  Hcvolution  uj.   ' 
uf  1688  malcrially  affected  the  position  of  the  Crown  in  both  RfTcctaf 
ihete  ]>oinl!!.     Tin-  struggle  between  Crown  and  Paitiament  for  'ht  Kewlti 
the  right  to  jay  the  final  word,  ended  in  the  complete  victory  of  |j|™  vv^y 
Parliament.     But  we  have  seen  that  the  legal  ch.ingcs  which 
resulted  were  very  slight.     In  theory,  the  Crown  kept  all  ihe 
prerogatives  which  had  descended  to  it  from  times  paiL     It 
ivas  still  the  fountain  of  Justice  am]  of  honour  \  the  ministers 


In  lie  timplnjred  In  <ltrMi  ntTpmli 
■1  wiiihci  of  the  Crown.     'I'lic  Bill  of  Ki|{lit* 
niatntcnnDix-  of  tlui  kUndinK  amy  which  iho  lac^r 
inherited  Trofn  Oomwcll,  and  lh<r  obMrvancc  of  tt! 
Ibition  wBM  Kcurcd  by  Iho  cuitom  of  Itnilting  |Im>  pailia 
nt  frtr  the  crtnir  to  «  Ninglv  j'oir ;  m>  that,  nt  any  ri 
I  nutlntaunn  of  an  urniy,  annual  MiiKioni  became  Oi 
He  liui  of  ihi'  kfn^i'ii  diiiic^nnn  iirnroKativct  wnii  oli' 
^1  of  Settlement  uxtk  fn>in  tlic  Cruwn  tlic  p<iwcr  of  < 
:  the  JtMlgc*  at  iilcuiirc,'  and  when  iho  gndual  uro' 
iy  Kovvmmcnt  Itid  identiRed  the  tcmnii  of  the  C 
noinineai  of  t)i«  pcofdc 
^  Whil*.-,  then,  in  theory  tltr  prcr<>f[aiive*  uf  itic  Trown  n 
DMl  intact,  the  diDckii  uiton  ihom  have  hccjnnc  real, 
jndl  I*  now  the  CatMnct  or  rcfirttcntatiw  uf  the  mfl 
I'afliamcnt :  tbii  l^w  Couru  are  not  •menable  to  m(] 
[ttcrfL-rvm^c ;  the  Judifei  need   no  longer  (bar  dJimM 
ri«io«M  adrenu  to  the  pcnonul  wiihn  (tf  tlw:  Crown. 
bt  iIk)  penwinal  influence  of  the  rrf/«n  need  not  Im  l| 
|t4.-d.     T)w  nionarrh  »  pemancni  whik>  the  mbiiMcn  chi 
|c  »  conRutted  and  Ruppliod  with  full  information  on  i 
jjk.      In  the  counte  of  a  lenctliy  rcign  h'u  e>pcricn( 
|iund  to  be  i>f  fotifirlcrabic  valiir  and  wciKlit.     Thtia,  allh 
royal  |>r<-r<))(ulivc«  lave  In  Ixt  rxcfctKtd  in  ocoordincc 
or  an  i.-<|iull]r  brtidinK  nii-ioni,  a  deref  townigfi  mmt, 
I  cvil-dii|M(cd  tafttcign  tmghl,  wield  an  inAuence  the  ^ 
IwhirJt  it  »  diffirall  to  cakuble." 
1 1.  Ever  RiiKe  Oir  firm  ertaUiihaMnt  of  (ht  priBcid 
""       tnoiurchy  it  hu  been  Uw  acceptMt  ItgiU  ouxini 
kuuF  tkewef  dlca ' :  in 
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wearer  <>f  the  crown  which  is  inseparable  from  hereditary 
moDatch)'.  Tlie  imji|>acity  may  also  be  ptrmawnt,  such  as 
would  be  caused  by  severe  itlnesi  or  insanity  on  the  part  of 
Uie  monarch.  Of  all  these  our  history  affords  numerous 
instances ;  but  the  point  of  constitutional  Importance  in  each 
case  is  the  particular  provision  which  wa^  made  for  the  dis- 
charge of  the  royal  functions. 

AfiJtHafr^m  tht  kingdom '  was  fairly  frequent  when,  as  under  Knr  lem- 
the  Norman  and  early  AnHi^\*in  sovereiftns,  (he  Knglish  king  ^^^ '''"  j 
was  also  the  ruler  of  a  great  continental  empire.    Accordingly, ,  ^^ 
the  Nonmn  kings  created  ixn  ofticiul.  analogous  to  the  Norman  ii,  ■jtt.-ji. 
seneschal  or  steward,  lo  whom  after  a  time  wa*  pre-eminently 
applied  the  common  judiciiil   title  of  (i)  iutlidar.    ITn^ipj 
William  I  tneiclv  tcmijorary.  under  William  ll'tht^  justJcuir 
hmym^  ihi"  jii'Hii:tni'nl  lii  TH<-r>int  of  tht-  kingdom  nnil  the  Jl^d 
of  the  whole  iuiiiiiial  and  fnurnji.il  niachiiu'n'  ol  guvernnii-nt. 
So  great  an  olVue  wiis  jt  lirit  •jSw.vs  '"  .-rrli  ^i.T^iirt  who  iinild 
not  make  it  licfeditar\' ;  but   IK-iirY  H   '■■!'  I>iiii-..li  ■iiiffii-ii-iitly 
frer-    fmm   any   rl^pnif   of  dictation   bv  a   !f1"Ti'l'   '■"'''''■  "** 
lh£_fi^4.-,  and  arpurtiine'V  appoinif^d  laymm      1  Lis  suns,  how- 
ever, tf\\,yn^\   i»  till.  j^i-».>;»iic   pr^i-tii-.^      ^^'ilti   Ihi;  ^"'1   of  "-^ 
Hubert   di-    ltiir(;b  thu  office  lost  its  unigm    iKisitioii.      The  iiji. 
justiciar  iiu)  or  may  not  U.'  liaceable  in  ilic  Chief  Justice  of 
the  Court  of  Kin^j's  Ilench,  bul  his  (tiL-ai  {lolitical  position  was 
ultimately  taken  by  ilie  Cliancellor.    Consequently,  on  the  king's 
absence  uther provi^on  had  to  be  mode,  ant^  during  Henry  Hi's  uj^. 
expedition  into  Gascony,  the  queen  and  the  Bar)  uf  Cornwall 
were  made  (a>  Ctitfodtt  rtgni.     This  practice  was  followed  on 
subsequent   occasions,   the   last   instance   being  tlie  appoint- 
ment of  Queen  Caroline,  wife  of  George  U.     Meanwhile,  reson  173a. 
WIS  occasionally  had  to  a  third  method.     The  exceptional 
absence  of  Edwanl  I  at  t)ie  beginning  of  his  rrign  had  been 
met  by  the  at>i>ointment  of  a  committee  of  the  Concilium, 
nominated  beforehand  and  confirmed  by  the  magnates.     Queen 
Mary,  the  wife  of  William  III,  was  empowered  by  statute  to 
exerciM'  the  royal  prerogative  in  her  husband's  absence.     But 
L  altci  her  death  it  became  customary  lo  apjjoint  (3)   I.oriis  169;. 

I  Juitias  under  tht  Grtat  Stat,  wh«»e  powers  were  specified  in 

I  the  lettert  patent  which  gave  them  their  commission.     Hcnce- 

\  forth  this  was  the  usual  method  of  providing  for  the  absence 

L 


«2 


liNOLISlI  C0KSTITUT10NAL  HISTORY 


Otlhe 
Ihrow. 

'  Aiwon.  li. 
JtoJii. 


of  the  monarch,  and  was  u«cd  so  lalc  as  1837,  whrn  a  pro- 
visional ajipointiui-ni  was  itadv  I<>  take  cITcct  in  ihc  evait  of 
the  queen's  death  while  the  heir  (the  King  of  Hano\-ci)  ww 
abroad.  The  improt'ed  roclhoUs  of  communication  in  ic<:cnt 
years  hat'e  rcitdLivd  it  practically  unnecessary  to  make  any 
provision  for  the  ocuuionai  absence  of  the  sut'eicicn. 
In  vacancy  A  tvmporar)-  vacancy  of  the  royal  office  hna  more  than  once 
been  cn-aicd  by  the  dtpasition  of  the  irignhig  marnirrA.'  In  all 
three  cases  which  call  for  notice,  much  allcntion  has  been  [uid 
to  forms.  Both  Edward  II  and  Richard  II  were  themselves 
practically  forced  to  be  consenting  parties  to  their  own  de- 
thronement. For  Edward  II  alone  was  there  an  heir  ready,  in 
whosi;  name  was  nummoned  the  Parliament  whieh  pronounced 
the  dcputilion.  It  was  only  after  the  ihrune  had  actually  been 
declared  vacant  that  Henry  IV,  on  the  one  ocauion,  and 
William  III  and  Mary  on  the  other,  were  accepted  by  the 
asHcmbltcs  which  they  themselves  had  been  instrumental  in 
calltn);  together.  Finally,  James  II  did  not  wait  for  a  formal 
deposition,  but  left  ihc  thnine  vacant  by  a  timely  Dight  whieh. 
In  salve  nvci  the  rofi.M'it'nees  of  the  lit.'lievers  in  divine  and 
indefeasible  right,  wn.i  construed  into  a  voluntary  abdication. 

'I'hc  minority  of  a  newly  ascended  nionarch  has  given  fre- 
quent occasion  for  the  appointment  of  guardians  and  Councib 
of  Regency.  Tlie  methods  of  appoinimem  have  been  almost 
U  numcrtjus  as  the  rases.  Thus,  for  Henrj'  III  the(i)  Nurans 
appointed  U'illiani  Marshall,  Earl  of  Fembroke.  as  Ratpr  Jitgi's 
tl  fitgni,  liigether  with  a  small  assistant  council.  For  Richard  II 
a  Council  of  Kcgcncy  was  (trovided  by  the  joint  action  of  the 
youtig  kinjj  himKlf  and  the  magnates.  On  the  accession  of 
Edward  V,  his  father's  Privy  Council  assumed  the  (joncr  and 
appointed  Richard,  Duke  of  Gloucester,  as  Protector.  On  two 
occasion^  the  (2)  rtigni'iti  king  haa  made  provii>ion  tor  his  stic- 
ceasor,  and  in  each  case  have  his  arrangemenl-i  hcen  modified. 
Thus,  Menry  V  ajipuinted  the  U«kc  of  Bcdfonl  Regent  in  France 
and  the  Duke  of  Cloucc&lcr  to  the  parallel  office  in  England. 
Hut  immediately  on  hb  death  the  Lords  made  Beilfoid  First 
CouniK-llor  in  Eiii;land  also,  only  giving  the  power  to  Glou- 
cester in  his  absence.  Parliament  sul>M-<iucnl1y  nddcd  sixteen 
cotiiucUtjra.  In  accordance  with  an  Act  of  Parliament,  *  the  hrat 
RegeBcy  Act  aitd  the  only  one  of  the  kind  that  ever  took 
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effea."  Henry  VlII  tiominatcd  a  Council  of  Regency,  which 
on  hiH  death  promjilly  altered  Oie  intention  of  th«  Ule  king 
hjr  niakinjc  Son)ci?i«l  Prot<!Clor.  in  which  am  it  wa«  upheld  Uy 
the  lorJ^  and  the  yuung  king  himv;ir.  All  modtTn  pruvisions 
for  a  icgcncy  are  of  course  made  by  {3)  Aa  of  Parlia«ttnl. 
Already  in  the  case  of  Edward  III  FirtiBmcnt  had  appointed  a 
Ccpuncil  of  Regency ;  while  for  Hi:nTy  VI  tlie>-  had  considerably 
modificHl  the  dixiWLMtinnis  of  hix  father.  In  1751,  on  the  death 
of  Frederick  l'(in<c  of  Wales,  an  Act  of  Parliament  provided 
a.  Recent  i(  necessary  in  ihc  person  of  tlic  Princess  Dowager 
of  Walets  and  nominated  a  Coundl  to  whom  the  present  king 
cotdd  nutke  four  additions.  In  1765  a  Bcvcre  illness,  from 
which  George  III  had  just  recovered,  seemed  lo  make  it 
prudent  lo  provide  for  the  event  of  his  death.  The  king,  witli 
his  high  notionit  of  the  TO)al  prerogative,  claimed  the  right  of 
nominating  as  Regent  any  person  whom  he  cho«e.  He  was, 
however,  obliged  to  give  way,  and  a  Kegcnry  Act  empowered 
him  lo  nominate  either  ihe  (^ucen,  the  Princess  Dowager  of 
Wales  ot  any  descendant  of  George  II,  Subsequent  Regency 
Acts  were  those  of  i8jo  appointing  ihe  Duchew  «(  Kent, 
and  of  1840  appointing  the  Prince  Consort  to  a  like  ofKcc 
in  Ihe  event  of  Iho  tlien  heir  succeeding  as  a  minor  lo  Ihc 
throne. 

A  more  pennanent  kind  of  inojipacity  which  has  beset  the 
occupants  of  Ihc  throne  has  come  from  inert  Wneis  ending  in 
atlnai  insanity.  Of  this  our  history  aATords  two  ini]iortanl 
instances.  In  ihc  ease  of  Hcnr>'  VI,  on  tlte  occasion  of  his 
first  tllne&s  in  1454,  tlic  Lords  chose  Ihe  Duke  of  York  as 
Protector,  and  their  choice  was  embodied  in  an  Act  of  Psu-lia- 
ment.'  On  the  second  occasion,  in  1455,  the  l^ords  ai  the 
request  of  the  Commons  again  nominated  the  Duke  of  York, 
whose  appoiniment  was  tu(i6cd  in  letters  patent  by  the  king 
himself.'  The  proceedings  in  the  case  of  George  111  were 
compli<;ated  by  jwlitical  considerationsL  The  .simplest  method 
would  have  bc-en  to  imitate  the  C^onvcniion  Parliament  of  1 688 
and,  by  an  Addicut,  to  rctiueit  the  obvious  |>cxson  to  assume 
the  fimclions  of  royalty.  Itiil  this  '  obvious  person,'  ihc  Prince 
of  Wales,  was  deeply  committed  lo  Ihe  cause  of  ihc  parlia- 
mentary Opposition,  and  Pitt,  the  Prime  Minister,  knew  that 
his  apiwiiitmcnt  would  be  followed  by  ttie  in^tAlmenl  of  th« 
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Opposition  in  office,  with  a  majority  pun:hutied  l>y  all  the  rieai 
of  influence  at  the  di)rpo«al  of  tlie  Crown.  Pin,  ilnirefore, 
deliiinincd  to  impose  rcsiriciions  on  tlic  cxorci.w;  of  the  [jrc- 
rogativc  in  the  hands  of  the  I'rincc,  and  an  Act  of  Parliament 
rather  than  an  Address  became  the  necessary  procedure.  Poli- 
tical animosity  caused  t))e  two  parliameniar)'  parties  to  reverse 
the  principles  which  for  a  century  llicy  had  rcxpcclit'cly  upheld. 
Fox,  the  leader  of  the  Opposition,  ahhough  acknowledging 
thai  it  wa*  the  doty  of  Paiiiamcnt  to  declare  al  what  period 
the  Regent  should  assume  power,  yet  niitintained  that  when 
Pailiamenl  had  so  decided,  the  Prince  of  NValcs  had  as  clear 
a  right  to  the  atuibuies  of  sovereignty  as  if  the  king  were 
already  dead.  Pitt,  on  the  other  hand,  was  driven  to  declare 
that,  except  by  decision  of  Padiamcni,  the  Prince  liad  no  more  , 
light  to  the  regency  than  any  other  subject  of  the  Crown.' 
This  argument,  as  Fox  asserted,  introduced  the  girinciple  of 
election  into  the  lirst  branch  of  the  legislature,  which  was  as  un- 
constitutional as  the  introduction  of  heiedity  into  ihe  House  of 
Commons.  But  a  more  ptuctical  difficulty  slill  remained.  Pro- 
cedure by  statute  necessiuited  the  royal  as.tcnt  which,  under  the 
circutn stances,  was  impossible.  The  solution  of  this  difficulty 
to  which  Pitt  resorted  has  incurred  the  condemnation  of 
constitutional  lawyers.  The  two  Mouses  were  to  authorize  the 
Chancellor  to  put  tlie  Great  Seol  to  letters  patent  appointing  one 
commission  for  o]iening  Parliament,  and  another  commission 
which  should  give  its  aiuent  to  the  Regency  Bill.  Before  the 
bill  passed  the  king  recovered ;  but  on  his  relapse  in  1810  the 
same  method  was  employed,  and  a  bill  containing  restrictions 
on  the  Regent's  power  in  the  matter  of  the  creation  of  peers 
and  the  grant  of  offices  and  pensions,  received  the  royal  assent 
by  a  commi.<ision  appointed  by  Parliament.  Many  eminent 
lawyers  united  in  condemnation  of  this  'phantom  king,'  whose 
will  was  a  mere  echo  of  that  of 'the  other  two  estates,' and 
thereby  robbed  of  all  meaning  the  exercise  of  the  |jower  which 
still  lay  in  the  royal  prerogative.  ''Hie  |)reccdcnt  established,' 
says  an  historian,-  '  was  a  revoUiiionary  one,'  and  he  adds  his 
belief  that '  if  England  should  ever  again  pass  lhroug;h  a  period 
of  re^'olution,  and  if  it  should  be  thought  desirable  to  throw 
over  that  revolution  a  colour  of  precedent  and  legality,  this 
page  of  history  will  not  be  forgotten.' 
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%  ij.  'I'hf  bond  between  KOrerdgn  and  subject  is  to  be 
found  in  the  Oaih  of  Allegiance.  Together  with  Fealty  and 
Homage,  it  datca  Iron)  the  limc  of  a  fully  developed  feudal 
sovereignty.  All  tbrcc  words  express  various  sides  of  the 
relations  between  a  feudal  monarch  and  his  people'  Tbus 
Roily  (foi)  was  the  promise  of  the  miliian'  foll'^t';f  '"  hi- 
pfeTSonallv  faithful  :  Ifommt  was  ili^fmitily  f.w.wmH  -j'K  <i— 
heatowal  (jf  |jnfl ;  whil«  Alkeianft  waa  due  Imm  ewrv  member 
of  th^  mmmiinily,  «l.,.|)i.-r  h.r  wirre  a  lan^lholfl^r  or  nnl."  But 
with  the  dccajr  of  the  feudal  status  ihc  two  former  sank  into 
mere  ceremofiJes ;  and  although  the  establishment  of  an 
eRicienl  system  of  police  had  rendered  superfluous  the  necessary 
exaction  of  an  oath,  allegiance  is  still  due  not  only  from 
cilixens,  in  whi<:h  cane  it  is  called  mi/ural,  but  also  from 
resident  alimti  under  the  name  of  /oai/  allegiance.  Originally 
the  lerritorinl  naluri.-  of  feudal  sovereignty  not  only  extended 
the  duty  of  allegiance  over  all  who  were  bom  in  the  country 
irrcsixHrtive  of  their  parenta(;c  but  even  made  mch  allegiance 
perpetu^tl.  The  Natural iuii ion  Act  of  i8;o,  however,  enables 
a  Hriiish  born  subject  to  betoint',  by  renunciation  of  allegiance, 
a  naiuraliicd  subjeit  of  a  foreign  power. 

The  betrayal  of  allegiance  constituted  Treason.^  The  I.AW 
or  1'kkasok  formed  perhaps  the  sttongcsi  bulwark  of  the 
ro>-»l  power.  It  grew  with  the  f;rowili  of  kingship.  Thus  in 
the  earlier  Anglo-Saxon  Uws  the  tlilTerence  between  the  life 
of  the  king  and  that  of  an  ordinary  freeman  it  »ne  merely  of 
degree:  both  were  estimated  in  money,  though  of  course  at 
widely  different  sums.  As  the  king's  position  increased,  his 
life  became  of  increasing  value,  until  it  reached  a  point  at 
which  harm  done  to  his  person  could  not  be  atoned  for  save 
will)  the  life  of  the  wrong-<ioci.  It  is  this  d'lfferentr  in  kind 
i^fweta  injury  to  the  Hug  and  injury  fo  an  individual,  which 
constitute^  the  law  of  treason.  The  first  hint  of  the  change  is 
found  in  Alfred's  law  thai  any  man  plotting  against  the  king's 
life  should  be  'liable  in  his  life  and  in  all  that  he  h<is."  Bui 
for  tite  present  the  king  shared  tliis  position,  as  he  shared 
the  l>enefii  of  Fadniund's  oath  of  fealty/  with  other  lords. 
William  the  Contpicror's  Oath  of  Allegiance  at  Salisbury, 
logetHtr  with  ihi-  whole  policy  which  he  inaugurated,  must  have 
made  it  impossible  for  the  lords  to  compete  any  longer  with  the 
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Crown.  The  great  legal  writen  of  Angevin  Untes  haw 
to  say  in  ropctri  of  the  to«J.  Thej-  draw  iheir  d 
Urgdjr.  ihot^  not  exclusively,  from  the  Koman  law  of 
*  MafGStas.' '  But  the  application  of  the  law  by  the  judges  was 
rery  irague  and  apparently  arbitrary.  Tlw  only  discoverable 
principle  seems  to  liaii'e  been  the  desire  to  extend  the  interpre- 
tation of  a  breach  of  allegiance  a.1  far  as  ]>of«blc  »>  that  the 
condemned  person  should  lose  hU 'Itcnclit  of  rlergy' or  r^t 
to  trial  by  an  eccle«iastical  court,  and  the  king  should  obtain 
the  forfeiture  of  the  criminal's  land  and  goods,  which,  in  the 
case  of  a  conviction  for  felony,  would  have  escheated  to 
the  su|)erior  lord.  The  commonest  fom  of  accusation— bid 
ngain^i  the  Despencer^  in  131 1  and  again  in  1  jsfi,  and  against 
Mortiim-r  in  ijji— was  tliat  of  "accroaching  royal  jwwcr,'  At 
last,  in  154S.  on  the  adjudication  as  treason  of  x  mere  case  of 
highway  robbery,  the  Commons  asked  for  a  definition  of  this 
offenoc  of  accroachment.  Although  the  king  returned,  as  liti 
immediate  answer,  that  casei  sliould  be  decided  by  the  judges 
as  they  arose,  four  years  later  came  the  first  attempt  ro  cmt>ody 
the  principle  in  siattttc  law.  In  1351  the  Statute  0/  Trtasont, 
following  closely  on  die  lines  laid  down  by  tlie  great  jurist 
firacton,'  defined  and  limited  treason  to  seven  heads.  T)icse 
were  (a)  r»mpa.isiiig  or  imagining  the  death  of  the  king,  the 
queen  or  their  dde»t  son  and  heir ;  ifi)  violating  the  king'* 
companion,  eldest  unmarried  daughlLT  or  eldest  son's  wife  ; 
(f)  levying  war  against  the  king  in  his  realm ;  {d)  adhering  to 
and  aiding  the  king's  enemies  in  his  realm  and  elsewhere  ; 
{e)  counterfeiting  the  king's  Great  or  Privy  Seal ;  (/)  issuing 
false  money ;  and  Or)  slaying  the  Chancellor,  Treasurer  nr 
justices  whilst  discharging  ihdr  nfficcs.  To  these  was  added 
a  proviso  to  the  effect  that  I';irlinment  might  adjudge  a«  treason, 
although  not  specified  in  the  Act,  any  political  misdeed  of 
which  a  future  offender  might  Jjc^onvicted.  The  terms  of  this 
Act  arc  mo»l  general.  ''Itenunierates,'  it  has  beei]  said,* '  the 
only  crimes  likely  to  be  uummilted  again.it  a  [jopulaiJtinii  who 
his  an  undisputed  tillc,  and  a.i  to  the  limits  of  whose  legal 
power  there  is  no  serious  dispute.'  In  short,  "it  protects 
nothing  but  the  personal  security  of  the  king.'  It  seems 
probable  that  tlic  mild  and  incomplete  wording  of  the  Aa  was 
due  to  the  power  and  popularity  of  the  reigning  king.*    On 
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90in«  such  supposition  alone  can  vc  account  for  nil  wihstoH 

'^Jromlkt  Aft  0/  political  tvnspirth-y  for  tk*  l:'<'^t  4(1"""'""  *" 

afiarl/roiM  ptolt  fir  AJi  SiMiii/M/ion,  aiul  unlii  swk  eowfiirfKy 

This  senous  defect  was  remedied  in  three  dilTerent  ways. 
In  ihe  fintt  place,  tlic  provUo  at  the  end  of  the  Sututc 
pntrtiyjllY  yll^^ff^  Par/i„a^f^(  (f  (ffglg  an  fx  fuii/ j/gf^fg  fivatoif. 
L«gal  writers  have  ''iffPtt'''''  "'iMhlT  ^^^  proviso  rercricd  to 
pgrllttroctitaT)-  iiciion  in  a  judicial  of  a  IcKialativc  np"'''')'  ^If> 
ihsTonner  cast:  it  would  concern  the  Hoiiw  of  I^rda  alont; ; 
and  it  wasjo  such  a  cajstdty.  that  ■"  '^l-^<  "'  'he  insiiga- 
tion  of  (he  iMtAi  Apjjellani,  ''"''nir""'  prrfflfH  ipainrt 
Richard  Il'g  favrmtitcs.  J  Hut  for  some  rcAson  this  method  of 
operation  sccma  to  have  ceased,  and_  Parliament  proceeded  by 
a  bill  of  aitaiiidisf  which  tnwjiiv^d  ntii  riflr"lil'""i  ""^i"  ^"" 
by  impeoclinienl  on  rormulaic^i  charges.  A  second  met  hod  of 
overcoming  iht-  defects  of  li^ward  Ill's  Act  was  hy  aitditional 
IfpslalioH.  This,  however,  was  only  intended  to  be  temporary. 
The  only  permanent  addition  made  for  two  centuries  to 
Ihe  siiituie  law  on  the  subject  of  irea*on  was  the  Act  uf 
Hcnr)'  VII  of  obedience  to  the  king  tie  /ttcto  ta  opposed  to 
any  king  tie  jurr,^  which  was  intended  to  quiet  tender  con- 
sciences by  justifying  to  future  gcnctaiions,  and  possibly  under 
altered  <iri-u  nisi  antes,  iheii  present  obedience.  Of  tcm|K>rary 
Acts  there  were  many  frtun  Richard  Ilunnjrd.i.  Thu.san  Act 
^  1^97  "■'^  rep<.-3led  in  1401,  and  another  of  1414  in  1443. 
But  it  is  to  the  Tudor  times  that  we  must  look  for  the  most 
numerous  instances  of  this  method  of  fortifying  the  Crou-n. 
During  the  seventy  years  of  stru^lt;  for  sovereignty  in  England 
between  the  Crown  and  the  Pope,  this  waj  one  of  the  weapons 
to  which  the  Crown  most  naturally  resorted  in  order  to  ensure 
from  its  subjects  the  recognition  of  the  position  which,  for  the 
first  lime,  it  found  necessary  so  carefully  to  define.  Thus 
Henry  VHI  forced  through  Parliament  no  les.s  than  nine  Acts 
creating  new  Ireawns.  Of  ihwe,  four  upheld  the  king  against 
the  p3(wl  power,  the  chief  l>eing  the  Act  of  Supremacy  which 
made  il  treason  to  deny  the  king's  title  as  head  of  the  Churdi. 
The  severity  of  their  pro>  isions  ha.i  been  ovenated,  for  many 
of  them  were  already  included  in  Edward  111^  law,  while 
otherii  can  be  paralleled  from  the  legishuion  of  William  III 


Kemcdis 

(I)  Action 
of  l-Hr 


(a)  Tem- 
po raiy 
I  .cgltbt- 
ibn. 


llHea. 
VII.  c.  I. 

■  llllllnl, 

i,  9. 


ISJ3I* 


aii  lien. 
VIM.  t.  I. 


88 


ENGLISH  CONST  ITU  TlONAl.  HISTORY 


'  Slcplicn, 
Hilt. 

Crim.  /jittf, 
H.  »S»- 


I  ft  1  Phil, 
and  Htry, 

c.  10. 

'  •  1  Elit 
■wp.  S- 

Piolliciti, 
^^ 

•  tj  Elifc 
capt.  I  &  1. 
Proihcio, 
57-C3- 

•  ai  EUi. 

C.I. 

I'rcrthero, 
r4-76- 

yji'i/.  257. 

•  a;  ElU. 

c.  a. 

83-86. 

*i3C>f.ll. 

*.  I.  c  I. 

'  I  Anne, 
c.  16. 

"6  Anne, 
c.  66. 

13)  Intcr- 
pieuticin 

[of  Judges. 


and  Anne,  10  wliitrh  no  such  character  has  been  applied.  The 
aiiiaining  five  .•\cIb,  which  'arc  beyond  all  ([utstion  of  terrible 
severity,' '  dealt  with  ihc  qumion  of  the  succciuioii,  and  made 
it  treason  to  alter  the  settlement  or  to  cast  any  doubt  on  the 
'  validity  or  the  nullity  respectively  of  the  king's  various  marriages. 
Under  Edo-atd  VI,  while  all  the  specially  created  treasons  of 
his  father  were  abolished,  three  others  were  placed  on  the 
sUlulc  book,  namely,  a  dci)ia]  of  the  king's  supremacj'  (1547) ; 
riots  of  a  certain  specified  kind  (1549);  and  the  denunciation 
of  the  king  as  an  heretic  or  usurper  (1551),  These  were  all  in 
their  turn  repealed  by  Mar)',  but  the  Spanish  marriage  was 
defended  by  makin);  it  tiea^icin  to  deny  Philip'ti  title  of  king 
consott.  The  same  Act  made  it  treason  to  pray  for  Ihc 
queen's  death.  One  of  the  first  measures  of  Elizabeth's  reign 
was  to  re-enact  this  statute  with  an  application  to  the  new 
sovereign."  Circumstances  demanded  further  definitions.  In 
1571  the  Pope's  bull  of  dcpo-silion  was  met  by  \t\i  making  it 
treason  to  deny  the  power  of  the  queen  and  Parliament  to 
limit  the  succession,  or  to  call  the  queen  heretic,  schismatic 
or  usurper,  or  to  bring  papal  bulls  into  England.*  A  statute  of 
1581  was  aimed  against  the  Pope's  power  of  abnulving  subjects 
from  their  allegiance,*  and  this  wa.i  reenacted  by  James  I  in 
1606:  while  in  1585  another  Act  was  called  forth  by  the 
machination.-!  of  the  Jesuits.^  Similar  circumstances  in  later 
reigns  produced  resort  to  umilar  GXpcdienis,  In  1661  it  was 
made  treason  to  imagine  any  bodily  injury  to  the  king;'  in 
170a,  to  hinder  or  attempt  to  hinder  the  next  in  succession 
to  the  throne  according  to  the  Act  of  Settlement;^  and  in 
1707,  to  assert  by  writing  or  printing  the  right  to  the  aown 
of  any  other  penoii  than  the  next  in  succession  according  to 
the  Act  of  Sclllcmcnt,  or  to  deny  the  power  of  the  toveteign 
and  Parliament  to  limit  the  succession.* 

Meanwhile,  the  third,  and  by  far  the  nioit  imiwrlant,  method 
of  filling  the  gaps  left  by  the  Treason  Statute  liad  become 
ftrmly  c:itabttshed.  The  place  which,  some  legal  writers  think, 
was  meant  to  be  filled  by  Parliament  in  its  judicial  capacity,  was 
taken  by  Ihc  bench  of  judges.  A  consensus  of yWfWWi/remtlMu 
established  the  principle  that  the  words  of  Edward  Ill's  Act 
were  intended  to  bear  a  much  wider  tJian  their  literal  inter- 
pretation.    In  accordance  with  this  principle,  a  umpirac]/  to 
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itry  imr  was  comlnied  as  an  overt  act  of  imagining  the 
lung's  death.  This  inttT|»rc)«tion  sevnis  to  luivc  been  finally 
established  at  the  end  of  Klijinbeth'*  reign  when,  in  tht;  ease 
of  Ok  Eait  of  Essex,  Ihc  judgL-s  :idvis<.-d  ihe  I^rds  that 
'in  i;ver}-  lebellion  the  law  inicndclh  as  a  conscquvnl  the 
compas-ting  thv  death  and  deprivation  of  the  king.'  Possibly 
the  late  repeal  of  the  severe  Iresison  laws  of  Henry  VIH's 
reign  exposed  the  defects  of  Bdivard  Ill's  law  and  so  en- 
couraged lawyers  to  make  good  the  deficiencies  'by  strained 
arlifidal  constructions.'  The  same  principle  wss  applied  to 
e)cpres«ioT»  of  opinion.  Thus  sfioktn  ivonfs  could  not  be 
construed  as  an  overt  act,  but  the)'  were  held  to  expound 
an  overt  act.  On  the  other  hand,  vorJs  commitfrd  to  writing 
were  held  to  be  overt  acts,  while  under  the  Stuans,  in  the 
cases  of  Peackam  (1615)'  aiid  Algtmen  Sidney  (i68j),*  the 
jtldges  actually  interpreted  unpulilisfitd  ifritin^s  m  the  same 
way.  In  short,  the  imagining  of  the  king's  death  has  been 
held  to  include  an  intention  of  'anything  whatever  which 
under  any  circumstances  may  poisibly  have  a  tendency, 
how.'evcr  remote,  to  expose  the  king  to  iwrsonal  danger  or  to 
the  forcible  deprivation  of  any  part  of  the  authority  incidental 
to  his  office."  The  levying  of  war  againit  Iht  king  in  fiis 
rtalm  was  construed  in  a  similar  fashion.  According  to  the 
wording  of  the  clause,  the  extent  of  the  violence  employed  did 
not  stgnify.  Provided  it  n'a.<t  aimed  against  the  king,  it  was 
Ireawrx.  The  original  object  was  perhaps  to  distinguish  between 
insurrections  and  private  wars;  but  when  the*e  latter  ceased, 
all  disturbanc<.'s  must  of  necc^&ily  be  against  the  king's  govern- 
ment. From  this  sweeping  interpretation  great  lawyers,  like 
Chwf  Justices  Coke  and  Hale,  tried  \o  escape  by  making 
a  diitirKtion  between  mere  riots  and  aaual  rebellion,  founded 
on  the  object  of  the  disturbance.  Thus  a  special  and  local 
tumult,  aiming,  for  example,  at  the  throwing  ilown  of  enclosures, 
would  be  inchidcd  under  the  former  head :  while  a  general 
political  movement  to  compel  the  action  of  the  govemmcnt 
in  some  particular  direction,  would  fall  under  the  more  serious 
charge  of  treason.  But  the  judges  as  a  body  were  not  so 
lenient,  and  a.i  late  as  1668,  in  the  ease  of  Mtssengjtr,  they 
pronounced  a  riot  of  apprentices  for  the  purpose  of  pulling 
down  houses  of  bad  repute,  to  be  treason ;  and  in    1710,  in 
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ihc  disc  or  Dammitrtt,^  they  similari)*  trcfl(«d  ti  charge  of 
dcstrojing  disscnliiig  ini!Ctii)g  houses  in  the  riots  connected 
with  Ihc  trial  of  I>r  Sachcvcrell.  In  1715,  however,  this  power 
0rjudici.1l  interpretation  was  considerably  che<:kt:d,  and  the  Riot 
Act  removed  local  rioi^  from  (he  action  of  the  treason  law, 
by  making  ii  a,  felony  fur  rioters  to  refuse  to  dispone  at  the 
command  of  a  tnagislraie. 

These  far-feldied  into rpreut ions,  which  have  been  described 
'by  way  of  odium  '  aa  t)ie  Uiw  of  Constructive  Tieaaon,  were 
brought  to  a  lest  towards  llii;  end  of  the  eighteenth  century 
in  the  case«  of  Lcrd  Gtorgt  Gordon  (1780),  of  Hardy  and  of 
Hom<  Toote  (1794).'-  In  all  these  instancea  (he  readinij  of 
ihc  law — which  was  accepted  by  the  council  for  the  prisonera 
and  was  expounded  by  the  iud(;e  to  the  jury—  was  this  con- 
structive law  ;  Inn  there  seem*  litllir  doubt  that  the  ni:tiuittal 
of  ihtr  prisoners  in  all  Xhav  casi-s  did  '  in  n  iwpulnr  sense ' 
discredit  this  extreme  latitude  of  inteq)retaiion.  M  any  rate, 
in  1795  came  the  first  modern  supplementary  law  of  treason, 
and  the  Act  j6  Geo.  Ill  c.  7,  which  was  made  imr^ielual  in 
1817,  both  emiiiKlied  the  constructive  inierprelntionK  put  by 
lawyers  on  the  '  compassing  of  ihc  king's  death,'  and  enunieraied 
all  the  slejis  towanls  the  death  or  deposition  of  the  monarch  or 
tlic"coercion  of  him  and  of  Parliament.  ITiis  was  followed  by 
the  Treason  Felony  Act  of  1S48,  which  converted  into  felonies 
all  those  a(-ts  which  had  now  been  brought  under  the  head  of 
'compassing  the  king's  death,' ex ccjH  such  as  were  aimed  at 
the  person  of  the  sovereign.  Thus  the  terrible  charge  of 
treason,  vi!h  all  iis  attendant  sevcriiies,  has  been  defined  and 
narrowed.  Statute  law  has  supplanted  the  Common  law.  As 
in  so  many  other  ways,  instead  of  tlic  State  being  identified 
with  the  king,  the  king  is  now  merged  in  the  State.  ■ 

The  ch.inge  in  lhe/''A'i'i/«rir  in  trials  for  (muion  had  bc^n 
more  rapid  than  the  ihange  in  the  law.  Originally  the  trials 
were  grossly  unfair.  The  greatest  laritude  of  procedure  was 
alloii'ed :  the  prisoner  himself  was  cross-examined,  and  all 
kinds  of  evidence,  written  as  well  as  oral,  were  accepted 
against  him  A  law  of  £dward  VI  attempted  some  remedy 
by  making  two  witnesses  necessary  to  prove  an  act  of  treason,* 
But  this  was  of  slight  effect.  Under  the  Tudors  the  two 
wiinesK-s   bore  testimony   to  dificreni    facts,  and    even,  as 
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^^in  the  trial  of  Babington  on  the  plea  tlut  he  was  indktcd  isSfi. 
^Binder  the  Act  of  Edward  111,  the  necessity  uf  two  witnusa 
^^"ms  waived.     But  in  1696  an  Act  required  that  botii  viuicsses  7tt^  ^^'>ll- 
should   lestify  to  Ihc  siimc  overt  act   or  lu  two  overt  aci«       "^"  ^ 
under  the  same  head  of  iTcAson,     It  moreover  provided  ihiit 
the  pfi^onct  should  receive  a  copy  of  the  indiciineni  and 
a  panel  cif  the  juiy  some  days  before  the  trial,  and  j^avc  him 
the  (wsistanti;  of  ccninsel  and  ilie  power  lo  eocnpel  t)ie  atten- 
dance of  witnesses,  nil  «(  whirh  had  hitherto  Inrcn  denied.' '  HilUm. 
Finally,  while  with  ihc  dcfiniiion  of  treason  ihc  dealh  jienalty  '"i,'.^^ 
bad  bei-ii  conesp(>ndiiij;ly  leduecd,  the  lerribk  surroundings 
of  ihe  iwnaliy  itielf  were  removed.     Orig^inalty  the  L-ondenined 
man  was  liiil>tc  t»  be  hanged,  drawn  and  quartered,  and  his 
landt  and  )joods  were  forfeit.     But  the  bodily  liabilities  wer« 
miligaled  by  two    Aclt  of  George  [II,  which    permitted    of 
bc-hcad.1l,  and  in    1S70  forfeitures  for  treason  were  abolished 
and  the  punishment  itself  w.xs  reduced  to  hanging.  "" 

^  ■  j.  The  Cniwn  was  a^^iste(l  in  the  work  of  admmi&tratioii  The  Cum 
by  u  CouNCii..     In  early  English  limes  no  <iilT'er(.'Tn:c  is  to  be  '*•*'*■ 
found  between  the  administroiivc  and  the  legislative  body  in 
^      the  kii^dom.     Both  poweis  were  centred  in  the  Witan.     But 
^^Epf  central  admini.-itr.ttion  there  wa.s   little.      The  Ealdorruen 
^^rnil«d  their  |>rcivinees  and  the  sheriffs  their  thirty ;  but  it  was 
just  in  the  absence  or  connection  between  ccntnti  and  locals 
governments  thai   Ihc  fatal   weakness  of  the  early   English 
government  lay. 

An  attempt  has  been  made  to  discover  the  Kcims  of  an 
adminiMrativc;  liody  in   Englund    before   the    Comiuest,*  but, 'tJfpen. 
whatever  its  value,  it  is  to  the  initiative  of  the  Normans  that  ^'V'"/' 
wc  must  attribute  the  first  dclinitc  and  succc&sful  discrimination  %^^ 
between  the  different  departments  and  functions  of  government.  S41-S4& 
The  chief  result  of  the  Norman  Conquest  was  the  estabiish- 
inent  of  a  stronf;  kingship  in  England.     It  was  round  and  out  Karly  Kor. 
of  this  personal  authority  of  the  king  that  the  whole  adminis^  '"■'"tcni™! 
Uativciirrangemenis  of  the  English  Constitution  may  be  said  iiao, 
to  have  developed.     William  scemt  to  have  had  a  Curia  or 
Concilium,  terms  which  for  a  century  at  least  were  apparently 
iruerclungeablc.     It  is  scarcely  likely  to  have  been  a  definitely 
or|iania.-d   Ixidy ;    hut   a   nucleus  would   be   formed   by  the 
Iwlders  of  tlie  dtief  admiiut>lralive  offices,  who  would  in  tlie 
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Ant  instance  be  mpplied  from  the  members  of  the  royal 
household,  and  would  each  be  in  charge  of  a  separate  dcpsrt- 
mcni  which  he  would  administer  through  a  special  siaff  of 
sctvants.  This  seems  to  have  been,  as  nearly  as  wl-  can 
discover,  the  fonii  of  government  under  William  I  and  his 
immediate  successor.  But  such  a  system  depended  too 
cntiicly  on  the  personal  inHucnce  of  ihc  Icing.  In  the 
absence  of  Inined  officials  and  recognized  methods  of  admin- 
istration these  offieei  were  placed  in  the  hands  of  ihc  nobles 
and  clergy.  But  many  of  the  nobles  were  also  entrusted  with  the 
chief  posts  of  local  government — the  sheriffdoms,  which  in  some 
few  cases  they  contrived  to  make  hereditary,  The  singularly 
united  action  of  William  and  Archbishop  T^anfranc  alone  pre- 
vented the  inevitable  oppiession  of  the  people  by  the  royal 
sen-anis,  or  niihcr  [losiponed  it  until  the  next  reign.  The 
earliest  orguniiation  of  -lome  govern  mental  syitem  has  some- 
times been  attributed  to  that  powerful  favourite  of  William  II 
who,  as  Ihc  chronicler  rrjKirls,  'drove  and  commanded  all 
his  gemots  all  over  England."  but  a  recent  writer  will  not 
allow  that  any  good  thing  could  come  out  of  the  evil  genius  of 
Ranulf  Flambard.*  It  may,  however,  be  allowable  to  conjec- 
ture that  he  sliowcd  bow  much  could  be  raised  from  the  people 
by  the  strenuous  and  logical  application  of  the  system  of  land 
tenure  which  William  I  luid  worked  out.  For  it  was  possibly 
the  success  of  Flanibard's  methods  which  incited  Henry  I  to 
break  the  promise  made  in  his  coronation  charter  that  he 
S.  C.  101.  would  return  to  old  custom  in  the  matter  of  amercetnenls.* 
(18.  Bui  had  Henry  stoj)pe<)  here,  there  would  have  been  nothing 

new  to  record.  To  him  or  to  his  minister,  Bishop  Roger 
of  Sali:ibury,  musi  belong  the  credit  of  a  slates irunship 
which  pcrrcivcd  that  regular  exactions,  however  heav7,  are 
borne  more  cheerfully  than  those  which  are  spasmodic  and 
irregular.  ■Vlready  there  must  have  been  some  kind  of 
financial  organiution  for  the  receipt  of  the  paymenU  made 
by  the  sheriffs  on  account  of  the  fcrms  of  the  shire  and  the 
dancgeld ;  hut  of  this  organization  we  have  no  evidence. 
1107-1137.  Now,  however,  during  the  Justiciarship  of  Bishop  Roger, 
there  comes  into  existence  a  permanent  body,  to  which 
perhaps  gradually  the  name  Scicearium  or  Exchequer  became 
technically  attachetl,  and  which,  probably  for  the  first  time, 
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brought  together  into  one  adroinisirativc  bodf  all  the  offictal 

heads  of  departments,   to  whom  lor    this    special    purpose 

weri:  added  a  certaJTi   numbeT  of  trained   finaiidcrs.     T»o 

eumslums  may  hr  xaid  to  have  :itdc-d  its  formation,     In 

be  fiist  pluce,  1-ienty  began  to  Itnin  a  race  of  ofIit:ial  nobility, 

he  Clintons  and  lioKscls,  to  take  the  place  of  the  too  pciK-eiful 

eudal  nobility  on  whom  the  kings  had  hitherto  been  obliged 

I  rely :  secondly,  the  great  oflidal  posts  seem  to  have  begun 

fto  fall  apart  into  two  classes,  the  more  ceremonial  becoming 

'henililaty  dmoiif;  the  feudal  nobles,  whilst  those  of  a  more 

purely  adminiirlrative  ijharacicT  renuiined  to  be  fdled,  ut  the 

ditposnl  of  the  king,  by  clerks  or  laymen  of  his  new  nobility. 

But   we   must   be  careful   not   to  overestimate  the    existing 

amount  of  organization.    The  de^-elopment  of  a  formulated 

system  of  gorernment  is  in  any  case  a  slow  process,  and  in 

mcdiacv^d  Englan<l  it  was  so  slow  ihal  even  at  the  beginning 

of  llemy  ll's  reign  his  ministers  were  little  more  than  officers 

of  his  household.'    Thus  it  is  not  surprising  that  'even  under 

Henry  I  the  word  scaccarium  is  by  no  means  of  common 

'  occurrence.' '    The  full  body  met  only  twice  a  year  to  receive 

the   sheriffs'  account:;,   and   the  ordinar)'    financial    business 

would  no  doubt  be  done,  as  perhaps  it  liad  hitherto  been 

[done,  by  the  Treasurer  and  his  siafT.    Still,  it  was  a  penna- 

'  ncnl  body  consisting  of  defmtte  persons,  und  orguni^   for 

a  di:rmite  piece  of  work ;  and  in  the  intervals  of  its  sessions  its 

members,  willi  the  title '  bnrones  scaccarii,'  were  sent  round  the 

counir)',  often  in  conjunction  with  the  sheriffs,  primarily  for 

Anancial  business,  but  incidentally  aUo  for  judicial  business. 

Thui  they  seem  to  have  been  called  eqtially  l»uoncs  scaccarii 

and  jutticinrii ;  but  it  has  been  pointed  out  that,  although  they 

^probably  were  experienced  financicn  and  adrainistralors,  they 

Iwcre  not  necc»arily  trained  lawyers.*    In  fact  as  yet  there 

Lwere  no  trained  lawyers;   for  there  was  no  law,  except  the 

Roman  and  Canon  law,  in  which  they  could  l>e  trained.     It 

was  the  organiutlon  of  Henry  II's  reign  which  ^\m  gave  the 

meatus  for  the  reduction  and  systemiilijation  of  I'lral  customs 

into  one  uniform  Common  law.    For,  although  Menr}-  II  raised 

the  Kxchcqucr  from  the  ruin  into  which  all  government  had 

fallen  in  Stephen's  time,  and  made  great  efforts  to  secure  for 

it  the  servke  of  si>eciaii*t»,  even  fore^ocrs,  it  was  to  the 
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jiidicix)  organiiatinn  of  the  country  that  he  turned  his  particulsir 
attention.  The  greatest  obstacles  to  good  government  were 
the  power  which  hat!  been  allowed  to  fall  into  the  hand«  of  the 
sherilfs,  and  the  dost  |irivileges  claimed  by  ihe  Iiaroiis  and  the 
cleiiiy.  Direct  Icgisi.-itiun  might  do  something,  but  administra- 
tive orgoniuition  would  do  more:  and,  great  as  was  Ihu  im- 
portance of  the  .,4s*i£«iofClarendon  and  Nonhampton,  it  was 
Ihc  regulation  ol  the  visits  cit  llu;  iiiriL-nni  |lt^ln-i>s.  il><-  estab- 
lishmciit  1)1  a  pemiant^ni  iudnuil  tnji\v  .iwi  the  cuilutiotuof 
the  *  tiiik-  >vsiL-in  of  w^^ji  which  lirouf  hi  ahi.iit  tl».-  supremacy 
of  tin-  ^;^[ti>mfin  Ij^n-  of  ihtf  land  ovlt  tilt:  fcudil  law  of  the 
manoirial  rmins  nr  the  L■<:clL-^ia^lical  law  of  the  Catholic 
^^mcpli.  Tlie  history  ol  each  ol  (tiese  will  be  told  in  another 
place.  Here  it  is  im]>ortant  to  notice  that  for  some  time  to 
come  all  the  commiilces  gradually  formed  to  administer 
separate  branches  of  government,  were  in  lheor>'  mere  delega- 
tions from  the  central  and  quite  indefinite  body  of  the  Curia 
Regis.  Thus  the  l^he<iuu  was  the  Cun'a  /text's  ai/  Stacm- 
rium;  the  judicial  court  of  five  judges  formed  in  1178  to 
remain  with  the  king  and  hear  the  plaints  of  the  pc<)plc,  «as 
the  Curia  Pexh  de  Baneo;  even  the  itinerant  justices,  though 
consiKling  only  of  a  few  professional  judges  mingled  with 
a  number  of  local  delegates,  were  said  to  hold  a  ('iiria  Regis 
/".  oHrf.tf.  as  tliey  went  round  the  country.'  In  course  of  time  these 
'35.  '80.  delegated  bodies  obtained  a  form  of  their  own ;  and,  in  any 
case,  whatever  was  the  authority  which  had  been  delegated  to 
tlu-m,  .1  Tcsirrve  of  po«'cr  was  always  deemed  to  lie  in  the  ting 
and  the  whole  Curia  of  wliich  tlicy  were  supposed  to  form 
a  part.  Thus  in  1 1 78  it  was  expressly  said  that  the  questions 
which  could  not  be  settled  by  the  five  judges  who  should 
remain  at  the  Curia  Rc^i.s,  wrere  to  be  referred  for  hearing  and 

s^^'i'f'  •'''^"''"S  '°  ''"^  '''"K  '">^  ^'^  sapientes.^  By  this  vague  method 
the  chronicler  intended,  no  doubt,  to  describe  the  body  that 
would  perhaps  a  century  later  be  known  as  the  King  in  Council 
— the  mainspring  of  the  administration  of  the  country.  To 
this  strictly  executive  Council  under  tlie  Normans  and  early 
An^evin»,  by  way  of  distinction,  has  sometimes  been  applied 
the  term  Aula  Regis.  But  it  has  reoently  been  pointed  out' 
that  the  Aula  dealt  merely  with  alTairs  of  llie  loyal  household, 
and  il  may  well  be  questioned  whether,  until  the  end  of  the 
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ihitlcimth  icntiir)-,  there  was  anything  tn  distin^tubb.     Foti  the 

gvncrxl  conduct  of  the  administration  would  naliitaUy  be  the 

jftst  point  in  which  the  king  would  allow  hiniftir  to  be  '  fcticrcd 

by  a  itHitine  which  would  Htiffen  into  law.''    Thus  it  seems '  MxliUa 

probable  Ihnl  throughout  the  reign  of  Henry  II  the  go^erniiient  fy^fj^ 

of  the  country  continued  to  be  administciwi  in  dvparlnients  fnimd.  xv 

whost  only  point  of  contact  was  the  person  and  will  of  the 

king 

S  14.  It  is  to  the  minority  of  Henry  III  that  Pr  Stubbs 
has  taught  us  to  look  for  the  fmt  Tudiincnts  nf  a  central 
ndministralivc  council — that  is,  to  a  time  when  tliere  existed 
a  Council  of  Regency  which  owed  its  apr'"'ntm«i'  *"<!  sum- 
mons, not  to  the  pcrsoruil  will  of  the  king,  tml  to  the  nomi- 
nation of  the  Cfiniiimni-  Concilium.'     But  there  is  reason  to  »  S.  C.  H. 
think  that   the   Coumil  of  Regency  was  a  mere  temporary SS' 7". *3a_ 
airai^ement,  an<l  that  wc  have  no  warrJnt  for  beUeving  that 
until  well  into  the  reign  of  Edward  I,  there  was  any  orf;ani/ed 
Council  except  the  Commune  Concilium.     This   had   been 
recognised  for  grants  of  taxation  by  ^lagns  t^arta.'    On  all '  .v. 
other  matter  s~-le|{i  slat  ion,  the  admtn  titration  of  ci|ui[y,  general  *  '*■ 
polilicat  discusstun — (he  king  took  counsel  with  such  persons 
as  tic  choae  to  summon,  and  these  for  the  time  bein^  formed 
his  council.     Thus  the  Council  even  under  lidward   I  can 
only  be  described  as  [lerh.ips  mainly  a  body  of  officers,  that  is, 
'of  men  who  in  one  capacity  or  another  arc  doing  the  king's 
work,  and  receiving  the  king's  pay.'  *    The  only  permanent  •  MaiiUn 
organiiaiion  in  cto^  contact  with  the  king  was  the  Chancery  Mrma- 
—the  office  of  the  Chancellor,  whom  Dr  Slubbs  charaeteri/ex  /^^j* 
as  the  king's  secrelar)'  of  ntaie  for  all   dei>arimenis.^      \\k  mtnit. 
would  be  surrounded  by  a  number  of  clerks  who  haw,  not  >,v.  c. 
inappropriately,  been  described  a*  under-xecretaries  of  state,  1  inl- 
and many  or  whom  n-erv  ccclesiA»ties  holding  high  ptcfermcnt 
and  trained  students  of  Roman  and  Canon  Law.     It  was  at 
yK  a  long  time  before  ihc  Chancery  was  to  become  a  judicial 
tribunal.     It  was  at  present  a  x^eat  secretanal  bureau,  a  kind 
of  permanent  civil  ser\ice.     Nearly  everything  emanating  from 
ilic  Crown  ultimately  took  ihe  form  of  a  docum<rnt  drawn 
up  in  Chancery  and  sealoJ  with  the  (ircat  Seal.     Hincc  the 
(]uantity  of  rolls  of  all  kind)^~  close,  patent,  6ne,  charier  and 
oiliera — whidi  fonn  some  of  the  most  valuable  material  for 
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tracing  ihe  early  de*-eIopin<;m  of  the  administraiivc  atrangc- 
menu  of  the  TOuntry.     Und^r  Hcnrv  II  it  was  established 


that  nn  iu^\}nn  Pf.iilrf  h,-  lii-pp  in  the  kintr'n  irouHs 

an   OriginatilHf    writ   i-mn-ij    fr.im    ('li:iiiii;fy,    which  iK't-'llllt'   I  he 

warrant  of  ihcroval  judges  for  entertaining  the  action.  Many  of 
these  writs  were  issued  in  answer  to  petitions  addressed  tn  the 
Crown,  and  as  the  number  of  these  petitions  increased,  it  was 
perhaps  for  the  reception  aiid  answer  of  them  that  a  central 
administrative  council  first  began  to  be  formed.  For,  many  of 
these  |ietitions  could  only  be  answered  when  the  king  was 
..lurroiindcd  by  his  councillors  or,  in  other  words,  when  he 
was  holding  a  'parliamcnlum'  or,  colloquy,  and  arrangements 
wcic  made  in  tiSo  and  again  in  1393  for  the  sorting  of  the 
numerouB  written  requests  which  were  now  preferred  to  the 
Crown  on  all  kindK  of  matters,  and  for  the  reference  of  the 
more  important  of  them  to  the  king  in  his  Council.'  Hut 
not  even  yet  can  the  Council  as  such  be  said  to  have  formed 
a  separate,  well-dettned  body ;  for,  the  answers  of  the  kinj;  in 
his  Council  arc  enrolled  sometimes  on  the  rolls  of  the  more 
strictly  professional  court  hcld^^Quuj^,  which  was  coming  to 
lii-kimwn.Tnli.-  K^,r>^^'t  R..ni-li,  Konieiimri  on  the  Chancery  rolls, 
and  sometimes  on  the  newly  formed  Parliament  rolls,  whidi 
also  contained  the  records  of  a  body  described  by  a  contem- 
porary lawyer  as  '  the  king  in  his  Council  in  his  Parliament,' 

•  Fleta.  06.  — apiwrcnlly  the  judicial  side  of  ihe  Commune  Concilium,^ 

It  is  to  the  last  li3l£j)t  the  founccnlli  century  that  wc 
must  look  for  the  clear  setting  apart  of  the  Council  into 
a  body  which  was  to  exercise  special  functions  of  its  own. 
v\bout  the  middle  of  the  century  Chancery-  was  separated 
olf  into  a  court  for  the  hearing  of  certain  classes  of  cases 
by  the  direction  10  suitors  to  appear  '  before  our  Council 
in  our  Chancery,'  and  '  to  do  and  accept  as  our  court  shall 

'  rik«,  54.  adjudge.''  Far  more  important  was  the  aeparaUaa  o(  C'oiincil 
from  Parliament.  One  of  the  most  useful  powers  exercised 
by  the  king  in  )m  Council  in  his  Parliament  was  that  of 
interposing  at  intermediate  stages  in  any  suit  for  the  purpose 
of  preventing  delaj-s  in  Ihe  adminittrntion  of  justice.  Uut 
Parliament  only  sal  at  intervals,  and  it  was  apijarenlly  with 
the  intention  of  remedying  the  consequent  difHcuUy  found  by 
well-intentioned   suitors   in   getting  judgement,    that  in  dij^ 
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n  Act  directed  the  election  in  P^trUament  of  Rvu  lords  nhot 
in  concert  with  the  Chancellor,  Treasurer,  Judges,  and  other 
nicmlHTS  of  the  King's  Council,  should  be  empowered  in 
answer  to  petitions  from  suitors  lo  direct  the  Juiiiices.  This 
body  thu3  Tcpreseniud  the  King  in  bis  Council  in  liis  Parlia- 
n>ent,  and  could  act  at  all  timet  irrcipectivc  of  [larhamcntarf 
Minions.  In  its  definite  montion  of  jjcrsons  the  Act  probably 
gave  to  the  Council  a  consistency  which  bilhcrro  it  had 
lacked.  At  any  rate  it  h  to  the  early  years  of  the  succeeding 
reign  that  we  can  definitrly  Irau!  tht-  se|Uiration  of  the  Council 
and  Parliament-  In  1383  the  Rolls  of  Parliament  make  a  clear 
dtstinriion  in  the  direction  thai  'as  lo  pciitions  and  bills,  the 
king  wills  that  those  which  cannot  be  expedited  without 
Parliament  be  orpcdited  in  rarliamcni,  and  those  which  can 
be  expedited  by  tlie  King's  Council  be  laid  before  the 
CouiKiL"  Three  years  later  (13S6)  bi^in  the  separate  Pro- 
cetdings  and  Ordinances  of  the  I'rivy  Council— Concilium 
secrctum  aut  privatum— as  it  now  came  lo  be  called.*  To 
complete  the  sejiaration,  the  Lords  of  Parliament,  as  ihcy 
called  themselves,  refuse  to  allow  the  Judges  to  occupy  iho 
position  of  equality  with  themselvea,  which  those  officials 
had  occupied  in  the  old  and  now  defunct  assembly  of  the 
'  King  in  his  Council  in  his  Parliament,'  and  while  admitting 
them  to  the  sessions  of  Parliament,  insist  that  they  come 
there  merely  to  give_le^l  opinions  when  asked,  and  not  in 
the  capacity  of  members  of  the  Ixirds'  House  in  Parliament. 
It  was  in  pursuance  of  this  view  ihat  in  1387  they  referred  to 
the  Judges  the  legality  of  the  appeals  of  the  Lords  Appel- 
lant against  Richard  IPs  Qtvouritcs  and  ministers,  and  then 
rc)ccied  the  decision  to  which  the  Judges  came.'  Tlie  reason 
for  this  ultimate  scjiaration  may  be  found  in  the  growing 
power  of  tlu  Commons.  By  the  end  of  Edward  Ill's  reign 
the  form  of  the  House  of  Common*  moy  be  regarded  as 
practically  establiibed,  and  extennve  claims  to  power  had  been 
advanced  by  its  members.  As  a  oounterjioise^  the  king  on  his 
side  felt  the  need  of  a  more  distinctive  body  of  advisers 
through  whom  his  prcrogolivc  sliould  be  exercised ;  while 
the  Lords  must  Itave  seen  that  their  hitherto  indefinite  organita- 
tion  would  not  long  protect  the  privilege*  of  their  oider  against 
the  formulated  claims  of  the  king  or  ihu  Commons. 
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Bui  the  Dierc  orftaniulion  of  tbis  body  of  royal  adviten 
lutd  at  once  set  it  tn  anlaKOtiiun  to  the  national  Assembly. 
Already  umlcr  Henr)-  111  tlie  kitig  simvc  lo  make  the-  Council 
into  a  nKTc  insinimrnt  of  liis  will  by  filling  it  with  his  foreiKn 
fftvounics  and  dependants;  and  the  rcprcscnlaiivea  of  the 
barons  had  responded  by  attempts  to  convert  it  into  a  mere 
coniniiticc  of  the  Commune  Concilium,  b)-  securing  for  that 
body  a  voice  in  tlte  iioniiiialion  of  its  meinbcrj.  W^bcn  the 
Commune  Concilium  gave  way  to  Parliament,  compbincs 
ftgaiiut  the  action  of  ihc  Council  were  nxloublvd.  'Ww  first 
attempts  lo  check  it  were  on  ihe  lines  of  the  baronial  policy 
under  Henry  HI  ;  for,  the  appointment  of  the  Lords  Ordainerx 
in  1311  aimed  at  taking  the  nomiitaiion  of  memhen  of  the 
Concilium  out  of  the  hondi  of  tJic  Crown.  A  newer  m«tnS-J 
towards  the  same  end  was  »  It^s/alht  (urUiilmfnl  0/  thr, 
Coitmiti  nulkority.  Among  «c\'e]'al  statutes  pnscd  under 
Edward  III  with  Ibis  object,  may  be  uoucvd  especioll)-  one 
of  1553,  which,  aiming  at  the  power  of  arbitrary  inipiisonment 
exercised  by  (he  Council,  declared  that  'from  hence  no 
shall  be  taken  by  pc-lilion  or  suggesiion  made  to  our  tord^ 
the  king  01  to  his  Council,  unless  il  be  by  indictment  or 
prcsenlment  of  bis  good  and  lawful  people  of  the  some 
neighbourhood,'  etc. 

By  the  end,  then,  of  the  reign  of  Rtchotd  II  the  Council 
had  bei~oine  an  organised  assembly  of  royal  officials,  exiHUng 
at  the  pleasure;  of  the  king  and  ipio  /ado  dissolved  ai  liis 
dcaili.  Like  the  old  and  indclinite  Curia  Regis,  ii  was  at  once 
the  body  of  executive  ministers  and  also  the  stipreme  court  in 
judicial  in^ttten,  uniting  in  itself  the  now  inconsistent  functions 
of  the  government  which  suppresses  a  riot  and  tic-  court  which 
tries  ihc  riotera.  Indeed,  its  legal  side  was  so  prominent  iltai 
out  of  term  time  it  took  cogniauice  only  of  such  things  u 
were  abioUitcly  noccstory  to  be  done. 

llut  the  Council  was  not  merely  the  instrument  of  the 
royoLftciogaltvc.  Under  favourable  conditions  it  was  a.^ck 
uiKifi  the  action  of  t)ie  king,  '  a  curb  placed  by  the  aristocrairy 
on  the  nrliitrary  exercise  of  his  will."  For  it  will  rcathly  be 
undcrMood  that  ccnain  hereditary  offidaUi  sudi  as  the  Mar- 
shal and  Chamberlain,  would  necessarily  form  a  part  of  every 
Council ;  while,  allhough  the  king  was  free  to  exercise  a  choice 
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among  the  whok  Episcopal  body,  yet  an  equally  necessaijr 
clement  wouM  be  a  largtf  number  uf  bi!th<)i]»  whone  main  claim 
to  respect  vfaa  independcni  of  ihc  Crown,  itut  again,  although 
jindcr  Richard  11  and  Hcnr^-  IV  the  king's  power  was 
lidcnt  to  ensure  an  annual  reappointment,  and  to  include 
nong  the  members  »o  less  than  seven  outside  the  ranks  or 
the  nobility ;  under  Henry  VI  and  onwards,  app<>intra<-nts  lecm 
IQ  have  been  made  Tot  the  king's  tire,  and  the  number  of 
commoners  in  the  Council  tended  to  decrease.'  Thus  the '  Plum- 
Council  imposed  stringent  regulations  on  the  rojral  *ciion.  ^^'[^ ''"^ ' 
partly  no  doubt  lo  protect  the  rights  of  the  Crown,  but  chiefly  394.  ^98. 
•opeihaps  to  ensure  that  it.i  members  shall  be  consulted.  As 
a  result,  no  grants  or  expressions  of  the  royal  will  were  CMP 
sidercti  valid  until  (here  had  t»:en  athxcd  lo  them  the  ro>-al 
seal,  whether  it  were  tlic  Great  Seal  of  the  Chancellor  or  the 
Prity  Seal  in  the  hands  of  a  kssci  official. 

§  15.  During  the  early  years  of  the  I.ancastrians  the  mutual  The  I'rlv)- 
antagoniim  of  Council  and  Parliament  was  temporarily  dis-  ^'"'"*"' 
pclled.     From   1400  to  1437  (Touncil  occupied  that  jxisilidhi  ijniiei  the] 
of  a  committee  wielding  power  dcle^^ted  t<)  it  by  Parliament,  I^nc"- 
to  which   the  larger  body  had   more  than  once  striven   to  ""'"' 
reduce  h.'     By  nominating  the  members  of  the  Coufk'U  in  •  pIimb- 
Parliament,  Henry  IV  seems  to  have  satisfied  the  extreme  J**'  ^ 
pOfKUlar  demand    far  election  of  mmistcis.     iJut  after    1437  ^  ^  f^    • 
Henr)'   VI   attained   his   majority,  and   under   the  inl^uence  i  3^. 
of  his  wife,  Margaret  of  Anjou,  he  nominated  men  who  were  IujN>iKr 
not  acceptable  to  the  natiort    The  succeeding  period 
that  of  the  Council's  highest  power;   for  it  was  not,  as  it^ 
came  to  be  under  the  Tudors,  overshadowed  by  the  Crown ; 
while  the  regulations  which  it  had  enfttrced  as  lo  royal  grants  Under  the 
and  cxjiTCTsions  of  the  royal  will,  placed  at  its  disposal  ihe^"'^"*'*- 
unchecked   exercise  of  the  prerogatives  of  the    Crown.     It 
was  perhaps  owing  to  this  resumption  of  its  pon'cr  by  the 
Council,  thai  the  already  growing  distinction  was  emphastied 
I  betvreen  the  Privy  and  the  Ordinary  Council.    This  seems  to 
\havc  l>ecome  clear  durii^;  the  minority  of  Hetirj-  VI,  when  it  Revival  of 
wa>  again  performing  the  additional  fiincrions  of  a  Council  of  |«  nuibor- 
Kegency.     'l'hus(i)  as  the  admini.itraiive  iMtdy,  the  0>uncit  "''■ 
would  irKtudc  all  the  groat  oAkials  of  state  who  were  paid  and 
whose  regtibr  attendance  was  demanded;    while  (a)  as  the 
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Ordinarr  Council,  it  would  include  judges  and  oihcr  Coun- 
cillors who  would  be  summoned  occasionally  and  for  a  special 
pUTposi^     U  is  woTlh  while  to  notice  in  passin);  that  it  was  this 

"^full  Ordinary  Coiindl  which  was  really  the  Stat  Chamber,  and 
which  exercised  the  judicial  sid<;  of  the  Council's  authority. 
The  Council  had  always  done  its  work  by  commitlixs,'  but 

( the  Privy  Council  may  be  regarded  as  the  first  permanent 
'•committee  of  the  body.      This  system   was    much    funhcr 
developed  under  the  Tudor  soverdgns,   and  was    rendered , 
necessary  by  the  increated  activity  of  their  government. 

With  the  accession  of  the  Tudor;  the  Council  entered  on 
a  new  phase  of  exiEtencc.  -H'hc  period  between  i4S5and  1640 
haa  been  described  as  the  age  of  government  by  Councils, 
After  the  fall  of  the  Lancastrians  the  poniiion  of  the  Council! 
underwent  a  great  change  ;  for,  owing  to  the  dc^ilruction  of  the 
power  of  the  nubility  in  the  Wars  of  the  RoKe«,  it '  ceased  tu  be 
a  check  on  the  royal  will,  and  sunk  into  a  body  of  otficiaU.''^ 
But  .IS  its  independence  lessened  its  powers  increased.  The 
political  authority  which  it  exercised  in  the  fifteenth  century 
remained  umouclicd  ;  while  its  le^&ide  was  greatly  enhanced, 
and  its  kijislaiive  activity  almost  superseded  that  of  Parliament 
itself.  Thus  (i)  every  opportunily  wa*  seir.ed  to  iubjtet 
eutiying  farts  of  the  kingdom  to  Ike  CounaTs  direct  eontrol 
as  Ireland  by  Poynings'  Act  of  U94<  and  Jersey  and  Guernsey 
during  the  same  reign  of  Henry  VII.  It  was  with  the  same 
object  that  special  ("ouncils  were  erected  for  the  government 
ofdiRcrent  parts  of  England  itself.  Such  were  the  Coundi 
of/he  North  (1539),  the  Council  oj  IVa/et  aitd  the  Marekti 
(1543),  the  Couwi/  0/  l/te  IVtst  (1540),  and  the  ComtI  of  the 
Cattle  Chamhtr  tn  Ireland  which  was  set  up  during  the  reign 
of  Elizabeth.'  Of  similar  elfect,  though  older  in  origin,  were 
the  Council  of  Calais,  the  Stannary  Court  and  the  govern- 
ments of  the  Palatinates.  The  extent  of  ihi.'s  special  juris- 
diction may  be  gathered  from  the  calculation  that  one-lbird 
of  England  was  thus  withdrawn  from  the  protection  of  the 
Common  Law.  Again  (i)  tliere  was  a  constant  attemjn  on 
(he  pan  of  the  Tudors  to  extend  the  Itj^slative  ftrwtn  ef  the 
Caimti/  through  the  use  of  Proclamations.  'I'hcse  were 
temporary  cnaclmenls  like  the  earlier  Ordiiuinces  i«ued  by 
tlic  king  with  the  advice  of  his  Council    'ITw)-  were  define^ 
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by  the  Uwycre  as  inlendcd  to  explain  ot  call  attention  to 
ambiguous  or  obsolete  statutes  ;  but  tlic  sovereigns  did  every- 
thing ill  their  ptmer  to  endow  them  with  the  full  (oit-e  of 
parliamentary  Acts.  But  (3)  the  grt^al  aim  of  the  royal 
policy  w«s  to  plaet  tht  law  tourtt  gtntrally  under  ikt  inftuenet 
of  Ifu  Cotinal.  This  wjis  attempted  in  two  ways:  (<i)  new 
Courts  were  creeled  composed  chiefly  of  Councillors  and 
acting  tinder  tlic  supervision  of  the  ('ouncil.  Such  were  the 
Courts  nf  Jiigk  Cofnmisiion,  which  wilt  be  fully  dealt  with 
elsewliere;'  of  ^r-zwrt/*,  formed  under  Ht-nr)- VIII  a*  a  niiiior '  pp.  s^^-S- 
Cmirt  of  Equity  to  hear '  poor  men's  complaints ;'  of  Augmenta- 
/i&ns,  for  dc.nling  with  the  confiscated  monastic  property;  of 
^rstfruin  and  Tenths,  10  adminiMer  the  Aruiates  and  Tenths 
whi<-h  wi;re  tmnsfeired  from  the  I'ope  to  the  King;  and  of 
tVardf,  set  up  by  Henry  VIII  for  the  better  exaction  of  the 
feudal  dues. 

Most  important  of  alt  was  the  direct  extension  of  the  lujodidal 
'  judici.il  authority  of  the  rouncil,  whii  h  loole  place  through  the  purity. 
(^)  growth  of  llic  Court  of  Star  Chamhtr.  It  Iws  been  shown 
tlui  when,  under  Henry  VI,  there  appeared  a  distinction 
between  the  Privy  or  Inner  and  the  Ordinarj-  Council,  the 
judicial  functions  of  tlie  Council  were  exercised  by  the  larger 
body.  These  judicial  functions  comprised  an  appellate  juris- 
di<;t)on  in  civil  cjises,  to  the  exercise  of  which  no  objection 
was  crer  matlc.  Hut  ihcy  rompiiscd  also  the  jurisdiction  of  a 
crimiiuil  court  of  first  instance,  which,  ncccssnr)-  though  it  often 
was,  formed  a  subject  of  consUnt  complaint  in  Parliament.  But 
during  tl»e  [larliamcntary  period  of  Lancastrian  rule,  Parliament 
occasionally  conferred  on  the  Council  by  statute  criminal 
powers  at  first  han<l.  It  was,  then,  going  very  little  tieyoiid  what 
the  Lancastrian  Parliaments  had  already  done  when  an  Act  was 
passed  in  1487.  constituting  a  new  Court  composed  of  seven  j  Hen.  VH. 
persons— The  Chancellor,  Treasurer.  Keeper  of  the  Privy  Seal, «-  '■ 
a  Bijtht^,  a  temjioral  Ix>rd  and  the  l«io  Chief  Justices — which 
^ould  take  eogniuincc  of  'unbwful  maintenance,  (tivmg  of 
licences,  signs  and  tr>kens,  great  riots,  unlawful  assemblivs,'  and 
all  olTencefi  against  peace  and  order  which  were  too  serious  to 
be  dealt  with  by  the  oidinar)-  local  courts.  There  seems  to  be 
no  douU  that  this  is  the  court  which  is  shortly  afterwards 
called  ibe  Court  of  Star  Chojiiber.     Its  exact  connection  with 
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the  Council  is  a  matter  of  rcry  considerable  doubt  The  h 
jurisdiciion  assigned  lo  it  concerned  a  class  of  c&se«  vtith^^ 
which  the  Ciiuncil  would  ordinarily  have  dealt,  and  it  cannot 
be  supposed  tliat  the  Act  wliich  set  up  this  new  court  was 
intended  to  deprive  the  Cuuticil  of  a  portion  of  its  judicial 
iiuthorily.  The  powers  of  the  two  Ixidies,  therefore,  were  in 
these  special  nuitters  concurrent.'  Moreover,  no  one  questions 
that  the  two  courts  remained  sq»ratc  uniil  nt  least  1519,  at 
which  dale  an  Act  wa:^  passed  confirming  the  jurisdiction 
of  die  Stai  Chamber  and  adding  tlie  pTcsident  of  the  Council 
as  an  eighth  member.  Beyond  this  dale,  however,  all  clue  of 
the  connection  of  the  two  bodies  is  lost.  It  is  generally  said 
that  towards  the  dose  of  Henry  VIll's  teign,  the  special  work 
for  nhich  tlw  small  Star  Chamber  was  created  having  been 
accomplished,  its  sqvuatc  existence  came  to  an  end  or,  rather, 
was  merged  in  the  general  authority  of  the  Council,  so  thai  the 
Star  Chamber  became  what  it  is  thought  to  have  been  before 
the  Act  of  Henry  VII,  the  whole  Council  i^itting  in  it&  judicial 
capadty.*'  Thus  all  I'rixy  Councillors  were  ext^a'u  membert' 
of  the  Star  Chamber,  and  since  the  powers  of  the  Si.ir  Chamber 
rested  more  upon  law  than  the  corresponding  powers  of  the 
Council,  the  Council  pn^fcrrcd  to  exercise  its  judicial  functions 
imder  shelter  of  the  Act  of  14S7,  and  by  the  addition  of  the 
two  Chief  Ju&ticei  to  the  whole  body  of  Councillors  for  such 
cases,  to  seem  to  keep  within  the  meaning  <>t  the  Act.'  But 
lliis  could  have  deceived  no  one ;  for  under  fvliubeth  jtnd  the 
firet  two  Stuuns  the  Stxr  Chamber  exercised  a  jurisdiction  far 
wider  than  any  conferred  b)'  the  .Act  of  1487,  although  only 
simitar  to  that  of  the  Council  itself  before  that  dale.  More- 
over, it  may  well  be  doubled  whethi-r  the  two  bodies  were  ever 
regarded  at  identical.  In  the  tint  [>lace,  the  I'rivy  Council  as 
such  stilt  continues  from  time  lo  lime  lo  wicrcise  its  old 
criminal  jurisdiction,  although  in  numbers  of  cases  it  relegates 
the  trial  of  oHenders  t<i  the  Star  Chamber.  .\nd  secondly, 
i(  it  luscrtcd  that  '  all  contemporary  authority  on  the  subject 
of  the  Star  Cliamber  points  lo  the  inclusion  of  men  whose 
dignity  or  learning  strengthens  tlie  Court,  but  who  are  outside 
the  circle  of  habitual  advisers  of  the  Crown.'  in  other  words, 
even  if  all  Privy  Councillors  were  ex  t^ido  members  of  tlie 
Star  Chamber,  the  converse  was  not  the  case,  and  the  Star 
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Chamber  contained  in  addition  some  who  were  not  habitual 
councillors.  I-'innlly,  ihe  Long  Parliament  abolished  tlie  Star 
Chamber  on  the  ground  that  it  had  greatly  exceeded  the 
powers  conferred  on  it  by  the  Act  of  1487,  to  which 
it  owed  itK  origin.  Therv  is  plenty  of  weighty  authority  to 
show  that  this  was  historically  erroneous,  and  tliat  the  Star 
Chamber  existed  long  before  the  Aci  of  1487.'  But  it 
Eccma  very  probable  that,  by  the  end  of  Elizabeth'*  reign  at 
the  very  latest,  the  Star  Chamber  vim  a  separate  body  from  (lie 
<roundl,  and  that  a  distinction  was  drawn  between  them  'as 
to  their  composition  and  as  to  (be  matters  dealt  with  by  the 
two  courts.'  Thus  it  was  possible  for  the  Long  Patliamcnl, 
while  abolishing  '  the  couit  commonly  called  the  Siar  Chamber,' 
also  to  limit  tlie  civil  jurisdiction  of  the  'Council  table'  or 
Privy  Council.'  We  arc  *o  accustomed  to  regard  the  Star 
Chamber  as  an  engine  of  oppression  that  it  is  important  to 
notice  that  its  unpopularily  was  of  corapfliatively  tale  growth. 
Under  the  Tudors  it  did  a  much  needed  work  a&  '  a  tribunal 
constantly  restored  to  as  a  resource  jt^ainat  the  ignorance  and 
prejudices  of  a  country  jur^*,'  and  the  verdic(  ol  the  historian  is 
that  'in  such  investigations  il  showed  itself  inlelligcnt  and 
impartial."  Even  under  James  I  it  has  been  pointed  out  that 
'a  very  large  pan  of  the  business  that  came  before  it  arose 
from  suits  brought  by  private  persons.'  It  was  probably  true- 
that  the  haired  bestowed  upon  the  Court  was  due  to  the  use 
to  which  the  King  [>ut  it  in  hit  tiuarrel  with  Parliament  and 
the  people,  and  must  especially  to  its  intermeddling  in  the 
ecclcsiaslical  disputes.^ 

I'o  return  to  the  development  of  the  Council  in  its  admin- 
istrative capacity.  Under  ihc  Tudors  the  Council  was  all 
[wwcrful :  there  was  nothins  which  it  might  not  do,  and  in 
which  it  might  not  interfere.  Two  chief  points  call  for  notice. 
In  the  Tint  place,  it  htiame  a  much  larger  botly,  numbering, 

*  as  we  find  at  the  beginning  of  Kdwnrd  Vl'jt  reign,  no  le»  tlian 
forty  iDcmbers.'  This  body  was  divided  into  six  eommiliecE 
for  diffcTcnl  branches  of  the  Council's  work  ;  but  one  of  these, 
thai  of  the  State,  seems  lo  bare  been  so  much  more  important 

I  than  t)te  others  that  it  probably  consisted  of  the  privy  as 
opposed  to  Ihc  ordinary  councillors,  a  distinction  whieti  must 
have  increased  rather  than  diminiUicd    since    the    lime   of 
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Henry  Vt,  and  would  account  for  the  Tact  that  Henry  VHI 
on  many  ini]>ortant  occjisions  acted  without  the  conrurrence 
of  his  Council.  Tlie  second  important  point  h  that  tAt  king 
acted  through  his  srcntariet  in  preference  to  other  councillors. 

The  office  of  king's  secretary  or  clerk  dslcs  from  the  reign  of 
Henry  IH.  when  its  iiolder  formed  pari  of  the  royal  household, 
and  look  over  sonic  of  the  work  which  had  hitherto  been  dis- 
charged by  the  Chancellor  and  hi*  clerks.  At  fini  the  office 
conferred  no  polilic4il  inlJucnce ;  but  in  the  fifieenili  century  its 
holder  was  made  responsible  for  the  use  of  the  signet.  It  was 
under  the  Tudors  that  the  secretary  became  ii  great  political 
officer.  Since  1433  there  seem  lo  have  been  two  secretaries. 
They  now  ceased  10  be  officers  of  the  household  :  the  post  was 
given  to  men  of  distinction,  who  became  tx-offido  members  of 
the  Council.  Under  Elizabeth  they  were  first  called  Secretaries 
of  State,  and  one  of  thcnt  became  the  exponent  of  the  royal 
will  in  the  House  of  Commons.  VVhcn  we  turn  10  the  Stuarts, 
we  note  a  manifest  though  gradual  'Udint  in  the  autherity 
of  tht  Coundl.  As  far  as  uuiward  Mgns  went,  it  was  never 
so  powerful  as  at  the  Iwginning  of  the  seventeenth  century; 
at  any  rate  it  was  never  so  assertire.  But  there  ate  manifest 
proofs  that  it  was  unequal  lo  its  work,  and  could  not  cope  with 
the  new  difficulties  which  had  arisen  from  the  position  taken 
up  by  Parliament.  Thus,  the  Council  under  Charles  I  reverted 
to  the  cutlom  of  the  Yorkists,  and  cuniained  a  large  numt>eT 
of  nobility ;  while  a  prominent  piace  was  given  to  ihc  bishops. 
Together  with  this  anti-popular  movement  went  a  great  decline 
in  administrative  talent.  The  secretaries  were  no  longer  men 
of  first-rate  ability,  such  as  Thomas  Cromwell  and  Sir  Wiiliam 
Cecil,  or  the  real  advisers  of  the  Crown,  but  were  mere  creatures 
of  the  king,  a  Sir  John  Coke  or  a  Windcbank,  whom  the 
Commons  ovenode  or  ignorcd- 

1 16.  Meanwhile  the  numbers  of  the  Privy  Council  had  been 
growing.  The  distinction  between  the  effcciivc  and  honorary 
members  wa.t  a*  old  as  the  Council  iisolf.  It  was  a,  natural 
division ;  for  it  represented  those  whom  tlie  king  chose  to 
con-sult,  and  those  whom  it  was  impolitic  lo  omit  from  hti 
counsels.  The  first  body  would  be  composed  of  the  holders 
of  ministerial  office ;  but  the  Utter  would  claim  to  be  present 
at  the  royal  Council  board.    Ihinng  the  political  comjjlications 
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of  Charles  I's  rtign  tliac  arc  traces  Ihat  the  two  iKXiirs  were 
dnfiing  more  widely  apart.  This  became  incrtasingly  cleat 
when  Charles  II  retained  ihc  old  I'livy  Councillors,  many  of 
whom  had  t^iken  |iart  with  the  Commonwealth.  The  division 
of  the  Council  into  eommilUtt  for  f-urpoies  of  adminisfralion 
wax  no  new  thing.  Under  Charles  I  are  found  at  various 
times  .111  Irish  committee  (i6,u).  '^  special  committee  for 
Foreign  Affairs,  and  a  Scoich  committee  {1638).  I'ossibly  at 
Clarendon's  suggestion  this  aj-stcro  was  revived.  The  most 
important  of  the  committees  now  eilablished  was  one  for 
Foreign  Affairs;'  and  it  is  to  this  (which  after  Clarendon's 
flight  accidentally  confcrrt-d  an  undying  reproach  u|>on  the 
word '  Cabal '),  that  the  origin  of  the  later  Caiiinkt  is  genetally 
traced.  But  it  seems  that  there  was  a  further  and  purtiy 
informai eitmmiltee  with  which  the  kinj;  conferred  on  bis  most 
secret  alTair«,  and  which  '  was  diitim-t  alike  from  the  Foreign 
Committee,  and  from  the  entirely  of  the  Privy  Council.' ' 
II  is,  however,  important  to  notice  that  up  to  the  period  of  ihe 
Treaty  of  Uliecht  all  real  afTaiis  of  state  were  placed  before 
thc^//  Council. 

But  (.'larendon's  system  of  comminecs  had  not  solved 
the  whole  question  of  administration.  Indeed,  it  did  not 
touch  i]ie  most  imporlant  quesiion  uf  all,  that  of  harmon- 
uin^;  the  relations  of  the  executive  and  the  legislature.  The 
impeachments  of  Clarendon  and  Danby,  and  the  king's 
attempt  to  shield  the  latter  by  the  grant  of  a.  pardon  white 
the  triad  was  impending,  showed  the  necessity  of  arrivinjf  at 
some  solution,  unless  at  every  di.iagieemeni  reoourae  »ras  to 
be  had  to  desperate  remc<Hcr.'i.  It  suited  the  king  to  assent 
to  a  st/Ktne  aftnfmttd  to  Sir  fVi/liam  Tetn/'lf,^  by  which  the 
Privy  Cotmcil  should  consist  of  thirty  members,  halt  of  them 
great  officers  of  State,  the  other  half  independent  members  of 
both  Houses  whose  joint  incomes  jhould  equal  that  of  the 
whole  Mouse  of  Commons  All  should  lie  equally  entrusted 
with  every  secret  of  SUlc,  :ind  the  king  should  do  nothing 
without  their  advice.  The  scheme  was  a  compromise  between 
the  king'.i  right  to  appoint  ministers  and  the  exercise  of 
parliamentary  control  by  calling  tliose  ministers  to  account. 
But  it  was  t>ound  to  failure ;  for  no:  only  did  it  reproduce  the 
fault  of  ihc  cunsliiuiional   lawyers  of  the  tJreat  Rebellion, 
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and  or  Cromwell's  conjititutions,  in  that  it  was  bnscd  upon 
the  idcii  of  11  lMlitnc«  u(  power  between  executive  and  legis- 
lature ;  but.  practically,  the  numbers  were  loo  large  for 
administration,  and  nothing  secuim]  the  unanimit)'  of  the 
members.  Mureovcr,  the  king  wu  not  ready  to  resign  so 
mu<rh  of  his  prerogative  as  was  Implied  in  the  ctmlintial 
ccMiKullation  of  this  body.  He  sull  acted  on  the  advice  of 
a  small  number  of  pcrsonnl  friends,  of  whom  Sir  W.  Temple, 
inconsislently  enough,  consented  to  be  one ;  and  before 
the  end  of  the  same  ycur  he  had  disiolved  ont-  ["^rliament 
against  the  will  of  the  Council,  and  another  without  asking  its 
advice  at  all, 

The  ultimate  solution  of  the  tiuestion  between  executive 
and  leifislature  was  only  reached  at  the  Revolution  of  t6SS, 
when  the  Bill  of  Rights  deprived  the  king  of  the  undue 
exercise  of  his  roya!  prerogative ;  and  the  custom  of  an  annual 
Mutiny  Bill  and  ApiJiopriation  Uiil  ensured  the  regular  sum- 
mons of  Parliament,  and  rendered  it  impossible  to  maintain 
a  body  of  mtnisicrs  who  were  not  acceptable  to  the  majority 
in  the  House  of  Commons.  Bui  William  struggled  hard 
against  this  conclusion.  He  not  only  used  every  influence  at 
the  dis]>oMl  of  the  Crown,  by  the  distribution  of  offices  and 
pensions,  to  obtain  a  permanent  majority  of  members  favour- 
able to  his  wl^es  ;  but  he  even  himself  undertook  the  man- 
agement of  foreign  affairs,  and  induced  the  Lord  Chancellor 
Somcrs  to  affix  the  <jre.it  Seal  to  a  blank  paper,  on  which 
was  subsrqucnily  inscribed  the  first  Partition  Treaty  with 
Louis  XIV.  Lord  Somcrs'  consequent  Impeachment  led  to 
the  in.teiiion  of  tvo  clauses  in  the  Act  of  Settlement '  designed 
to  tceure  the  ii;«ponsibility  of  ministers,  which  Danby  had  tried 
to  evade  by  pleading  the  royal  command,  and  Somcrs  by  claim') 
ing  the  connivance  of  a  Sccrctarj'  of  State.  The  cigluh  clause 
enacted  that  no  royal  pardon  should  be  pleadal>Ie  loan  impeach- 
ment: the  fourth  tJausc,  reviving  a  practice  of  the  fiftL-enih 
century,  provided  that  after  the  accession  ol  the  I  LinoH-erians 
all  resolutions  of  the  Privy  Council  should  be  signed  by  the 
members  responsible  for  them  ;  while,  finally,  the  awh  dause 
excluded  from  the  Hou.ie  of  Commons  all  holders  of  oflices-OT 
pensions  from  the  Crown.  Hut  th<;  two  latter  provisions  were 
soon  proved  to  be  far  too  stiingcnl.     No  one  would  h|y 
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undeitskcni  t)>e  duiics  and  roponsibilitks  of  cooncillorship  on 
the  term*  propoM-d ; '  while  the  exclusion  of  nil  tniniMers  would  '  ^'' 
have  [>l.iccd  the  executive  aud  Icgtslatuic  in  hopelcKt  confiict. 
Al  Ihf  same  lime  some  prvcauiion  again&t  royal  inllui^ict:  in 
the  House  of  Coinmonic  .teemed  iidvmble.     Consequent I;^, 
although  ihe  fourth  and  sixth  cbusct  of  the  Aci  of  Selllcmcnt 
were  repealed,' two  years  laier  the  'Act  for  the  Security  of  Her '  1705- 
Majesties  Pcrsoti,  Government,  and  Succession "'  inca|>acilAted  4  "^  S 
all  persons  from  sitting  in  the  Houxe  of  Comniont,  who  should  *^'  ^' 
hold  either  any  office  created  since  October  25,  1705,  or  a^'/^j 
peniioR  at  Ihe  pleasure  of  the  Crown ;  and  required  that  any  c,  41. 
member  who  was  appointed  to  an  alrcaJdy  cJcisiing  office,  should 
vucate  his  seat  and  subjea  himself  to  rc-electiotL 

Such  was  the  result  of  an  attempt  to  secure  ministerial  U'ldeiih 
responsibility  by  legi-ilation.  '  Nothing,  therefore,  but  custom,  ^IiJ[„B," 
based  on  practical  convenience,  has  worked  out  the  transition 
from  government  by  the  Crown  in  ('ouncil  to  government  hy 
a  ('abinet  con^sling  of  minister*  indicated  by  the  ('ommons  ; 
— from  tlw  le^al  responsibility  of  the  individual  Privy  Coun- 
cillor to  the  moral  res|xinsibility  of  the  collceti\'«  Cabinet."  **An*"»i| 
This  corporate  responsibility,  which  is  of  the  essence  of  the  '  ^ 
Cabinet  system,  came  chiefly  as  a  result  of  the  growth  of  the 
office  of  Prime  Mrnislei.  About  (he  time  of  Edwaid  ]  the 
Justiciar,  the  royal  lieutenant  of  Norman  and  early  .\ngevin  ^p- 
timcH,  wax  xuperscded  by  the  Chancellor  as  the  great  political 
odker  of  the  Crown :  and  he  in  bis  turn  gave  way  under  Ihe 
Tudors  to  the  Treasurer,  who  was  on  ihc  whole  the  chief 
mtnbtcr  until  die  secession  of  the  House  of  Hanover.  At  the 
same  time  no  minister,  hon*e%-er  prominent,  had  the  choice  of 
his  colleagues  or  a  decisive  voice  in  mea^tuies.  Between  the 
Kevolution  of  itftS  and  the  accession  of  the  Hano\-erians 
there  arc  three  instances  of  a  homogeneoui  ministry,  hut  none 
of  Ihcm  was  sufficiently  strong  to  establish  a  prece<ient.  I''or, 
the  Whig  Junto  was  without  a  leader :  Godolphin,  under  Anne,  t6i)$-t6gli. 
bad  for  some  yiars  to  put  up  nith  Tory  colleagues;  and  the  1703-1708L 
Tory  mintstcfs  who  gradually,  su|>erscde<J  his  party  were  ap- 1710-1711, 
pointed  by  the  queen  without  cnnsulting  him.  Attrmni* 

TI1C  truth  was.  that  circumstances  had  made  the  Cabinet "'"»«'"« 

•  Ibe  motive  i)owcr  in  the  executive  of  the  country.'  so  that  the  'ha\"X  "he 

,  king  sought  every  means  whereby  he  might  retain  at  any  rate  Cabinet. 
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a  velo  on  the  action  of  unacceptable  ministers.  As  he  tried 
10  influence  Patliument  itscif  b^  the  multiplication  of  pluccs 
and  pensions  und  by  diieci  bribes  to  the  members,  so  he 
strove  to  keep  the  Cabinet  in  order  hy  itie/ttding  amoNg  iti 
tuemiers  4evott<l  ptr tonal  foltm/ers  of  tht  king.  Thus,  from 
the  reign  of  Wilii^tm  III  onvi-ards,  besides  the  conmiiitees, 
either  |»ernianfnl  or  tcniporar)',  which  did  the  work  now  done 
in  [he  Foreign  Office,  the  Home  Office  and  the  Hoard  of 
Trade,  wc  find  not  only  the  whole  I'rivy  Council,  which  was 
assembled  for  formal  business,  hut  aho  a  twofold  Cabinet — 
an  outtr  Cabinet  includinji  llic  peat  officers  of  the  household, 
such  ax  the  Lord  Ch:imberlain  and  the  Master  of  the  Horse; 
and  non-political  officers  of  State,  such  as  the  Archbishop  of 
Canicrburj'  and  the  Lord  Chief  Justice ;  and  an  inner  Cabinet 
which  commanded  the  confidence  of  the  House  of  Commons 
and  therefore  really  settled  the  policy  of  the  countrj'.  It  is 
true  that  with  the  accession  of  the  Hanoreiians  the  king  dis- 
'  Hentn.  appeared  from  Cabinet  Councils,'  and  a  first  minister  became 
'9''  both  necessary  and  possible.     But,  as  a  matter  of  fact,  the 

wiilidrawjl  of  his  personal  influence  made  it  doubly  necessary 
tliat  he  should  retain  an  indirect  hold  over  the  deliberations 
of  bis  ministers.  Even  Walpole,  who  wa.t  perhaps  in  any 
modem  sense  the  first  Prime  Minister,  could  not  nominate  his 
own  colleagues,  and  was  obliged  for  years  to  tolerate  disseiiMtms 
in  his  Cabinet ;  while  the  personal  interference  of  George  HI, 
exercised  in  direct  and  indirect  ways  alike,  placed  his  minis- 
ters completely  in  the  background.  The  existence  of  this 
double  Cabinet  explains  the  action  uf  ministers  of  the  eighteenth 
century  in  repudiating  lesponsibitily  for  measures  carried  out 
'»  AiMi»i>  ii.  b>'  Cabinets  of  which  they  were  members ; '  nor  is  it  less  easy 


iii-iiS. 


to  understand  how  the  king,  by  intriguing  with  the  titular  col- 
leagues, was  able  to  maintain  bis  own  nominees  in  the  Cabinet 
and  to  thwart  the  action  of  ministers.  Burke  might  declaim 
as  he  would  agaiivit  the  cabal  which  had  been  formed  '  to  inter- 
cept the  favour,  protection  and  confidence  of  the  Crown  in  the 
passage  to  its  minislers,'  and  whose  members,  while  not  aiming 
at  '  the  high  and  responsible  offices  of  the  State,'  took  delight 
'  in  rendering  these  heads  of  office  thoroughly  contemjrtible 
and  ridiculous.''  It  was  the  king  himself,  and  not,  as  Iturke 
pretended,  a  Court  faction  that  was  to  blame. 


■ 
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Indeed,  50  long  as  this  personal  inlcrfcrcncc  of  Ihc  Crown 
lasted,  ihc  RTOwlh  of  corporate  resijonsibiltty  among  the  mem- 
^Jjent  of  ttx;  CiitHn«t  wa.t  iinpo»il>lc : '  and  it  v,-a.s  in  any  e&se 
itinst  (he  intercsl  of  tht;  Crovn.    The  ultimate-  CKtAblixhineni 

"of  ihe  principle  wa*  due  to  its  compulsory  n-cognition  by  the 
kttii;  in  a  few  isoUtcd  instances.  Thui,  in  1746,  tlie  I'ulhams, 
who  were  in  office,  took  u  inon  uniiatiiotie  advantage  of  the 
JiK'obite  Rebellion,  and  by  rc&igninx  in  a  body  forced  die  king 
to  admit  William  Pitt  to  office.'  In  1763  I'itt  himtelf  followed 
this  up  by  refusing  to  taltc  office  except  in  a  Cabinet  of  his 
own  composing,  and  thus  obliged  the  king  to  continue  the 
Crenvilie- Bed  ford  section  of  the  Whigs  in  power.  Bui  the 
first  definite  recognition  of  this  corporate  re&poii.tibility  may  be 
said  10  date  from  1782.  when  the  second  minixtry  of  Lord 

•  Rockingham  omitted  all  titular  colleagueK  and  was  composed 
only  of  elewn  |«;rM>iis,  all  of  whom  held  high  political  posts  and 
wetc  cogniwini  of  all  nK-asorefi  taken.  The  system  of  3  double 
('abinet  was,  however,  only  gmdually  abolished.  In  the  per- 
son of  the  Lord  Chancellor  especially  the  king  attemi>ted  to 
maintain  a  permanent  spy  upon  the  other  ministers.  Thus,  in 
1792  the  (ientistent  oppoiition  of  I^trd  Thurtow,  who  had  been 
l.ord  Chancellor  with  one  ihurl  iiiterrupliun  since  1778,  forced 
the  younger  I'iti  to  offer  the  king  an  easily  chosen  alternative 
between  his  own  resignation  and  that  of  the  Chancellor.'  'Hie 
fintt  principle  dealing  with  the  titular  Cabinet  wax  lormulaled 
in  l8oi,  when  Pitt's  Chaiiecllor,  I^rd  I x>ugh borough,  claimed 
to  remain,  though  willioui  office,  in  thw  Cabinet  of  his  suc- 
cessor. vVddinglon  met  his  pretensions  with  a  statement  that 
'the  number  of  Cabinet  minister:;  should  not  exceed  that  of 
the  perions  whose  responsible  situations  in  ofBcc  require  their 
being  members  of  it.' 

But  the  difficulty  lay  not  only  with  the  king's  desire  to  make 
the  minixters  feel  his  power,  but  with  the  extreme  reluctance 
of  the  ministetx  to  xulmiit  thein.idvc*  to  the  ovcrshadowin|i; 
authority  of  a  I'lime  Minister  through  whom  alone  such  moral 
responsibility  could  be  tealiied.  Walpolc  himself  definitely 
repudiated  the  position;*  and  even  so  late  as  1806,  whi^n 
objection  was  taken  to  the  appotnlmetit  of  I^rd  l^llenborough, 
Chief  Justice  of  the  King's  Bcncli,  to  a  seat  in  the  Cabinet, 
on  the  ground  that  be  might  be  at  onoe  prosecutor  together 
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wilb  the  rest  of  the  Ct^inct  and  judge,  the  other  ministers 

refilled  (O  iiocqit  this  plainly  staled  doctrine  of  mutual  i«- 

pbell,  Kpunsiliility.'     Indeed,  so  cuiential  was  it  before  the  Reform 


CBbinct 
{a)  to  Ihe 
Crawn. 


Dill  ihat  ihc  head  uf  the  Mini«r%-  should  possess  the  confidt-ncc 
of  the  king,  iliat  the  real  leader  of  thi-  Government  often  held 
a  subordinate  office,  while  ihc  First  Lord  of  the  Treasury,  liVc 
the  Dukes  of  Grafton  and  Portland  and  the  Marquis  of  Rock- 
ingham, were  hut  ihc  nqminid  leaders. 

It  was  only  with  the  cessation  of  corruption  and  the  formation 
of  strong  paittcsovcr  the  question  of  Parliamentary  Reform  that 
Cabinet  gflveinment,  as  wc  Icnotr  it,  can  be  said  to  have  been 
nltftineid.  The  result  has  liern  that  at  any  given  moment 
the  general  direction  of  the  policy  of  the  counttj-  is  in  the 
hands  of  a  body  of  men,  who  arc  individually  the  heads  of 
the  chief  departments  of  ihe  exerutive  government,  and  arei 
collectively  the  nomineci  of  one  of  thdr  numl>er,  the  Prime] 
Minister.  He  command*  the  confidence  o(  the  majority  in  the] 
House  of  Commons  iind,  no  matter  how  successful  thcii  oinrn 
administration,  with  him  they  stand  or  fall.  Thus  while  on  the 
one  side  the  method  by  which  the  Cabinet  is  formed  ensure* 
an  unanimity  in  it^  advice  to  the  Crown  and  a  secrecy  in  ita 
dcliberationH ;  on  the  other  side  its  individual  memhen,  as  heads 
of  departments,  have  direct  communication  with  the  sovereign. ^ 
Moreover,  the  concurrence  of  the  sovereign  i*  necessary  fo 
their  individual  dismissal:  although  a  I'rimc  Minister  wi^hir 
to  get  rid  of  a  colle^uc  can  ptaclioilly  always  force  the  king 
hand  by  the  alternative  of  his  own  resignation.  With  the  final 
extinction  at  the  double  Cabinet,  too,  the  atlitud*^  of  the  Crown 
towards  its  ministers  has  l>ecome  defined,  and  it  is  an  accepted 
principle  tliat  the  king  must  neither  ask  advice  outside  the 
Cabinet,  nor  act  wnthoui  its  concurrence,  nor  refuse  his 
support  so  long  as  the  minivers  retain  the  conlidcncc  of 
the  people.  For,  although  the  legal  respoivsibilily  of  each 
minister  can  only  be  enforced  through  his  |)0sition  uf  I'rivy 
Councillor,  the  Cabinet  is  not  the  Pri*7  Council.  This  body 
consists  of  no  less  than  three  sets  of  members— the  Cabinet 
for  lite  lime  being  and  mcmliers  of  former  Cabinets;  the 
holders  of  great  oihccs  of  State  uncomicctcd  with  politics ;  and 
eminent  men  on  whom  the  rank  is  conferred  as  a  compliment 
Thus  only  in  a  verj-  general  sense  can  the  Cabinet  be  even 


TIIK  KXKCUTtVE 


called  a  comintliee  of  the  Privy  Council ;  (or  it  is  unknown  lo  '  C'f, 
Uw,  its  numbers  uid  (jualifying  otliccs  an:  indeterminate,  and  ^^f'',' 
of  iu  deliljeMtiuns  no  record  is  preserved.'  i;4-i6(^ 

The  Tcbtion  of  the  Cabinet  tu  the  Commons  has  undergone  Giudit«>nii'i 
coniiderabic  change.     Ucfoti;  the  Reform  Bill  a  minister  who  f'^^^'' 
enjoyed  the  confidence  of  (lie  Croini  could  u»e  all  thot^e  means  i^. 
«  tlw  king's  dispo&al  to  pnacurc  a  majority  in  Parliament. 
From  1831   to  t86;,  the  date  of  lhc^  second   Reform  Act,  commoiit. ' 
ministers  did  not  retire  until  tliey  had  faced  the  new  Parliamcni 
and  had  been  definitely  defcntcd.    Sinre  1867,  with  the  ex- 
ception of  the  election  of  1892,  the  verdict  of  the  country  at  the 
polling  booths  has  been  so  clear  that  a  (Cabinet  to  whom  it 
has  been  adx-erse  ha&  not  waited  lor  the  meeting  of  I'arltnment 
in  order  to  make  way  for  one  which  will  command  a  majority 
in  the  new  House  of  Commons.-     Such  is  the  Cabinet  system  « Anw" 
aa  it  has  worked  itself  out  in  two  centuries.    The  Utenest  of  i38-i4<v 
its  recoj^nitioii  may  be  gjuhcrod  from  the  fact  that  Burke  is  the 
first  writer  who  mentions  it,  while  the  founders  of  the  American 
Consiitutiom  gave  it   no  place  in  their  ]>olity.     Meanwhile, 
certain  tendencies  may  be   noticed  which   arc  not   unlikely 
to  work  a  transformation   in   this  mode   of  administration. 
The  Cabinet  itself  is  becoming  so  large  from  the  increatiitg 
number  of  departments  whose  heads  must  be  included  within 
it,  tlut  the  real  decision  of  policy  seems  lo  rest  with  an  inner 
body  nf  the  three  or  four  most  indispensable  members.*    At '  tx<>il 
tile  same  time,  the  ever-increasing  interference  of  Parliament  Ji'y,',''™' 
with  the  administration  cannot  but  be  riewed  with  alarm  by       '      '  ' 
all  who  appreciate  the  necesntlyof  prompt  and  vigorous  action. 
And  this  tendency  lo  inmule  criticism   on   the   part  of  the 
Commons  intimidates  all   but  the  strongest  ministers,  wliile 
the  very  contrast  of  his  position  with  that  of  hi^  colleaf[U« 
places  a  papular  favourite  in  an  almost  (li<*tatorial  position. 
'I*hus.  filially,  it  is  tlie  people  and  not  Parliament.  t)ic  polling 
booths  and  not  the  lobby,  which  aiipoint  the  i'rime  Minister 
and  oven  nominate  to  him  some  of  his  subordinates :  and 
a  doubi  may  (Kihaps  be  allowed  whether  a  plebiscite  of  this 
character,  ai>d  even  of  this  size,  is  not  as  liable  in  sudden 
whims  and     inconsiderate    action    as    the    siii^-le    chamber 
which  jMnlitical  philosophers  and  practical    statesmen    alike 
deprecate 
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17.  Both  the  existence  of  the  Cabinet  and  the  large 
number  oriisuiemben  bear  viiness  to  the  continually  increiuing 
subdivision  of  the  function*  of  Govemnieni.  From  the  stand- 
point of  the  inrscni  day,  administintivi:  offices  may  be  divided 
into  tlirec  classes.  The  first  of  these  consists  of  two  great 
fi/^ai  wAicA  art  ivm  put  into  eominiisioH.  The  Aiiminr/h; 
which  ha«  Succeeded  to  the  woik  uf  the  Lord  High  Admirsl, 
is  dealt  with  el*cwhcrc.  'I'he  Trtaiury^  has  n  longer  history. 
The  Trfiuurtr  was  originally  the  custodian  of  the  royal  hoaid 
at  VVirichcatcf.  As  an  officer  of  the  lixchcqucr  he  received 
the  accounts  of  the  aherifls,  and  appointed  officers  to  collect 
ihc  revenue.'  He  waa,  however,  subordinate  to  both  Justiciar 
and  Chancellor,  until  the  sei»iation  of  Chancery  from  the 
Exchequer  under  Kiehaid  I  removed  him  from  the  influence 
of  the  Utter,  and  the  abej-ancc  of  the  Justiciarshi))  under 
Heiity  III  freed  him  from  the  former.  The  separation  from 
Chancery  necessitated  the  apiwiniment  of  a  Chancellor  of  the 
Exchequer,  with  charge  of  the  teal  of  the  Exchequer,  which  in 
Exchequer  business  took  the  place  of  the  Great  Seal  of  the 
Chancellor.'  Under  Edward  1  the  appointment  of  a  Chief 
Baron  rcliewd  the  Treasurer  of  the  judicial  businc»  of  the 
Exchequer.  The  latter  gradually  became  a  great  political  oHiccr 
until,  under  the  Tudors,  with  the  more  dignified  title  of  Ixird 
High  Tieasurcr,  he  superseded  the  Chancellor  as  first  minister 
of  the  Crown.  The  two  great  holders  of  ihe  office  were 
Lord  Burleigh  and  his  son,  the  Barl  of  Salisbury.  On  ibc 
death  of  the  Uitcr,  ihc  Treasury  was  put  into  commission  and 
was  gradually  separated  from  the  Exchequer,  During  the 
seventeenth  ceniur>'  individuals  were  still  occasionally  ap- 
pointed  to  ihe  office:  but  since  1714  it  has  always  been  in 
commission.  I'revious  to  17 11  the  Crown  nominated  all  the 
Lords  of  the  Treasury :  since  then  this  has  been  the  privilege 
of  the  First  Lord,  who,  with  few  exceptions,  has  himself 
acted  as  Prime  Mini.iier.  The  exceptions  hare  been  created 
^ther  by  a  rivalry  in  the  Cabinet,  which  caused  the  real  leaders 
to  take  subordinate  offices  under  mere  finurchcads  such  as 
Lord  Wilmington  (1 741)  and  the  Dukes  of  Newcastle  (1754) 
and  I'onland<i8o7) ;  or  by  a  desire  on  the  part  of  the  real 
chief  to  taker  a  lesv  arduous,  as  in  the  case  of  Chatham,  who 
was  Lord  Privy  Seal  (1766),  ora  more  congenial  post.     Thus, 
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Vox  in  1806,  and  Lord  Sntisbury  in  1885,  1887  and  1895  pre- 
ferred the  office  of  Foreign  Scctclaiy. 

A  second  class  of  admiiiisirativc  offices  is  formed  by  lliotc 
which  may  be  described  ai  in  thtory  Cemmiftfti  uf  f/u  Privy 
Cotituil.  Of  these  there  are  five.  (1)  The  Bear4  of  Trajt 
tindit  its  origin  in  two  councils  for  Trade  and  for  Plantations 
established  by  Charles  II  on  his  accession  t>y  commissions 
under  the  Great  Seal.  They  were  unice<l  in  1672,  and  eviin- 
£uisheii  in  1675.  In  1695  this  joint  board  wds  revived ;  and 
in  17S1,  on  its  abolition  as  both  costly  and  inefficient,  its 
place  was  taken  by  a  committee  of  the  I'livy  Council.  In  these 
two  councils  may  also  be  seen  an  anticipation  of  the  ofBce  of 
(he  Secretary  of  State  for  the  Colonies.'  (3)  The  Board 
of  Worki  succeeded  in  1851  to  the  Kuperi-iMOn  of  public 
works  and  buildin^^s  which  had  been  undertaken  since  1833  by 
the  admini.itratoTS  of  Crown  bnd.s,  commonly  known  as  Com- 
missioners of  Woods  and  Forests.-'  (3)  The  I.o<al  Government 
Board  was  created  in  1871,  and  took  over  the  duties  of  the 
I'oor  I.JIW  Boiiird,  of  the  Home  Secretary  in  respect  of  local 
);overnnicnt,  and  of  the  I'rivy  Council  in  connection  with  public 
health.  Mote  recently  the  County  Councils  have  been  j)laced 
under  its  central  control,'  {4)  The  Board  of  Agn'iuityrt  was 
formed  in  1 889,  and  look  the  powers  exercised  in  this  respect  by 
the  Privy  Council  and  the  noir  extinct  Land  Commissioners.* 
(5)  I'he  Committee  of  Council  on  Eduealion  wat  ciiahli.thed  in 
1856.  In  t&jo  the  lirsi  annual  sum  grunted  by  Pitrliament 
ID  aid  of  education  was  administered  by  the  Treasury.  In 
1839  an  increased  sum  was  given  to  the  care  of  a  committee 
(A  (he  Privy  Council,  which  speedily  became  a  depailincni  and 
gained  permanence  by  the  power,  bestowed  by  statute  in  1S56, 
CO  appoint  a  Vice-President  of  the  committee  who  should  be 
under  the  (not  entirely)  nominal  headship  of  the  President  of 
the  Council.  This  htts  prevented  ihe  Education  Department 
from  becoming  indciiendoil,  and  has  kept  it  ax  a  real  c«>mmittcc 
of  council.^  In  all  the  four  previous  cases  the  boards  consist 
of  a  bead  and  a  small  number  of  high  officials.  Thus  the 
Local  Go\-ernni(^t  Board  is  composed  of  the  Lord  President 
of  the  Couniil,  the  Secretaries  of  State,  the  Lord  Privy  Seat 
and  the  Chancellor  of  the  Exchequer  in  addition  to  its  own 
President    Hut  in  all  four  cases  the  Board  is  merely  ornamental, 
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and  ihc  whole  work  is  done  hy  the  respective  heads— the 
i'residenu  of  the  Board*  of  Trade,  Local  Governincni  and 
Agric  111  lure,  and  the  First  Commissioner  of  the  Board  of 
Works. 

The  third  class  of  offices  consists  of  .the  five  A-^wtorwj^ 
Sfa/f.  The  origin  of  ihc  office  has  been  alrcad)-  noticed. 
Until  the  end  of  the  eighteenth  century  iheic  were  generally 
two  Sccrctanes  of  State;  although  between  170;  and  1746 
u  third  was  appointed  for  Scotch  affairs,  and  from  r768  to  1781 
Colonial  matters  were  given  to  a  S]iecially  uppointcd  Sectetaiy. 
After  the  Revolution  of  1S88  the  work  was  dividc-<l  between 
a  northern  and  a  southern  deportment,  the  latter  including 
Ireland,  the  Colonics  and  home  affairs.  In  178a  the  nonhern 
department  became  in  name  what  it  had  been  in  reality,  the 
farvigH  Offite ;  while  tlie  southern  department  as  the  Heme 
Opit  stilt  dealt  with  Ireland,  the  Colonies  and  some  [lart  o[ 
the  management  of  the  army.  In  1 794  the  exigencies  of  the 
War  of  the  Kteodi  Revolution  caused  the  appointment  of 
a  special  Sttrnrtary  of  State  for  War  to  whom,  in  1801,  was 
transferred  all  busings  connected  with  the  Colonits.  So  it 
remained  until  the  Crimean  War,  when  the  Secretaryahijn  for 
War  and  the  Colonies  became  separate.  The  lait  addition 
to  the  Secretariat  was  caused  by  the  tiansference  of  JnJia  to 
the  Crown  tn  1858.'  Theoretically  the  division  of  the 
secretariat  is  a  mere  matter  of  administrative  convenience, 
Every  one  of  the  five  is  equally  capable  of  discharging  the 
duties  connected  with  any  of  the  four  departments  other 
than  his  own.  Dut  the  Home  Secretary  is  the  [irincipal 
Secretary  of  State,  and  as  »uch  has,  in  addition  to  the  general 
supervision  of  law  and  order  within  the  United  Kingdom, 
certain  ceremonial  relations  to  royalty  itself.'  Tlirec  sccxctary- 
shipfiof  a  lesser  degree  of  importance  may  be  noted  in  this  place. 
The  Secretary  at  War  lasted  from  the  beginning  of  a  stand> 
ing  array  uitder  Charles  II  until  the  office  was  merged  in  the 
moie  recent  but  greater  Secretary  of  Slate  in  1854.'  The  Irish 
Act  of  Union  in  iRoj  made  the  Chief  Secretary  to  the  Lord 
Lieutenant  ihc  principal  medium  of  communication  for  Ireland, 
and  although  recent  circumstances  have  exalted  the  holder  of 
the  oflke  to  Cabinet  rank,  ledinically  the  Home  Secretary  still 
rvmatns  responsible  for  Iri«h  alTaii^.*     A  separate  Secrct^iry  for 
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Scotland  wis  only  a|>i)oiRlucI  in  1885,  but  is  not,  litt«  hU 
temporaty  prydcccssor  for  forty  years  after  Ihc  Scotch  Union, 
necessarily  a  member  of  the  Cabinet.'  1  Aiimd,] 

I'n-o  other  clashes  (if  ministerial  officials  demand  a  pauinfi;  '"'>■ 
notice.     A  Cabinet  idwiiyn  includes  one  or  two  of  what  would 
dsewhere   be  called   'mini'stcr*  without  portfolios,"  that   is, 
holders  of  practically  honorary  offiWs  whom,  for  one  reason  or  Oili« 
another,  it  is  desirable  lo  place  at  the  centre  of  the  adminis-  ^^^"^ 
traiioii.     Such  are  the  Lord  President  of  tlie  Couiuil,'-'  and g  j^njon  II. 
tiie  Lord  Privy  Sea),'  >;enentlly,  thout^h  not  necessarily,  memben  151. 
of  the  Home  of  I^rds  and  the  purely  local  Chancellor  of  ihe''*'^  'S*- 
Diichy   of  L3r>casler.*      A  itceond   data  is  formed  by  llK*/Hd.t9j, 
/mjv  Offiten  of  Ik*  Crown — the  Lord  Chancellor,  a  peer  and 
I'residcnt  of  ihc  House  of  Ixirds  (for  whom,  howc^-er,  has 
sometimes    been    substituted  a  Lord   Keeper,  who,    although 
President  of  the  House  of  Lords,  is  not  a  member  of  it) ;  tlie 
Atlontey-General,   who  dates  back   to  Edward  1 ;  and  the 
Solicitor-General,  originating  under  Edward  IV  as  the  royal 
adviser  in  mxtlers  connected  with  Chancery  business.'  '  Md. 

All  the  officials  enumerated  abo^-e  are  ministerial ;  that  is, 
altliough  itot  all  necessarily,  and  some  never,  members  of  the 
Cabinet,  yet  they  all  change  with  u  rhange  in  the  Government.  The  Cnh 
The  rwcessary  members  of  a  Cabinet  would  seem  to  be  Ihc  "<*  ""^ ' 
First  L^otdofthcTrcasury  and  the  Chancellor  of  the  Exchequer,  S™";;* 
tlie  Lord  Chancellor,  the  l-'irst  Lord  of  the  Admiralty,  and  the  vice, 
five  Secretaries  of  State.     .Ml  time,  and  indeed  all  minisicis, 
mUBl  now  almost  of  necessity  -lil    in    Parliament.     The  last 
instance  to  the  contrary  was  Mi  Cbdsione's  retention  of  the 
Colonial  Secretaryship  for  six  months  in  1846  owing  to  his  ig^e. 
failure  to  obtain  the  necessary   rc-cleciion."     For   upon   the « nid. 
various  heads  devolves  the  duty  of  defetidin^  their  icapcctive 
departments  from  criiicism  in  Parliament.     The  policy  of  each 
department  i»  settled  by  iu  temporar)-  chief:  but  the  executive 
worlc  is  done  by  a  lai^c  permanent  staff,  who  are  admitted 
putly  by  patronage,  but  chiefly  by  competitive  examination, 
who  do  not  change  with  the  Government,  and  who  represent 
the  a|>eeialised  lcnow1edi;c  and  the  traditions  of  mana|;enient 
conivcclcd  with  each  individu.il  department.    All  these  oflicialf 
■re  by  statute  excluded  from  seats  in  the  Moum;  of  Commons. 
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Witan,  Commune  CowHium,  and  ike  Houit  of  Lords. 

%  \%.  An  acute  historical  observer  has  told  us  that  mankind 
owe&  its  freedom  from  the  bonds  of  archaic  custom  to  the 
growth  of  government  by  <3is,cussion.'  It  is,  then,  to  the  kind 
of  assi-mbly  by  which  such  discussion  was  c-ncouragL-d  that  we 
must  turn  in  order  lo  discover  the  principles  of  national  pro- 
gress. We  arc  wont  to  regard  lej;i>laiion  as  the  chief  work  of 
our  modern  Parliament ;  but  law  i>  a  ccim()arativt;ty  late  growth 
in  the  record  of  a  nation's  history!  Sir  Henry  Maine  has  de- 
scribed the  transition  from  (he  '  separate,  isoLiicd  judgcnientt ' 
of  a  divinely  descended  king  to  the  customary  Ian  maintairted 
by  the  incmoiy  of  a  religious  or  poliiical  aristocracy,  and  so  to 
the  period  when  the  diffutiion  of  the  art  of  writing  suggested 
the  formation  of  a  legal  code.*'  It  is  in  tlte  seiond  of  these 
periods  that  the  age  of  discussion  begins;  and  it  \^  liy  means 
of  this  discussion  that  the  customs  arc  giresenvd  so,  a  uiieful 
check  on  the  anarchic  elements  of  the  nidimcntnty  ^t.-lgc  of 
life ;  while  they  are  insensibly  but  appreciably  modified  into 
a  means  of  national  advance-  The  earlieat  records  of  the 
English  tribes  tecwgnisc  the  existence  of  govemniem  by  dis- 
cussion. The  majority  of  the  tribes  who  csmc  undi-r  Tacitus' 
observation  were  not  under  kingly  rule;  but  whether  they 
were  monarchical  or  not,  the  power  was  wielded  by  the 
tribal  asseiably,  and  it  is  especially  noteworthy  tliai,  while  the 
priHciptt  or  cliiefs  care  for  smaller  matters,  all  imjturiant  afTaira 
arc  decided  in  the  general  assembly  which  consists  of  the 

whole  body  of  ficc  warriors.* 
lis 
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In  the  lapse  of  ccnlurics  the  poiiilions  were  exactly  revtiwd.  CotmccUon 
What  may  be  called  the  conimiiicc  of  printipts  devcloiK-d  into  V"^?.*" 
the  WiTCNAr.RMOT,  or  council  of  wise  men,  wiih  whom,  in  con-  ^jn,„t 
junaion  with   the   king,   by   the   decision   of  all   important  nml  ilic 
matters.     Whether  any  power  remained  to  the  general  body  ™'"'"'^°'' 
of  rhc  freemen— ihc  follcmooi,  as  it  was  called,  is  a  point  of 
considerable  dispute.     Dr  Siubbtt '  believes  tliat  in  the  small  '  S.  C.  //;] 
kingdoms  of  the  lo-callcd  Heptarchy  there  was  a  Witenage-*^'" 
mot  and  a  folkmont,  nmJ  that  as  each  small  kingdom  became 
conquered  by  a  larger  neighbour,  iu  Witenagemot  disappeared 
or  was  absorbed  in  tliat  of  the  greater  power,  white  its  folk- 
moot  remained  in  Ihc  str(;htly  altered  position  of  a  shiremoot, 
Dr  Gtieisl.'  on   the  other  hand,  is  of  opinion  that,  in  the'//"'. ^ 
smaller  kingdoms  at  any  rate,  the  Wiienagcmot  and  folkmoot  f"^  ^''~" 
were   practically   identical.     Atr  Freemaii  would  prolong  ihc 
council  described  by  Tacitus.     'The  ancient  Mycel  Gemtit 
was  a  body  in  which  every  freeman  of  the  realm  had,  in  theory 
at  Icasl,  the  right  to  attend  in  person,'  which  right,  he  adds, 
'  simply  died  out  in    practice   and  was  never    formally  taken 
away.'     He  instances  '  the  many  passages  in  our  early  writers 
in  which  very  popular  lan];uage  i.i  used,  those  in  which  the 
gathering  of  great  crowds  is  spoken  of,'  arid  adds,  '  there  is 
nothing  wonderftil  in  sui)posing  that  the  great  mass  of  the 
qualified  members  of  an  assembly  habitually  stayed  away  ;  it 
is  much   harder  to   believe  thai  ever  and  anon  crowds  of 
unqualified    persons  thrust    themselves    into  an   assembly  in 
which  they  had  no  right  lo  appear  at  all.' '     Mr  Kemble,  *  Euayt, 
whom  Mr  Freeman  has  followed,  collected  scattered  notices  of  ith  S«ri«i, 
over  140  meetings  nf  the   Wiicnagemot   between   596  and  *+*"**'■ 
1066  ;*  but  nearly  all  the  jussagcs  which  refer  lo  meetings  of '.Sajwu 
a  pojMibr  body,  arc  concerned  with  the  election  of  kings  and  'P^^ 
ihe  jwomulgalion  of  the  liu-s,  inatlera  lo  which  the  assent  of  tiyiip. 
the  pofntlace  would  wisely  be  invited. 

The  rare  use  of  the  word  Witenagemot  seems  to  ahow  that  Cumpo. 
it  was  not  a  vet)-  definitely  formulated  body.     We  generally  j!j,'^"""( 
hear  of  the  Wiian,  the  wise  men,  and  the  description  points  u>  the  Wiwn*^ 
a  personal  rather  than  an  official  body.     In  proccw  of  time  the  seowL 
composition  and  powers  of  the  Witan  may  havi:  obtained  a  more 
settled  form.    The  share  which  they  lake  in  ihe  king's  grants 
of  bookland  seems  to  diminish  in  importance  i  from  necessary 
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assenten  they  b<.-come  merely  aimting  witnesses.'   Again,  whsN 

)M7-     cw:r  may  have  bci-n  tht-  t-aily  custom,  their  meetings  were  held, 

at  any  rate  in  the  later  days  of  Anglo-Saxon  rule,  at  regular  liincs, 

at  the  three  great  Church  reslivats  of  £aster,  \\1iiuuntidc  and 

Christmas.  Finally,  the  mem^ioithe  ordinary  assemblies  nrae 

10  be  the  royal  family,  the  national  officers  both  ecclesia&tical 

and  dvil,  such  as  bi.ihops  (to  whom  were  added  later  a  number 

of  abbots),  caldormcn,  and  finally  «r«/jfr»' or  royal  nomitiecB, 

These  latter  would  include  persons  in  all  kinds  of  relations  lo 

the  king,  and  probably  the  increase  or  diminution  of  the  royal 

power  can  be  marked  by  an  increase  or  diminuiinn  in   the 

number  of  mim's/ri  who  attest  the  acts  of  the  assembly.     Thus 

a  powerful  Icing  would  balance  the  influence  of  the  national 

officers  wilh  a  sufficient  number  of  his  personal  fiienda.     For, 

although  on   occasions  he   inii;hi   be  able  to  override    the 

decisions  of  a  hostile  body,  it  was  .ttrongly  in  accordance  wilh 

custom  that  he  should  act  with  and  through  his  coundllors. 

Indeed,  although  it  lay  in  the  power  of  the  Witan  not  only  to 

elect  ihe  king,  but   even  as   a    last    resource    to    decree  his 

deposition,  the  authority  of  the  elected  kinj^  wa-t  ro-urdinate 

with  that  of  the  electing  body.     It  is  possible,  therefore,  to  lay 

down  some  general  principles  as  to  the  ;iqwcts  of  the  king's 

adviscTi  in  the  closing  centuries  of  Anglo  Saxon  rule.   Thus  in 

/egis/a/wn,  the  king,  following  the  'traditional  theory  of  all 

the  German  races,'  enacted  all  laws,  ecclesiastical  nu  less  than 

secular,  wilh  the  counsel  and  consent  of  his  W'itan.     Until 

quite  Ihe  end  of  the  tenth  century  no  taxalioH  was  recjuired, 

but  Ihe  first  levies  of  Ihe  tihipgdcl  and  dancgeld  were  raised 

by  their  authority.     As  a  deliberative  and  administrative  body, 

they  were  called  upon  to  witness,  and  thereby  nominally  at 

least  to  assent  lo  grants  of  land,  and  to  take  a  definite  iihare  in 

the  more  momenttKis  questions  connected  with   peace  and 

war.    With  certain  restrictions  the  purely  official  members,  the 

Inihopa  and  caldormen,  were  elected,  or  more  strictly  co-opted 

by  the  existing  members.     I-'inally,   in  defiance  of  modem 

theories  of  division  of  powers,  this  legislative  and  administrative 

body  acted  aUo  as  Ihe  supreme  court  of  juitie^t,  whether  in  the 

last  resort  or  in  cases  where  otherwise  it  would   hnvt  been 

difficult  to  bring  offenders  to  justice, 

■     §  i<|.  The  issues  involved  in  the  dispute  over  the  comiwsition 
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of  the  Anglo-Saxon  ^Vitena([cmol  are  simple  rom)a>ed  Iti  tho&u  Tlic  Cut 
which  havi;  been  raised  in  connection  with  the  Council  of°''^* 
William  I  and  his  KULcexsort.     Dr.  Stubbs  hosi  Uiight  ti.i  tti  a„,i  piaMn- 
bcti<;i-c  ihni  tlic  '  plan  of  ihu  Ciinqiicror  was  simply  to  dowtail  tenft 
n  feudal  supcTstmcturc  into  the  fundameniat  frarocwotk  of  tlu-  ^^"K*- 
Anglo-Saxon  polity .' '    1'hus  in  pursuance  of  this  [dan,  while  on  '  I'ccli 
the  one  side  he  perpeiuaied,  «non^  other  insiiiuiions.  the  old  ^^^'^ 
EnglLth  ^^'ttenngvmot  with  it.t  (jualificalion  of  ufhcial  wisdom  ;  iLl-iill. 
on  the  other  ^idc  he  tuUIcd  at  a  condition  of  mcn)lK.-r«hip  the 
new  fciidiil  status  of  tenurc-inchicf  of  the  ciown.     As  a  rcstllt, 
the  king  was  al>tc  to  cxcicisc  so  much   choice  tiniong  his 
tenants- in-chief  as  13  implied  in  the  formula  that  while  all 
members  of  the  VV'iienacemot  were  tenants  -  in-cltief  of  the 
Crown,  all  Kuch  hmanis  were  not  entitled  to  lie  numbercil 
anwng  the  Wiun.     In  other  words  the  Wiiaii  remained  what 
tbey  had  previously  bccn^nn  assembly  of  Magnates.     Kor 
did  this  new  feudal  title  entirely  ovtrUy  the  old  qualification 
ai  olVidnl  wiwlon) ;    for,  the  king  from  time  to  time  introduced 
into  the  assembly  other  councillors,  such  a.i  jiapal  legates  and 
htshops  from  his  foreign  dominionK,  whow  only  claim  to  be 
prcKeiil  would  rc»  a\x>a  the  royal  summons ;  while  the  English 
bishoju,  though  endowed  with  baionics,  claimed  their  scats 
by  virtue  not  of  their  tenure  but  uf  their  otfioc.     Thus  the 
CoutKiI  of  the  Norman  Kings  can  be  »a{d  no  morv  10  have 
been  based  solely  ti|Kin  tenure -in-chief  of  the  Crown  than 
is  the    modem    House   of   I^rds   upon    hereditary    peerage  : 
Although  in  each  c«sc  the  qualification  mentioned  might  well 
be  quoted  as  tlic  chief  eltaruincii!.tic  of  the  greater  number  of 
ihe  meml>er». 

But  this  view  has  been  subjectctl  to  considerable  criticiim. 
In  the  linit  place  it  appL-ars  that  not  only  h  '  VVilen;igemol ' 
not  a  technical  term  in  Anglo-Saxon  times,  but  the  only 
aulhofiiy  for  the  continued  use  of  the  word  Wiian  after  the 
Conquest  is  the  old  Enj^llsh  Clitoiiicle,  the  compiler  of  which 
would  t>e  led  by  habit  and  [mtriotism  to  keep  the  old  name. 
This  may  pcrhaiM  be  n"n'cd-  In  the  next  point  the  crilics 
arc  at  variance  among  ihcmselvev,  for  white  one  insists  (hat 
the  Conqueror's  Councils  were  feudal  (ourts  of  vntsals,  and  ^.I^fJ"" 
therefote  from  the  fir^t  must  have  been  composed  of  all  his 
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devetopmcnl  of  Norman  feudalism  on  English  soil  at  to  imply 
that  wc  cannot  atguc  hack  from  the  recogniicd  principles  of 
p.  aiut  M.  a  later  period,'  Bui  alt  those  who  believe  in  William's  inlro- 
4'-*7-  duction  of  feudal  idea*  acem  lo  he  agreed  that  undei  William  I 
Curia  Regis— the  Norman  equivalent  foi  the  Wiienagcinoi — 
vns  a  name  applied  pcrhsps  cxclusivel)-  to  the  great  courts 
held,  as  the  Anglo-Saxon  Witcnagemoi  liad  been  held, 
Ihricc  a  year  at  ihrei;  definite  [tlace^  that  these  assemblies 
were  almost  entirely  engaged  in  judicinl  work,  and  thut  the 
Norman  king  nas  far  too  powerful  to  be  ham[)ered  by  theories 
or  government.  It  h  probable  therefore  that  the  question 
of  the  theoretical  compo»ition  of  William  I's  Council  is  of  no 
importance,  and  in  any  case  would  not  carr)-  u&  far. 

If,  then,  «-e  discard  the  name  Wiienagemot  and  all  to  which 
it  is  su[>poied  to  bear  witnesx,  we  may  repeat  that  William 
(scents  10  have  lud  a  Curia  or  Concilium  whose  most  usual 
members  would  be  his  tcnants-in^hief.  They  are  described 
vaguely  as  baroncs,  optimatcs,  proccns,  principcs,  sapicnies ; 
and  beyond  the  actual  holders  of  ministerial  uffices^ — the 
Justiciar,  Chancellor,  Truisurcr,  Chamberlain,  Steward  and 
Marshal— to  whom  may  perhaps  be  added  the  enrls  and 
biGho))s,  they  must  have  been  an  entirely  lluctuating  body. 
Henry  I  is  said  to  have  discontinued  the  three  usual  couiW; 
but  although  meetings  became  more  frequent,*  tlic 
Council  remained  an  intermittent  body,  and  the  only  real 
business  for  which  it  was  convened  seems  tn  have  been  of 
a  judicial  character.  The  function  which  we  now  cs]>ecially 
associate  with  a  deliberative  assembly  is  that  of  legislation 
with  its  necessary  accompaniments  of  discussion  and  dissent. 
But  thi.s  is  a  comparatively  modern  idea  bom  of  the  extreme 
complexity  of  life  which  necessitates  the  constant  readjustment 
of  social  relations.  To  mediaeval  administrators  legisla- 
tion consisted  mostly  of  occasional  royal  ordinances 
conTirmatory  or  cxp1anator>*  of  old  law  or  existing  custom. 
Circumstances  might  make  it  sdviaable  to  express  the  auent 
of  the  magnates.  Thus  \\'illbm  I  and  Hemy  1  both  act 
'communi  conxilio  ban>num';  but  (he  entire  absence  of  any 
record  of  discussion  justifies  us  in  regarding  Itie  expression  as 
a  mere  form.  But  the  time  came  when  {ommune  amsiUiim 
or  foifi/ium  (it  is  pcrhaj-s  »iiJCff1uous  to  ))oint  out  tluti  in 
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I^lin  the  n><:aning  is  the  same)  came  to  be  not  the  advice 
given  in  common  but  Ihc  assembly  which  gaw  it.  At  any 
rate,  according  to  the  j^encral  interpretation,  the  words  are  so 
used  in  lh«  celebrated  fourtei^lh  article  of  Magna  Carta, 
wbich  ordains  thai  for  holdinj;  the  ■  commune  consilium  rcgni ' 
for  the  assessment  of  scutiigc;  and  of  any  aids  other  than  the 
three  aids  mentioned  in  a  previous  clause,  all  tenants- in-chief  J 
of  the  Crown  shall  bo  summoned  in  cctuin  specified  vfa)-*.'  'S.  c. 
The  exact  vaUic  of  this  clause  in  determining  the  name  of  the 
ddibemtive  aMenibly  cannot  pcrhaptt  be  estimated.  Il  may 
have  embodied  a  word  already  in  common  use ;  il  may  have 
stereotyped  and  given  legal  authority  to  one  out  of  many 
expressions  by  which  the  fuller  sessions  of  the  Curia  Regia 
were  described.  For  wc  have  seen,  in  speaking  of  Ihc  evolution 
of  the  Privy  Council,  that  it  is  not  until  the  imd  of  the 
fourteenth  century  that  the  executive  and  deliberative  bodies 
can  l>e  said  to  liave  fallen  ayan.  I.ong  Iwforc  that,  however, 
as  Magna  Carta  tcsiitics,  the  deliberative  side  of  the  Curia 
Regis  lud  gained  a  form  and  a  name  of  its  own,  although  as 
yet  there  was  little  iHstinciion  of  powers  betvreen  the  bodies 
which  were  »oon  to  be  distinpui-tht-d  M  the  '  King  in  hie 
Council '  and  the  '  King  in  his  Council  in  his  Parliament.' 

But  the  question  of  the  com)>o»ition  of  the  Commune  Conci-  The  Com. 
Liuu  cannot  be  quite  so  lightly  dismissed.  Il  is  often  supposed  J^""" -,,  | 
that,in  accordance  with  the  policy  inaef^ratcd  bythe  Conqueror,  * 

the  Noiman  and  early  I'hnin^enet  kings  Mrove  to  get  rid  of 
feudal  influences  from  the  Government,  antong  other  ways,  by 
swclbng  the  larger  mcetingis  ofthc  Curia  Regis  until  the  tenants- 
in-chief  of  the  Crown  should  be  swamped  in  a  general  assembly 
of  all  landowners.'     This  conclusion  seems  to  be  scarrely '  Cf,  .S'.  C. 
vnirranled  by  the  scanty  evidence  produced.     It  is  true  that  in  fl."?,„ 
speaking  of  the  first  great  instance  of  such  an  assembly— that 
at  Salisbury-,  in  to86 — the  old   English  chronicler  made  it 
include  'all  the  land-owning  men  whosesoever  men  they  were,' 
but  the  other  accounts,  which  contain  a  more  precise  enumera- 
tion of  the  classes  summoned,  stop  short  at  mililcs,  that  is, 
tenants  by  fflilitar>-  service  though  they  may  have  been  tenants 
of  mesne  lords;  while  there  is  absolutely  no  proof  that  the 
assembly  was  in  any  way  regarde<|,  ns  a  Council.*     Similar '  Hnuml, 
explanations  may  be  given   of  the  assemblies  of  1107  and  "'''  ' 


L 


ik 


122 


ENGLISH  CONSTrrUTIONAL  HISTOKV 


1 1 16,  which  have  been  cited  in  illustration  of  the  same  piin- 
ciplc.  The  inikUticn  of  Henry  U's  day  (i  155.  1 177)  may  be 
r^rd<:(i  as  rqually  fanciful.     It  may  fx:  ihat  'the  accepted 

usage'  under  ihc  fip;t  Pl-mlapfnor  liin,;  uni  a  COtlUCJl  .Xfnipo^i'd 

nfihc  whole  bodj'of  tc"»»*'^'"-'''''''fof  ibct'iown.  ami  tlmt  tlitae 
^^•ere  lield  to  inc'lud'-  im-ay  f  """t-  i.^  --i'   ■-  'iu^^.  hrfAin^ 
'  S.  (■'■  II.  Cty  [eniif^  of  *i"*[|hf  Tif*l'T'*ri'      The  df!":ri|>tiiins  of  >iicrli  aMcni- 
:I'J9-  blict  which  art  gi»cn  by  chronick-rii  or  in   rO)-al  tirdinnnci-s 

either  apply  ao  entirely  vague  lenti,  such  as  proccrcs,  sapicnicE, 
or  enumerate  the  dosses  called  together.  These  were  the  arch- 
bishops, bishops,  abbots,  priors,  eails  and  barons.  Noir,  the 
only  one  of  ihoe  classes  about  whose  position  (here  would 
be  the  slightest  doubt  would  be  the  hul.  The  archbislwpg 
3i)d__bishops  would  naturally  all  come  as  rcprcscnia lives  of 
the  Chuieh  and  of  learning,  and  were  for  ihc  moii  paii 
men  who  had  qualified  themselves  for  their  present  poutiuru 
by  tbeir  nvork  as  royal  oflicials.  The  carls  would  be  a  small 
and  a  definite  number:  and  Ihe  official  flavour  which  seems 
to  have  hung  about  them  for  more  than  a  century  after 
the  Conquest,  only  gradually  k^vc  way  lo  the  principle  of 
hereditary  succession  both  to  the  title  and  to  extensive 
landed  possessions,  which  neces.-iitatcd  their  inclusion  in  any 
assembly  ewn  when  they  did  not  hold  an  administnilive  po«t. 
The  term  toraacs  would  necessarily  include  .ill  the  classes 
enumerated ;  but  the  ^bljg^.  poots  and  ba rones,  who  were 
otlierwise  undistinguished,  were  equally  liable  to  a  large  and 
constant  Huctuaiion  in  their  numbers.  1-or  in  neitlier  case  was 
ttjcir  any  official  tea.-(on  —  actual  or  llieoretical  —  for  their 
presence.  The  aji^o«  and  griorj  were  the  heads  of  wealthy 
landowning  corporations:  the  baioncs  wtre  tcriants-ia-chief  of 
the  Crown  by  mihtary  service.  It  was  no  honour  to  be  sum- 
moned to~  the  King's  Council ;  for  it  meant  in  many  cotes 
a  long  journey,  absence  from  honie  at  a  possibly  inconvenient 
I>i(iIiicUon  time,  and  demands  for  an  extia  grant  of  money.  It  is  perhaps 
Iwtween  u  result  of  this  c.vireme  unwillingness  to  respond  to  the  sum- 
An'd  ^nons  ""O"**  "f  the  king  that  Ihc  king's  baronca  or  military  tenants/ 
buoDM.  in-chief  lend  soon  after  the  Conquest  to  fall  aiKiM  into  two 
classes.  Indeed,  Dr.  Stubbs  thinks  'it  may  fairly  be  con- 
jectured that  the  landowners  in  Domesday  who  paid  their 
relief  to  the  sheriff,  those  who  held  six  manors  or  less,  and 
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those  who  fKiid  tJidr  relief  to  the  kinji,  stood  to  each  other  in 
the  teliition  (if  Iwscr  and  gTcattr  Icnunis-in-chid'.' '    But  without '  S.  C.  It. 
commiliinj;  nufscUw  to  tht-  txnci  dividing  force  of  a  pns^cHsion  *  '**i  "'"*■ 
of  six  manors,  wc  may  agree  with  Dr  dneist  •  that  rhe  exleni  of '  *"'■ 
landed  possc^oru  did  from  the  Arttt  form  a  dixtin^uixhing  ^^^, 
mark  between  two  dosses  of  tenants- in-chief  of  the  Crovm.  i.  1^9. 
Tlicse  are  res|}cctively  noted  in  ihc  '  IHnlogiis  de  Scaccario," 
attributed  to  H«nry  \W  Treasurer,  l-*iu;Ncal,  as  ilic  holders 
of  baronies  majorrs  seu  mnor<s  ;'  but  the  diilinction  is  like  thai '  S.  C.  aa?, 
between  felony  and  trespass  in  mediaeval  law,  one  to  Iw  drawn 
rather  from  its  results  upon  the  individual  than  fiom  any  exact 
reason  for  the  ori^iinal  dtiitinetion.    ThuK  the  holders  of  the 
greater  t>ar<>nies,  railed  by  Majjna  Carta  mnjor/t  tmrones,  appear 
to  have  dealt   directly  with  the  Excl)e<|ucr  in  all  their  feudal 
payments ;    whereas  the  others,  whom  Magna  Carta  merely 
describes  as  omnei  illos  gui  dt  nobis  leienl  m  tapilt,  were  in  the 
first  instance  amenable  to  the  local  sherifT.    The  distinction 
may  have  been  boxed  upon  an  original  dilTcrenoe  of  r»|K)nsi- 
bility  in  the  matter  of  the  feudal  levy  :  but  the  general  vnga«- 
ncss  of  the  means  of  definition  makes  it  a[i|R-ar  as  if  the  Crown 
puiposcly  left  a  broad  bolder  line  between  the  two  classes,  so 
tliat  a  number  of  persons  might  be  placed  in  one  category  or 
tlie  other  according  to  the  convenience  of  the  inomenL     Nor 
did   the  directions  of  Magna  Carta  immediately  clear   the 
ground.*     The  Grrater  Barons,  who  Inckided  the  archbishops,  '  It^ul.  v)^. 
bishops,   abbots    and    carls,   were  to  be  summoned   to  the  ^  '^ 
Commune  Concilium  individually;  'all  those  who  hold  of  us  in 
chief '  were  to  be  summoned  in  general   by  the  royal  sheriffs 
and  bailiffs.    The  individuul  .-iiimninns  stamped  a  man  as  one*^ 
of   the   greater  barons  1    the   imaller   tetiants-in  chief  would 
thankfully  regard   the  general  summon*  as  an  intimation  to 
stay  away  ;  in  the  mind  of  the  t,'r(.-ater  liaron,  when  his  order 
*  and  perhaps  vbcn  his  country  «as  threatened,  one  summons 
would  raise  a  presumption  of  similar  treatment  on  ibe  next 
occasion.     It   might  be  possible  to  increase  the  list  of  the 
'nujores  haroncs' :  tlie  lime  could  not  be  far  distant  when  it 
irould  become  impolitic  to  diminish  it. 

](  is  important  to  inquire  how  far  the  chief  powers  Khich  we  Pow«nof 
associate  with  Parliament  were  conceived  of  ss  residing  in""**^"" 
this    somewhat    invertebrate    assembly    which   Magna   Carta  (^oQ^um  i 
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teaches  us  to  call  Commune  Concilium.  If  il  is  possible  to 
trace  any  development  from  the  even  more  invertebrate  Courts 
or  Councils  of  the  Norman  kings,  it  might  be  said  iliat  such 
development  consisted  not  so  much  in  tlie  extension  of  the 
form  of  the  assembly  as  in  the  greater  reality  and  frequency  of 
its  action.  This,  howt^cr,  must  be  cautiously  expressed.  Cer- 
tainly the  Icings  seem  lo  have  consullcd  their  Council  on 
nearly  every  point,  whether  it  was  a  definite  matter  of  home 
or  foreign  policy,  or  the  state  of  the  kingdom  in  general.  Nor 
was  such  (i)  coHttiUation  necessarily  a  mere  form.  Normans 
and  early  PUntagvncts  were  in  a  .tense  e(|ually  despotic,  and 
the  king  would  only  submit  such  thingK  as  he  chose  to  the 
ronsideralion  of  the  general  Council,  'I'hus  there  is  an  almost 
entire  absence  of  any  opposition  to  or  remonstrance  against 
the  royal  will.  A  feu'  such  case*  are  indeed  recorded,  but 
ihcy  seem  to  hav%  been  complcicty  disregarded.  Perhaps 
»  more  cffcclual  influence  over  the  king  w^  found  in  the 
presence  of  the  archbishop,  and,  especially  in  secular  matters, 
of  the  justiciar.  At  any  rale,  John  writhed  under  the  homilies 
of  Geoffrey  Fiti  Peter,  whom  nevertheless  he  did  not  venture 
lo  dismiss. 

With  ihLt  knowledge  of  both  the  extent  and  the  limitations 
of  the  royal  authority,  we  shall  not  be  surprised  to  find  that 
in  le^sbtion  and  taxation  alike  the  theoretical  power  of  the 
Council  fell  far  short  of  that  which  it  practically  excidsed; 
though  in  moments  the  [practice  strove  lo  conform  to  the 
theory.     Much  of  the  (a)  hp'tl^/iait^  ytifth^!^  jn  'I'l-  '""^ 

of  Norm  11    '*',    rtcts    Of    in    that    nf   T'l-inragj^nft    Awiwia,  uac 

really  <i\  ia<  of  edicts,  declarator)'  and- ttmporaiy  4»oth 

in  t  no  :;iiii  I  r.  Vot  ihc  kings  did  not  hesitate  to  claim 
t!u-  niMi  I    Kill  -i-M  r-.i  of  their  Council.     The  Griint'    'Wnn 

the  Ayiy.-t  fif  ri;ir.-t«l,m  i^.,*.fs\^  Nortliagip^ 

fii?6).  and   ^Vol»^^^^>^•-k  <riS.[>,  .in-  -ill  c-nuallv  iisucd  .ViUi * 

ii:  a^'i'.'iit  or.Tt  iJn-  .idvii.i.-  <A'  ibc  ^rcal  men  of  the  kinRdoni. 
i\  tnc  amount  o)  real  meaning  conlaincd  m  such  expressions 
may  bt^  measured  by  the  single  recorded  instance  of  initia- 
tor)* legislation.  The  Assiiie  of  Measures  in  1 197  was  enacted 
by  petition  and  advice  of  the  bishops  and  twrons.  Thus, 
no  doubt,  much  of  this  assent  to  legislation  must  have 
been  merely  formal;   but  Dr.  Stubbs  reminds  us'  that  if  it 
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had  been  more  ofa  reality,  it  would,  lilcc  much  of  the  judicial 
power,  have  become  a  monopoly  in  the  hands  of  the  barons 
and  their  representaiive^ ;  whereas  the  real  exercise  of  the 
legislative  powiM  w,is  noi  taken  out  «f  the  hands  of  tlic  king 
\inti\  the  people  and  the  barons  were  united  in  a  common 
cause. 

Tlial  somi;  form  of  aiii>lic.it(on  in  Iht-  matter  of  (j)  taxalioH  (3)  tmi- 
was  objervcd   hy  the   Noiman  kings  st:ciiis_  protabje,.  both  '"**• 
from  Henr]-  1\  dctcription  of  a  ceitalu  aid  a&  thai  '  vrhich 
my  baronS-Jcavc  mc,'  and  from   ihccnijageuient  contained 
in  thv  Order  for  the  holding  ol*  the  Courts  of  the  Hundred 
and  the  Shire,'  that    in    the  future   he   would   summon  the '  £.  c.  104. 
Courts  when  his  royai  needs  rcquiicd  il,  which   may  be  in- 
ler]>reted  a.i  a  com  ei^Jion   on    the   |uitI    of  the  king    to   the 
necessity  of  popular  consultation.    T\\t  amount  of  meatur)g  in 
these  forms  may  be  judged  from  the  usual  expression  of  the 
chtonitlLts  with  regard  to  Hcnr)'  II  and  his  sons,  that  the 
IfJnL"  fi"'  *•"  ^*"  "   ''  i*  true  that  under  John  a  slight  change  of 
form  i»  to  be  ol)«:rved,     In.uoo.   lohn  •  demanded  '  aii  aid 

fmm  tt^jj/^i^l.-  kinifdnp.  ;'  Jn   ■  Tf^^    -a  y-iilHj;.',  uf  IwU  aiu]-a-h;iif  j/^.  171. 

marks  fr""i  |jpfh  Imii,))''^  f'---  '^  "■■'  '"  '"v  '"■•"  yfjinti-rt,  to ^     ^ 
the  kingi'in  uoyhciLann-  toan  iLKreciiiait  witli  his  bishop*  •  /a^  jyj, 
and  abboisas  to  ilu-  amount  of  an  crc!i:.iiastic-iil  jir.iTii,  Init  it  M»ii.  Vbx. 
is  immediately  added  in  the  case  of  the  l.iity  tli^i  the  king  ^'^ 
'  detemiinod  '  tliat  e\-cry  one  should  give  him  a  thirteenth  part 
of  their  poiseniuns.*    ThiK  last,  indeed,  expresses  John's  real '  jhj.  173. 
atiitudc  in  the  matter,  and  the  more  constitutional  expressions  ^^^ 
must    probably  '  be  interpreted  of  the  mere  [Kiyinent  of  the  W&vtrl. 
money.'  *     Here  ai  all  events  tl^iT|f  ie  n|ipfffiii<)]i  tn  \\\i-  Crowri,  •  S.  C,  ff. 
but  it  is  based  throughout  on  the  feudal  idea  of  a  voluntary  1  '^i- 
nid~rrSnnhe— temrrrr  To  nilicve  the  lord's  nee^Ms.    The 
resuTt~WlTidrri(hial-opposition  was  that  important  (questions 
were  not  fought  upon  their  merits,  and   their  solution   was 
thereby  delayed.     The  objection  was  based  upon   quibbling 
grounds—the   rights  of  a  class,  as    when    Bishop    Hugh   of 
Lincoln  refused   hii  assent  to  a  grant  for  the    maintenance  1198. 
of  300  knights,  on  the  plea  that  the  lands  of  Ais  church  were 
bound  to  render  military  service  in  England  alone^^or  tbc*_i'.  c.  356. 
promise  of  ilie  individual,  as  when  Archbishop  Geoffrey  o^ti'„?^)^ 
VorV,  in  1201,  and  again  in  110;,  resisted  the  levy  of  a  caru- 
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cajge  on  the  plm  that  Ae  lud  not  promised  it.    A  more  liupcful 

Thus,  in  1 194,  the  Canons  of  York  refused  the  fourth  part  of 
their  moveables  foi  King  Richard's  ransom;  while  in  Arch- 

1*07.  bishop  Geoffrey's   resistance  to  the   carucage    he  was    ilie 

mouthpiece  of  the  whole  body  of  prelalct.  This,  change  of 
uttitude  was  doubtless  due  to  the  spread  cf  tbg.  incidence  of 
taxation  ^rom  land  to  moveable  goods,  from  real  to  personal 
propefty  j  _ana  it  brings  in  its  train  the  idea  lliai  taxation  and 
reprcsenUtion  go  hand  in  hand.  Rut  the  legal  definition 
logftetrhere.  as  usuid,  hclnnd  llic  nWual  fact ;  for  the  t»-clfth 
article  of  Mn^na  Carta  makes  no  provision  for  the  levy  of  a 
lax  on  moveables  by  consent  of  (hose  who  arc  called  on  to  pay. 
The  last  power  of  the  Commune  Concilium  to  be  noticed  is 

U)  jiuiicc.  its  function  as  a  (4)  Cfiurt  o^  fuujet.  A3  a  matter  of  historical 
derelopment  this  was  th!;.eatliest  and  for  some  time  by  far  the 
moit  trnpSrtiiat  work  in  which  the  assembled  Darons  look  part. 
We  haTC-aHmnat  the  ronnil  CWtoTif  t!ie"Notnwm  kings  met 
thrice  a  year,  chiefly  for  judicial  work.  Rut  Henry  11  made 
Ihc  Curiii  Regis  a  tribunal  of  ordinary-  ri-sorl,  so  that  the  fuller 
meeting  which  answcrrd  to  the  Commune  Concilium  of  the 
Charter  may  have  been  [irimarily  concerned  with  more  strictly 
political  duties.  But  this  was  merely  a  matter  of  coTiveniencc. 
The  king  was  as  yet  scarcely  conceived  of  as  the  fountain  of  I 
justice  in  the  meaning  of  the  later  Ian-.  In  the  Curia  Regis, 
no  less  than  in  the  local  courts,  the  suitors  were  the  juU.ne*  ; 
that  is,  it  was  the  duty  of  the  harones  who  attended  to  find  the 

I  l\  and  M.  judgcmenl  at  the  kings  request.'     Thus,  however  much  power 

i.  135-136.  might  be  delegated  to  bodjcs,  whether  icmporar)*,  like  the 
itinerant  justices,  or  permanent,  like  the  Couits  de  Banco  and 
Coram  rcgc,  yci  there  remained  a  reserve  of  ciuiiablc  power 
to  the  king  and  his  ftipienle*,  the  representatives  of  the  Anglo- 
Saxon  Wiian,  the  Commune  Concilium  of  ihc  Chailcr.  It  is 
for  taxation  that  Magna  Carta  insisl*i  thai  they  shall  be  con- 
sulted. Perhaps  it  was  superHuous  to  insist  upon  the  judicial 
functions  of  the  icnants-in-cliicf  of  the  Crown.  Thus  we  may 
agree  whh  a  recent  author  that  '  the  real  fountain  of  justice 
was  the  Commune  Concillium  Rcgni,'  which  afterwards  became 
{as  we  shall  have  occasion  to  notice) '  the  King  in  his  Council) 
in  hi.s  Psriianwnt.'  * 
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%  30.  Wilh  Ihc  signing  i)f  th«  dreiit  Charter  opens  the  chief  Oripn  of 
inmsjtional  period  in  ihc  histury  of  the  Englisli  I^slKure.  [^[j^^'' 
II  is  neceuaiy  to  deal  wilh  the  conslilutional  hislnry  of  the 
next  ci^iy  years  more  chronologically,  and  at  limes  in  gtcster 
detail,  l-'rom  ihc  |>re«;dirij[  account  of  the  Conimune  Con- 
cihum  iiiY>  impoitant  points  shuuki  itand  otit  clearly— first, 
the  early  and  ^nwinR  sitp^tion  of  the  tenants-in-rhii-f  Jntn 
two^cUtMLi ;  and  further,  the  indistinct  line.j]i,.)Nt.>Uawn  ^Cj 
between  (he  varioti$_a»t)ixLa  .of.  the  Cuua-Kagis.  At  the  sune 
tinie  it  tawx  he  borne  in  mind  with  reference  to  the  Charter 
iwdf,  thai,  while  its  real  imiinriaiice  lay  in  the  faci  that  il  WB3 
Ihc  uuicoinc  of  Ihc  fitst  national  movement  in  CngUth  history, 
Hu  protiiioH  maJ*  in  it  for  liu  mainltiMtut  0/  Htttionai  rights 
Wat  one  taitd  on  mertly  feudal  (VHttJeratioHt.  Tlie  rtsults  of  Kemlu  of 
ihil'  were  mosi  imiMilant  on  ihe  future  develojimeni  of  '''"  J^|^^"" 
national  «s.«mbly.  For,  in  the  fir«  place,  whiU-  the  king,  or 
raihci  the  tcfcnts  under  Henr)-  III,  no  longer  summoned  any 
othpi  than  tenants  in-chief  to  the  Commune  Concilium,  the 
(a)  minor  lenanis-in-chief  inlcipreted  Ihe  general  •lummons  to 
whii'h  alone  the)-  were  henceforth  const  it  utionatly  (Entitled,  as 
an  intimation  Ihal  their  presence  was  no  longer  <Ic»irerf.  At 
ihc  same  lime  the  kini;  endeavoKred  to  get  rid  of  l>aronial 
dii.tation  by  surrounding  himself  uitli  a  body  of  foreign  kins- 
men and  ck-pemLuitt.  The  most  selfish  instincts  of  the 
Majora  Saroitft  were  immediately  called  into  play,  and  their 
objects  were  narrowed  down  to  ihe  simple  endeavour  10  get 
rid  of  the  foreigners  who  were  mono|K>li2tng  the  posts  which 
the  Iwront  regarded  us  pc<  iiliurly  their  own.  Thus  (/)  iiil  the 
early  scbcniM  of  oonslituiional  reform  were  oligarchical  in 
character.  The  king  wa*  graduiiUy  driven  to  look  elsewhere 
for  support.  On  ihe  enforced  bani^hnienl  of  the  foreigners 
be  turned  for  hel|i  tu  the  lesser  baron;*  and  the  shire  courts, 
indignant  r<jually  with  him»cir,  though  for  v«ry  different 
reasons,  at  the  oligarchical  charaacr  of  ihe  Government.  Itut 
a  very  short  experience  showed  them  that  Henry  was  using  hb 
new  friends  merely  to  recover  his  own  lost  power,  which  would 
be  cxcrci»ed  in  the  recall  of  hi^  old  allies  and  foreign  friends. 
This  finally  provoked  the  more  statesmanlike  among  Ihe  greater 
barons  to  put  themselves  at  ihc  head  of  a  party  which  in  a  very 
real  sense  represented  the  feeling  of  the  whole  nation. 
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Thc  lime  which  lies  between  the  passing  of  ihe  Charier  and 
the  coiDpIetion  of  a  iiatioiml  ori;aiitsaU(ui  ma)-  be  divided  into 
four  fairly  distinct  pcriod-i.  During  tltf^rst  of  thwc  the  yeneml 
inter«!(t  centrct  in  thr  ^ttiig^'los  wiih  fnc  fnroicniirs  ;    and  the 
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OOntrihutioil    lO   tin:    syiiteitl  ^[f  nniiiiinl  iir,'-'"i'  '''t'"        'I'll   tVii* 

succeed  thirty  ymrs.  during  tin-  L-a-ai.^  lan  ui  ivhirli  a  seric:* 
of  royal  experiments  culminaies  in  the  deicrtui nation  of 
the  elements  of  vrhich  all  future  Parliaments  should  be  com- 
posed. Then  for  the  next  forty  years  the  various  classes  were 
ir)'ing  their  strength  against  each  other,  with  the  result  that 
ihcy  formed  themselves  into  the  two  modem  Houses  of  I,ord» 
ami  Commons. 

The  constitutional  interest  of  the  first  period  lies  in  two 
directions.  In  the  first  place,  there  rauit  be  noted  Xlitr  grateitg 
stparalion  fttween  Ike  grtater  ami  lesser  ttnanlS'tn-ihirJ-  'I'his 
was  immediately  due  to  the  armngcment  of  Magna  Carta  and 
to  the  natural  burden  of  attendance,  which  would  weigh  all 
the  more  heavily  on  the  smaller  tenants,  now  that  ihcy  found 
their  presence  re(;arded  as  super  duo  u-i.  Mcinwliile,  the  ener- 
gies of  the  mittorts  itKtc  being  drawn  in  another  and  a  more 
fruitful  direction.  We  have  seen  that  the  imporiant  point  in 
the  tenure  of  land  was  not  the  status  of  the  holder  so  much  as 
the  perfotmances  of  scr*iee»  from  the  land.  Thus  many 
tenants-in-chief,  in  the  Ae(|ui.iition  of  new  csutes,  beome  sub- 
tenants holding  of  mesne  lords.  At  Ihc  some  time  alienation^ 
mortgages,  and  other  complications  to  whic^i  the  Ousndes  had 
given  rise,  had  so  split  up  the  old  estates  and  altered  their 
boundaries,  that  grades  of  rank,  at  least  among  the  smaller 
frceljoldets,  lud  largely  disappeared-  \Vhcn,  therefore,  the 
increased  aoliviiy  of  the  shire  courts  which  marked  the  early 
years  of  1-tenry  Ill's  reign,  threw  together  the  smaller  tenanls- 
in-cliief  of  the  down  and  Ihe  knightly  tenants  of  the  greater 
barons,  the  two  found  no  ditTicutty  in  coricetted  action.  'I'hcir 
interests  wett:  chiefly  local  in  oi>|N»ition  to  the  more  purely 
cbss  interests  of  the  greater  barons ;  and  the  holding  of  a 
tenant  by  knight  service  would  tend  to  be  the  sune  in  extent 
whether  lie  held  directly  of  the  Crown  or  from  a  metme  lord. 
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Hot  i.i  it  without  Kigniftcancc  for  out  pnrpAse  10  note  thai 
Uiis  incri.'asvd  activity  of  the  ihirc  court  vms  due  lo  the 
/rt^utnt  weufxitioH  of  tht  l&eal  f'Oifies  with  mattert  of  taxation.  Acliviqr 
The  assessment  and  collection  of  the  sums  granted  by  the  jIl^JIJ^' 
Commune  Concilium  were  the  business  of  th«  shire  courts ;  ig  ioc«l 
and  the  kiiialits  .ii>]ininted  fcvr  these  purposes  were  habitually  EO'«n* 
fnver  ih  mum/^r  ihan  those  who  were  called  into  co-o|JCTati«n  """'' 
with  the  royal  officials  for  judicial  business.  Thus,  in  1330, 
two  knights  were  to  be  elected  in  each  shiic  to  collect 
a  caruca£e;>  in  1325,  four  knights  from  each  hundred  ■  ^.  c.  351, 
ase«  and  collect  a  fifteenth  on  personal  i>roperty ; '  in  1 13*,  i  ^^1  335. 
knights  of  no  specified  number  assist  in  the  a.tseiiKment  of 
a  fortieth:'  in  1137,  four  knighis  for  whose  appointment  * /A'y.  361. 
no  provision  is  made,  take  a  Hharc  in  receiving  assessments 
towards  a  thirtieth  from  a  representative  body  of  each  vilL*  *  m^.  367. 
This  restriction  of  number  in  the  persons  locally  employed, 
doubtless  both  suggested  the  idea  of  collecting  the  local 
assessors  into  a  single  body  and  rendered  it  possible  of  fulfil- 
ment TI1U8  it  is  not  astonishing  to  find  that,  when  a  new 
central  refimenlafhY  a^<cmbty  was  called  in  r  154,  the  object 
was  10  gain  its  aswint  to  a  grant  of  money. 

Il  is  important  to  trsce  the  growth  of  the  idea  of  reprcsen-  Union  of 
tation  by  election.     After  the  Norman  Cimquwt.  the  feufb!  "^,1^' 
theory,  which  had  bei^  forenh^idowed  in  F.ngliih  [lotice  arr.in);e-  dccii 
ments  of  responsibility,  regarded  the  lord  as  reinventing  his 
vaaab ;  and  only  on  this  supposition  can  the  cttrious  expression 
in  a  writ  of  1137  be  explained,  that  the  lords  made  the  grant 
of  a  thirtieth  '  on  behalf  of  themselves  and  their  villans.'  *    \i*S,  C. 
is,  however,  in  the  jury  system  that  the  combination  may  be 
gradually  traced  between  the  two  ideas  of  icprcsentatJon  and 
election.    The  first  step  in  this  direction  was  taken  by  the 
Con()uCTor  and  his  successor  in  their  use  of  (i)  the  system  of 
local  representatives  to  gather  information.     Henr)'  II  extended 
the  .iy¥tem  to  (7)  ancertain  the  rights  and  tiabililies,  judicial  and 
Rnancial,  of  hif  subjects  through  the  co-operation  of  the  local 
courts :  while  under  Richard  I  these  representatives  (3>  were 
elected  and  not  merely  nominated,  as  seems  to  have  been  the 
practice  in  his  father's  days.    Instances  of  the  whole  process 
will  be  found  in  a  detailed  desciiption  of  the  growth  of  the 
Jur)'  sjfsleiD.*    Curiously  enough  John  was  the  first  to  (4)  •  chap.  vB. 
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Hummon  a  representative  assembly.  In  August,  1213,  the 
king  niseinbkd  through  the  shcrifTs  the  leevc  and  four  men 
fTom  each  vill  on  ihe  royal  demeine  to  &  Council  at 
St.  Albans,'  for  the  purpose  of  nsxemng  the  amount  of  com- 
pcnsation  which  he  owed  to  the  bishups  who  nl  the  pupa) 
ludding  had  cxcommunicstc-d  him,  and  whose  goods  had  been 
confiscaled  for  their  pajns.  1'hrce  months  later,  at  a  Council 
called  to  Oxford,  but  of  whose  assembly  there  is  no  proo^ 
the  counties  alio  thrutigh  the  sherifls  were  for  the  first  time 
summoned  to  send  four  discreet  men  to  speak  with  the  king 
concerning  the  business  of  the  kingdom.' 

The  effect  of  these  examples  was  not  reassuring,  .'Urcady, 
in  1307,  John  had  viola  it;  d  (he  practice  of  hi^  father  and  his 
brother  by  making  no  use  o(  a  rejnesentatit-e  local  body  for 
the  assessment  of  the  thirteenth  exacted  in  that  year.'  Magna 
Carta  took  no  notice  of  the  representative  principle  in  its 
promions  for  the  gram  of  taxation,  though  it  extended  the 
system  of  election  from  the  jury  of  prescnimeiit  to  the  juries 
used  in  three  of  the  possessory  assizes,'  a  coiictssioii  which 
seems  to  have  been  withdrawn  in  the  second  re-issue  of  the 
Charter  early  in  the  following  reign.'  But  these  lapse.f  from 
the  principle  of  re[)re»cnlat)0n  were  only  momentary,  Reccig- 
nition  had  been  gained  of  the  three  ideait  which  culminated  in 
the  modern  FtrliamenI,  namely.  Represenution,  Election  and 
Concentration  in  a  central  assembly.  Stress  of  circumstances 
in  the  ensuing  period  caused  the  gradual  and  complete 
establishment  of  these  three  elements  in  tlie  modern  system  of 
ici)resentjrtive  government. 

With  1 338  begin  the  sehfiti  of  baronial  rtfofm.  For  the 
ensuing  twenty  yettrs  these  schemes  may  be  said  to  be  charac- 
terized by  three  features  or,  more  correctly,  the  baronial 
detnands  took  three  foiius.  Following  the  example  of  earlier 
occasions  (i3tS,  1325,  1134)  the  barons  sought  from  the 
king  or  his  ministers  (i)  a  refanSrma/ion  gf  ifir  ('/mrC"-  in 
return  for  a  grant  of  money.  In  1353  this  was  done  with  such 
solemnity  that  a  sentence  of  excommunication  ivas  i.<isued 
against  all  transgressors;'  while  in  1254  '^^  demand,  coupled 
with  the  refusal  of  the  bishops  and  barons  to  be  responsible 
for  the  willingness  of  the  NmoJlei  folk  to  contribute,  caused  the 
Queen  and  Earl  Richard  of  Cornwall,  rc^nts  during  the  king's 
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Absence  in  Gascony,  to  repeat  the  experiment  which  bad  proved 
aboftive  in  1213.  Tlit  slieii/Ts  were  directed  to  «cnd  tip  to 
a  Council  at  Wt-slniinstcr  twu  knighl-s  c:boscn  by  th«  county,  who 
should  dcclatc  the  amount  of  thv  aid  which  their  electors  were 
willing  to  grant.'  A  more  questionable  demand  was  for  (ii)  the 
tlatian  of  the  three  gnat  effiitrs  of  stale  by  the  Coniniunt  Con- 
cilium. But  this  it  was  scarcely  likely  that  (he  king  would  giaiu, 
and  certainly  not  ndi-isable  thai  the  barons  should  enjoy.  The 
demand,  however,  was  not  nude  altogether  in  vain.  In  1357  (he 
bamnK  rejected  the  indirect  hold  over  the  government  which 
would  have  followed  the  control  of  public  expenditure  offered 
to  them  by  Henry's  minister,  Willium  of  Raleigh.  They  tiiher 
regarded  it  as  a  subtle  attempt  10  raise  mone\-  nioic  regularly, 
or  were  loo  sIupH  to  be  contented  with  anything;  ilion  of  a 
definite  placing  of  the  Crown  in  commission.  The  immediate 
elTeet  seetns  to  have  beeti  that  the  Crown  was  reiidy  to  accede 
to  their  utmost  desin; ;  for  in  1 3^8  Henry  was  only  picvented 
by  the  refusal  ofhi-i  brother  Richard  from  agreeing;  to  abide 
l^  the  decisions  of  chosen  ministers  for  general  icformK.  In 
ti44  the  prelates  and  barons  nominated  a  committee  of  twelve 
to  place  tlieir  demands  before  ihe  king,  chief  among  which  was 
ixie  for  the  appointment  of  ministers.  As  the  struggle  grew 
intense  this  demand  became  more  frequent  (114s,  13.19,  1355): 
and,  not  aatisfied  with  an  attempt  to  monofjolize  the  central 
administration,  the  l>a[ons  aimed  at  securing  the  appoint- 
ment oi"  the  sheri^s  through  wham  the  king  was  able  to 
tnalce  his  fnfluencc  penetrate  into  disiant  parts  of  the  country. 
The  most  signitieani  and  practical  demand  of  the  banjns 
during  these  twenty  years  was  for  (iii)  the  renlar  ntmmom 
\t^  a.  'Pj.ii....— .■ '-  The  word  iuelf  seems  to  have  been 
introduced  in  the  course  of  the  Mruggle,  and  the  chronicler, 
Matthew  Parit,  is  actrudiled  with  its  first  use  in  1346  for 
a  general  assembly  of  the  Icipslaiiw  body."  The  feeling  seems 
to  have  been  growinj;,  that  piecemeal  representation  of  the 
nation  in  casual  assemblies  convoked  only  at  the  pleasure  of 
the  king,  waa  prottably  accountable  for  the  weakness  of  the 
Ofipotitton  to  the  Crown.  'I'hc  expression  of  this  feeling  at 
f^t  took  the  form  of  refusal  to  act  from  want  of  complete 
powers.  Thus  in  1153  the  clergy  used  the  absence  of  the 
archbishoin  aa  an  excuse  for  not  deciding  in  on  awkward 
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matter.     Already  in  1149,  an<t  imain  in  1355,  the  barons,  for 
analogous  r<M-^uns  assuirtcd  a  simil.-it  ixts^ivc  allitudv. 

Yet  it  »as  very  slowly  that  the  barons  found  llieir  way  to 
the  right  solution,  dcKpiie  the  cxamjile  of  the  regviits  in  1354. 
For  wheii,  inJSSS-  the  king  was  compelled  by  the  difficulties 
arising  out  of  hit  prt>int£«s  to  the  I'upc,  to  [iiii  himself  into 
ihc  hands  of  the  barons,  ihvre  was  no  thought  of  the  cxtcnxiun, 
so  as  10  include  a  wider  range  of  persons,  of  that  oligarchical 
body  which  had  already  proved  its  inconipelence  to  grapple 
with  qucslions  of  government.     At  the  first   Parliament  in 
thai  j'car,  a  commilte<;  of  twenty-four,  chmcn  equally  from  tlie 
Koyal  Council  ami  the  Uironn,  drew  u]>  an  elaborate  st/itrnt  of 
frot/isionaJ govemment.  which  came  into  existence  at  a  second 
meeting  hdd  at  Oxford  in  June  of  the  same  year  and  known 
to  subsequent  ages  as  the  Mail   Parliament.     Here  a  list  of " 
grievances  wa»  presented   by   the   barons,'   and   the  scheme  ■ 
called  the  Provisions  of  Oxford'  was  ratified.     Ity  this,  no  less 
than  four  coa^mitlces  were  appointed,  one  of  which,  however, 
was  merely  to  tn^at  nf  a  teiiiporar>'  money  grant.    Of  the 
other  throe,  the  first  was  i'fommifTcc~of  mFiny-four  choseiK 
from  either  side  by  an  elaborate  process  of  double  election/^ 
whose  work  should  be  the  appointmcin  of  great  officers  of 
State  and  ilie  rcdicss  of  grievances.     i<Htaf»imj.  Pivi^yj^  .rf 
fifteen  was  further  apfiointed  for  the  king ;  and  ftnally,  in  order 
lo  lessen  the  troublesome  duty  of  attendance  in  Parliament. 
^Thinj  ^;^mniittpf  pf  ni..-iv».  was  apDoJntjfd  who  should  meet     , 
*''^lhe  Council  of  fifteen  thrice  a  year  us  rcpicscnla lives  of  the     I' 
nalian„   It  'S  n*!  Bl'i:t'y>:iry  WCTHIcibc  the  scheme  at  lengthr""^ 
It  would  be  hypeiciitical  to  note  that  the  po«-ers  of  the  two 
permanent  committees  were  nut  accurately  defined,  and  that 
no  provision  was  made  for  the  filling  of  vacancies  or  for  the 
ceditation  of  the  scheme.     It  is  sufficient  to  point  out  that, 
while  profe&Ung  to  leave  to  the  Icing  his  .luthorit}-  constitu- 
tionally restrained,  and  pretending  to  represent  the  nation  at 
large,  in  reality  the  scheme  placed  the  executive  in  the  hands 
of  an  oligarchy  of  t>aron.i  in  vrhose  qtutrds  there  was   no 
mediating  authority.     It  was  to  the  interest  of  no  one  except 
the  members  of  the  several  committees*  that  such  a  method 
of  government  should  be  retained  ;  and  it  was  not  long  before 
their  mutual  jeitlousies  brought  it  to  an  end. 
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Meanwhile,  w«  muKi  look  in  anoiher  direction  for  the  solution  Simon  de 
of  the  problvm.     It  was  pi-thaps  ihc  action  of  the  regents  in  *'^|^!j!"^* 
sumtnontng   represcDUlivc^  from  the  shire  courts  in    1 154,  ^uvcrn- 
that    cnibolcien«cl    a    body,    calling    itself   the    Communilns  "■<"'■ 
BiuMeriae  Angliat,  i.e.  the  knighti  who  found  tbcinselvcs  by 
the  acnon  of  the  iMruns  dL-finilcly  sliul  oiit  from  ihc  Commane 
Concilium,  lo  address  a   remonstiancc  lo  PriTvrc,  or  as  con- 1259. 
tciDporarics   would   have  called  him,   the  Lord '  Edward  in '  Tout,' 
October,  IJ59.'  This  had  an  immediate  result  in  tlie  Provisions  ^'*'«^'ij 
of  Wenminster,' by  which  remedies  were  imimised  for  most  of  J  c  -. 
the  complaints  meniioiied  in  ihc  petition  of  the  previous  year.  Ann. 
F«t  more  important  i.s  tht  fact  that  it  was  probably  the  iniliati»'C  flurton. 
taken  by  the  knights  in  this  matter  which,  on  the  renewal  ^* ~''m 
the  quarrel  in  1161,  suggested  to  the  barons  the  advisability  of  ti6i, 
summoning  three  knights  from  each  shire  soutli  of  the  Trent 
to   the  aulumn  Parliament  at  St.  Aibans.     The   king   made 
a  sjmitar  bid  for  popular  support  by  summoning  the  ^.lmc  three 
to  Windsor;*  but  there  is  no  record  that  cither  Council  was 
ever  held.     'I'ha^c  ycurj  jalcr  >itmftn  dc  Montfort  >ii\f|  '^■^^  'h*' 
battle  of  L*wcs,  and  had  taken  the  hiirdcn  of  yovcfniiient  Uf 
his  fihoMldfirs.     In  hiin..  t.'04.  hi-  called  togethei  liis  first  "Par-^ 
'■"^"ilfiOt  '"  '■-'■'■•''i  -"  niiL'  on  thf  prccc-deiit  qV  h^.i- li..lml  ^»m 
mo«ie<i  four  elected  kni>;ht.s  at  tiriitornutives  of  each  ahirc.t'  Ibid. 
'llMiy  were  not,  however.  ;:iv<.-n  \  vuiix-  in  the  fi.rniaiiiin  lA 
teMtme  of  ^nHtfjjBiffr/ irliirli  tollnw.-.l      Tliiiwas  a  matter  for 
the   initiated  alone.     Thrtx-  electors  were,  according  to  one 
reading,  to  be  cho&en  by  tlie  barons;   according  to  anoiher 
explanation,  self-appointed.     These  should   receive  autbority 
from  Uic  king  to  ehooM;  nine  councillors,  or  whom  three  should 
in  turn  be  always  at  the  Court.     All  business  of  Slate  should 
be  done  by  tbcir  advice,  and  disputes  should  be  decided  by  a 
two-thirds  mapriiy  of  either  the  Council  or  the  tliree  electors; 
and  finally,  provi.iion  wn.i  made  for  tlie  lilting  up  or  tlic  removal 
of  inemt>er'  of  the  Council.*    The  exact  effect  of  this  constitu-  ♦  IM.  4iJ 
tiun  iif  a  matter  of  considerable  disjiuie.     Alt  writers  compare 
it  with  the  elaborate  commtllces  of  1158.     On  the  one  side 
Dr   Pearwn '  and   M.  iJifmont  regard  its  tendency  as  more  *  Uiti.^ 
oligarchical  than  il\at  of  (he  arrangements  of  sue  years  befoie.  ^y-  **- 
'The  conMiiution  of  115S,'  says   M.  Bihnont,  'gave  .ili  the 
powtfr  to  Parliament  (i.c.  tl>e  re]>rcienutires  of  the  baronial 
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party);  Ihat  of  1364  placed  ali  the  aulhority  in  the  hands 
of  ihrcc  electors.''  As  a^inst  this  view,  Dr  Slubbs  and 
Mt.  Ptolhero  maintain  that  Simon'^  provision  is  a  distincl  de- 
velopment ortht-  scheme  of  lajS.  'Tlie  proviiions  of  1258 
rcslricitxl.' lays  the  former,  "the  constitution  of  1264  extended 
the  limits  of  parliament.'-  Mr.  Prothero  even  holds  that  the 
three  electors  rcaeniblcd  the  modern  Prime  Minister,  because, 
OHcc  elected,  they  were  dependent  on  the  will  of  the  Cvm- 
munitas,  in  which  were  Jncludcil  the  Icnlghts  of  the  shire.* 

In  Jainiar>-.  lZf>%,  Siip<y  natht-red  his  second  Parliament. 
It  was  here  that  ihc  great  constitutional  advance  wax  made 
with  wliich  bis  name  is  especially  connected;  for  to  this 
a»cmbly  were  called  nor  only  two  knii;)ils  from  ^aeh  shirg. 
but  also,  practically  for  the  I'lrit  iin"-,  iv"  ''UinTi'^  "r  hlM 
from  twenty-one  cities  or~borough5  mentioned  ffliiirifllM/'> 
'5- oame.*    It  is  foe  ihb  reason  that  Simon  de  Mentkrt  has  betn 

\/^ihUd  Ike  atator  »f  thf    Nnny   ^f  Cfimmiuit       He   Is,  hOWC?Cr, 

scarcely  cniiilcd  to  the  name.  For,  in  the  first  place,  a  very 
cursory  glance  at  its  composition  will  show  that  the  assembly 
*^wa8  mcfglv  a  p»rliniy]^^ptarv  repreK-nl.itinn  of  Simon's  own 
aipport^pt.  Thus,  of  the  iiaton.%.  whci  us  u  bncly  w«;ry  un- 
fa vo\i ralilf  In  liU  fy^iiw.  nmJY  fii-e  earls  and  rij^htet-n  linTot^s 
i^crc  summoned  ;  while  of  the  clergy,  who  were  his  sUiiiftfh 
Hiipj^rtprs.  ihtTf  was  a  yen'  full  and  dis;>rQ  port  innate  niiniber- 
Again,  with  regard  lo  binion's  own  particular  contribution  to 
the  making  of  the  national  assembly,  the  representation  of  the 
towns  was  avowedly  due  to  their  support  of  Simon ;  and  the 
writ  for  eleeiion  wa.s  addrtnsed  to  th«  mayor  of  an  individual 
tpecificd  town,  not  to  tlie  sherilT  for  a  genera)  represenlutioii 
of  all  worthy  towns  in  his  shire.  And,  further,  Simon's  merit 
as  a  great  ootistitution-makcr  disappears  altogethet  in  the 
serious  doubt  whether  this  Parliament  of  repreientaiives  was 
intcndt;d  to  he  |K.-[maiieiit.  Indeed,  M.  B^mont  is  of  opinion 
that  its  only  objo  t  wa-;  to  sanrtion  the  vheme  of  ;-oviTtimi;nt 
established  in  liie  previous  year,  and  he  pomw  out  thai,  in  the 
writs  of  summons  for  the  following  June,  only  prelates  and 
grv^ater  barons  are  summoned  and  there  U  no  mention  of 
the  commons.*  Thus,  while  d«;nyinK  to  Simon  dc  Mi>nt"orl  tlie 
proud  title  of  'creator  ol  ihr  H;iii-irnf '  "-'"■-'J",  wc  need  not 
^>,  ii.  43.  minimiie  his  work  by  su^estin^  with  Pauli'^or  Hailam  '  dial  he 
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borrowed  his  ideas  from  Ara^on,  or  with  Milman '  (hat  he  was  '  laf. 
indebted  to  Frederick  ll's  Sicilian  CoiiNtitiitron,  or  wilh  n  loler  ^"^'^  , 
writer '  tliat  he  tnadc  iiw^  of  his  exjx;ri<;nce  in  (iascony.     How- ,  ^^^ 
ever  (nT  we  arc  prciuicd  to  go  in  opposition  to  his  cl.iimi,  we  ywirj. 
may  at  least  believe  that  bis  real  tnctil  Ijiy  in  the  facl  that  he  )""<  "d 
wM  ihc  clever  adapler  of  existing  materials ;  and — even  more    "^'  '    ' 
im porta ni^l hat,  although  a  foreigner,  he  worked  from  thoroughly  W 
English  bases. 

From  (heir  leading  fcatun^  the  enstuing  thirty  yearx  may  i>6s-i 
be  fltytett  the  period  of  attempts    at  a  gradual  formalian  of 
a  Nationa/  Cffunal.    Certainly  the  death  of  Simon  at  Evesham 
WM  followed  by  a  pati-u:   for  the  rest  of  Henry  Ill's  icign 
nothing  was  done  in  the  direction  which  the  example  of  the  Bdward  Tj 
great  leader  seemed  to  have  indicated.     But  his  work  had  not  "'^'" 
gone  by  unheeded,  and  fortunately  it  was  lell  for  a  king  who 
«'a3  also  a  statcvman  to  perfect  it.     In  1173.  even   before  1173. 
Edward's  return   from    falesline,  his  regents  summoned   to 
a  convention  for  taking  the  oath  of  allegiance  not  only  the 
prelates  and  barons,  but  also  four  krtij;;h[a  from  each  »hire 
and  four  citizens  from  each  city.*     Ttiis  may  h:ive  been  done  >  5.  C.  419. 
in  order  to  ensure  the  support  of  the  entire  nation,  doubly  im-  '^"• 
])ortant  owing  to  the  jnulongcd  absence  of  an  uncrowned  king; ,,,,     * 
but  whatever  the  reason,  the  imitation  and  daboration  of  the 
auembly  harmonized   entirely   with   Edward's  own  designs. 
Of  his  (ir^t   Parliament   no   writs  of  summoat  are  extant :  1375. 
but  the  preamble  to  its  most  important  enactment  describes 
it  as  made,   not  only   by  the  usual  classes  of  the  barons, 
but  also  by  '  the  community  of  the  realm  thither  summoned.'*  *  '***  ^S*- 
Krom  this  mode  of  expression  Dr.  Stubbs  thinks  it  'almost 
certain  that  some  represcntalivej  of  the  commons  must  liavc 
been  present."    For  the   next  twenty  years  Edward  seems  * /Mi/.  449. 
to  be  conducting  a  scries  of  ex]jeiimenta  with  the  object  of 
determining  in  what  proportions  the  various  classes,  which  the 
events  of  the  l:tst  reign  had  stereotyped,  would  most  suitably 
combine.     Thus^to  deal  in  detail  with  the  most  prominent 
instance* — in  1283  he  called  two  representative  bodies.     In 
/aniury,  acting  nn  the  analogy  of  the  clerical  Convocation, 
be  called  two  jirovincial  Councils  at  York  and  Northampton 
mpcctivcly.     The  magnates  were  absent  with   the   king  in 
Wales,  and  the  Councils  consisted  solely  of  four  knights  from 
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each  shire  and  two  represcnialivcs  from  each  ciiy,  borough  and 

'  S.  C,  465.  '  villa  mcrcntnria '  tummoned  through  the  shtnff.'     To  these 

wcic  added  members  «f  the  clergy ;  fat,  the  archbishops  were 

directed  to  summon  ihtoiigh  the  bishop*  the  heads  of  the 

'Jiia.  466,  various  religious  houses  and  proctors  of  (he  cathcdiul  cteigy.' 

Judpicd  by  the  latest  standard  these  Councils  were  imjierfect 

bodies ;  for,  beiddiM  ihe  abikciice  of  the  barons,  there  were  no 

represenUUivd  of  the  parochial  clwgy,  and  most  important  of 

all  in  the  prospect  of  future  imitation  was  die  fact  that  it  was 

^     not  one  national  assembly.    Later  in  the  same  yeiir  (September, 

C)     t^Hi   *■**   called    "jf    I*™!}'    I""i»»    as    ihc    Fnfltamynt    of 

\V>Shruwsb^rY,pr  of  Afto»  Riirm-11.  to  which,  beside*  the  bttrons. 

A^    rjitiP  turn  Irnif  ht..  W  .-..A,  ..Kir^  :ind  two  rfeppeaentttivet  from 

^      eaeh  t;if  t'grr'y  ■"• '-"  and   boroughti  spedficd  by  name 

and  summoned,  ilicrcforc.  not  through  the  sheriff,  but  by  writs 
addressed  to  their  own  mayors  or  bailifTs.  The  two  meetings 
of  January  luul  twen  called  In  make  a  grant.  'I'his  assembly 
was  brought  logeiher  chiefly  to  give  national  sanction  to  the 
condemnation  of  the  Welsh  Prince  David.  Conxcciucnlly 
Ihc  clergy  were  entirely  left  out,  and  such  legislation  as  there 
was  seems  10  have  been  !>ul>mitied  to  the  baronage  alone," 


467-468: 


'■y  i"  ^'^^  after  i|ie  barons  had  ]w»ied  the  important  statute 

iyf  (Juia  Ens  More  I.  Ihey  were  reinforct^  bv  two  or  thrcf  ItnigTits 
^      from  each  >.liin;  for  the  purt)o<c  t>f  a  niimey  grant ;  but  no 
•  ihiil.  rejnesentalivc*  were  called  from  the  towns  or  the  lower  clergy,* 


A^ 


477-47''-  v4u  1294  the  parliamcmarv  reprcscniation  of  the  clerRV  wa> 
compleicd:  for  in  St.ptcmb<.r  of  that  year  the  cleigy  were 
summoned,  though  separately,  yet  to  one  assembly  embracing 
representatives  from  both  provinces.  Thus,  besides  the  bishops 
and  a  large  number  of  abbots,  tliere  came  deans  of  cathedrals 
and  archdeacons  in  ]>erton,  and  of  cathednl  chapters  one,  and 
of  the  parochbl  clergy  two  proctors  froin  each  dlocc^ic  sum- 
moned through  the  bi^ops.  The  importance  of  this  assembly 
lies  in  the  ucknowlcdgemcni  which  it  carried  with  it  of  the 
.480,  need  of  clerical  consent  by  rcprcMntativcs  to  taxation.*  In 
October  of  the  same  year  came  another  maimed  lay  a-tsembty, 

'/Mif.  481,  tlie  magnates  and  four  knights  from  each  shire;'  but  in 
1295  for  tlte  finit  lime  all  these  various  ingredients  were 
added  together  in  their  completes!  form  to  make  what  has 
been  known  to  after-ages  as  the  M«det  Parlhmtnt.     To  thU 
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sssemb)^  came  the  archbishopt  nnri  hJittiyps.  three  beacb  of 
wligitmi  uTder3,   «ivty  «-yi.n    ahhfus,    seven    car  __ 

baronx,  two  knit{hi!>  Tiqiti^ach  »f  tw„ty.t^vmn  iih;n»n  nnri  rtprr 


KeittativeK  fium  tach  of  110  cUiea  and  boroughs  lhroUf;houl 

the  kingdom,  a  body  o(  ratlivr  mori;  ihnn  400  personit.'  '  S.  C. 

But  although  it  may  be  Inie  thai,  .starling  (rom  this  date,  ■*''4'487- 
'a  perfect   rcprcscniaiion  of  the  three  Estates  was  scaircd,  1195-1^^ 
and  a  Parliaroeni  constituted  on  the  model  of  which  everj- 
succeeding  asiembly  bearing  ihai  name  was  formed,"  it  was ''^.  C.  48j,j 
nearly    forty   yeara    before    the    fonn    was    really    complete.  Chan|>o  of 
Mr.  Freeman  hai  shown  how  purely  acndental  was  the  forma-  t-"'''* 
lion  of  the  English  I'ailiamcni  into  two  chambers  rather  than  Hooiu. 
into  three  or  four.'     Edward  I  had  in  his  mind  an  assembly  of  1  £,j>yi. 
three  Euates.    This  seems  to  have  been  the  common  form  4il<  Scriu. 
of  which  variations  are  found  in  the  development  towards  self-  **^ 
govemmenl  of  nearly  every  European  nation.     '  An  assembly 
of  Estates,'  says  Dr.  Ktuhb.s,  '  i.s  an  organized  collection,  made 
by  representation  or  otherwise,  of  the  several  orders,  stales  or 
conditions  of  men,  who  arc  recognized  as  possessing  political 
power.''  *     Hut   in   England  the  three  iheoietical  Estates  of  *  S.  C.  //. 
clergy,  lords  and  commons  never  had  a  chance  of  combination.  *  '"5- 
Thc  lower  clergy  jienixted  in  their  altitude  of  aloofncns ;  the 
knights  huTcrcd  between  the  barons  and  the  burgesses.     It 
toolt  forty  years  for  those  concerned  lo  discover  that  the  clergy 
could  welt  be  left  to  their  own  devices,  and  that  the  real 
interest  of  the  knights  lay  in  union  rather  with  the  butgeases 
than  with  the  barons.     At  fine  the  various  Estates — barons, 
knights,  burgesses  and  lower  clergj^— when   Ihcy  came,  sat 
each  by  itself,  probably  in  diflereni  parts  of  Westminster  Hall, 
and  voted  its  moni>)-  separately  and  in  different  proportions. 
[<ui  the  terms  of  the  gmnt  were  of  most  importance  In  the 
represented  and  the  poorer  Estates,  who  moreo^'ei  had  been 
called  to  I'arliament  solely  for  that  purpose.     It  is  not  wonder- 
ful, then,  thai  they  soon  acquired  the  privilege  ofsctiling  the 
amount  of  money  grants,  and  the  lords  acciuiesccd  in  their 
exercise  of  this  powtfr,  a.H  did  the  king  in  the  abstention  of 
the  clergy,  becauu;  ihL7  perceived  it  was  to  their  own  advan- 
tage.   'I'hat  tlie  separation  of  the  f^sutes  inlo-the  two  bodies 
of  lords  and  common.^  is  not  unconnected  with  the  acquisi- 
tion of  the  monopoly  in  taxation  by  the  latter,  would  appcu 
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from  the  Xkx  that,  althotitth  Hallamis  inclined  to  date  such 
scpwalion  a§  early  as  1315,'  iheJitat  ditiinct  record  of 
a  sepinue  sewion  \s  not  found  till  iaB|  wtl^''^  "^"^  ySOT  IP**'' 
the  viirioaa  proportional  grante o^  t'tedifercnt  Estates,  which 
had  (wnltiT  fhWTrmimfaniv-mw-ofWiB-linWhffl  rniTOne-tcnth, 
became  a  fixed  sum  of  close  upon  X4o,ooo.' 

§  31.  But  for  the  present  wc  must  follow  th<;  fortunes  of  the 
members  of  the  old  Commune  Concilium.  ITic  ot);nnisition 
of  this  body  on  a  feudal  model  had,  as  wc  have  seen,  been 
sanctioned  by  Magna  Cnrta  for  purposes  of  taxation.  But  this 
was  the  very  duty  for  which  Edward  I  had  formed  a  Parliament 
of  the  three  Estates.  Meiinnrhile,  the  Commune  Concilium  had 
ae()uiri:<l  a  firmer  hold  on  ihc  regulation  of  every  department 
of  government ;  for,  the  minority  of  Henry  III  had  thrown  the 
whole  supervision  of  the  administration  into  lis  hands,  while 
the  most  prominent  barons  would  necessarily  be  membcr&of  the 
Council  of  Re);ency.  The  magnates  then,  like  the  clergy,  had 
a  corporate  tJiistence  in  »  recognised  assembly  with  more  or  v 
less  definite  rights,  before  Edward  I  placed  at  their  side,  andO 
bade  them  share  the  most  important  of  their  powers  with,  lhe>| 
leprcientatives  of  the  cominons.  And  not  only  was  it  unlikely  y 
tliai  they  would  siirrender  this  jiosition  without  a  struggle ;  but ' 
in  the  end,  although  they  had  to  share  with  the  Commons  the 
powers  of  legislation  and  general  deliberation  as  well  as  the 
first  won  power  of  taxation,  their  descendant — the  House  of 
Lords— retains  to  this  day  the  power  of  a  Court  of  Justice, 
whicli  it  has  never  shared  with  the  Commons,  but  which  has 
descended  to  it  from  the  days  before  Edward  called  the  latter 
to  the  National  Council.  The  immediate  point,  then,  is  the 
gradnai  lransJvrtn<t/ioM  0/  tAf  C^Mmune  Conft'lium  into  Ike 
HoifSB  OP  1>0RDS ;  and  wc  may  leave  to  another  chapter  the 
history  of  tlie  gradual  growth  uf  the  pou-ers  of  the  House  of 
Commons  until  the  old  constituents  of  the  Commune  Concilium 
had  become  the  '  Other  House,'  or,  to  use  the  phraseology  of 
modern  political  science,  a  Sceond  Chamber.  It  may  shortly 
be  premised  that  the  distiiirtion  between  the  Commune  Con- 
cilium and  the  House  of  Lords  is  to  be  found  in  the  gradual 
growth  and  ultimate  triumph  of  the  hereditary  principle.  / 

The  first  point,  then,  which  catb  for  notice  is  the  tnoans  by 
which  tliis  hereditary  character  ma  generally  established.     We 
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have  sofji  that  it  is  idle  10  discuss  the  origiiul  qualification  of 
the  membership  of  ihc  Curia  Regis.  The  king  summoned 
whom  he  would :  ckcept  in  the  case  of  a  x-eiy  r<^  men  0/ 
|ioliti<-.-il  ambition,  the  daire  would  be  tather  to  evade  the 
summons  than  to  demand  it.  But  Magna  Cnrta  countenance* 
Ihc  idea  that  in  theory  the  king  was  to  a  certain  extent  bound 
by  (he  acts  of  his  tcnants-in-chier  of  all  grades,  and  the  king 
himself  frequently  mentions  the  advice  of  his  baroncs.  Now 
Ihc  term  Baron  included  alt  the  hit;l)eT  ranks  of  the  feudal 
hierarchy,  alt  live  nujorcs  bnroncs,  as  well  as  many  others  of 
less  exalted  nink  ;  so  that  wc  may  accept  the  dt-finition  which 
malce«  il  '  perfectly  clear  that  until  the  end  of  the  reign  of 
Henry  III.  at  any  rate,  a  Baron  was  a  person  holding  lands  of 
the  Crown  and  owin;;  military  sernce  to  the  King."  Not  for 
I  long  time  yet,  app.vcntly  not  even  by  the  middle  of  Ihc 
flfleeiuh  century,  did  the  term  Haron  become  a  title  of  dignity. 
The  carls  and  ihc  holders  of  other  titles  as  ihey  arose,  were  in 
all  documcnls  accorded  their  special  rank :  the  baron  if  he 
bad  been  knighted,  was  designated  as  'chivatcr.'  It  wouUI  be 
tnie  to  describe  him  with  the  author  just  quoted  as  'a  person 
whoae  status  .  .  .  rcndeTC<I  bin)  liable  10  military  and  patlia- 
mtntnrj-  service."'  In  course  of  time  the  liability,  as  far  as 
pnrlijimcntaTy  service  went,  became  a  privilege  ;  but  until  that 
pttiod  was  nearly  reached  it  b  unprofitable,  even  if  il  were 
poauble,  to  inquire  wfuthtr  tenure  by  barony  ef  ilself  eotr  (swi- 
hrrtd  a  right  A>  a  writ  0/  summoni.  Mosi  of  tl)C  baroncs 
would  have  asked  whclhcr  their  tenure  did  render  tliem  liable 
to  the  receipt  of  such  a  writ,  and  Ihey  caught  al  Ihe  consli- 
lutronal  arrangements  sanctioned  by  the  Charier,  which  after 
all  may  have  been  largely  their  own  work,  as  alTording  ihem  an 
excuse  for  staying  away. 

But  we  rwcd  twl  underrate  Ihe  effect  of  tenure  l)y  barony 
ujjon  the  development  of  the  House  of  Lords,  In  several 
dirt'ctions  and  until  quite  recent  days  we  can  trace  the  lasting 
influence  of  righln  and  claims  ariining  from  the  idea.  A  resolu- 
tion of  Ihe  House  of  l.ords  tn  1640,  forbade  (he  sumndtr 
of  a  barony  la  the  Crown  *  by  grant,  tine  or  any  Other  con- 
»eyance,  and  in  ifiyS  this  was  clenched  by  a  decision  in 
a  particular  case  adverse  to  a  surrender  by  the  proccss'of 
suffering  a  fine.     The  lord's  right  to  prevent  a  surrender  of 
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a  digniljp  to  the  Crown  hta  been  queslioned  by  «  recent  writer 
'  PUu,  271.  of  authoritjr,'  but  there  is  no  doubt  about  the  validity  of  { 
anotlm  resolution  passed  in  1641  which  forbade  the  trant- 
ftrtnct  «/  any  perrage  from  one  person  to  another— a  practice 
which  had  been  occasionally  allowed  by  the  (^rown.  The  only 
possible  foundalion  for  Ihcsc  practices  of  transference  and 
surrender  is  to  be  sought  in  the  continuance  of  the  idea  of 
barony  by  tenure.  To  the  same  inHuence  must  be  attributed 
the  power  which  the  heiress  of  a  barony  posscMcd,  oteonveyiHg 
to  htr  huihand,  although  a  amunatur,  a  rigkl  lo  the  rt^eftion  0/ 
a  sutnmoNs.'  And  '  although  some  royal  act  of  summons,  or 
creation,  or  lioih,  was  necessary  to  complete  the  status,  ihc 
uiragc  was  not  materially  broken  down  until  the  system  of 
creation  with  limitation  to  heirs  male  was  established.'  Indeed, 
until  an  adverse  decision  in  15S0,  it  was  even  held  that  a  ttnant 
by  Ike  atrltsy  of  Eitglanti,  as  this  rij(ht  was  siylcd,  could  retain  / 
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hin  »eat  after  his  wife's  death  and,  consequently,  to  the  exclusion 
of  his  eldest  son. 

But  it  is  only  within  recent  memory  that  the  parliamentary 
claims  of  barony  by  tenure  have  been  definitely  rejected.  It 
was  not  altogether  unknown  as  the  basis  oF  u  claim  to  sit  in 
the  House  of  Lords;'  but  it  seems  to  have  been  allowed  as 
valid  in  the  case  of  the  earldom  of  Arundel  alone,  though  it 
was  also  certainly  implied  in  the  descent  of  the  famous  Berkeley 
peer.-i);e  during  the  'I'udor  period.^  Ihc  early  o^Hnions  on  the 
question  were  of  doubtful  meaning  based  on  expediency  and 
not  on  law.  Thus  an  Order  in  Council  of  1669  definitely  took 
this  standpoint :  evtrn  the  judges  who  were  consulted  on  the 
case  of  the  barony  of  FiUwalter  thought  that  baronies  by 
tenure  '  were  not  fit  to  be  revived,'  becauxe  they  '  had  been 
discontinued  many  ytara.'*  Tlie  concluiinns  of  the  Lords' 
Committee  on  the  Dignity  of  a  I'ccr  early  in  this  century 
were  a  mere  re-echo  of  this  opinion:  it  was  only  'change  of 
circumstances '  which  had  abrogated  '  the  right  of  any  person 
to  claim  to  be  a  lord  of  Parliament  by  reason  of  tenure."  The 
nutter  was  finally  settled  by  the  judgemeni  of  the  House  of 
Lords  in  the  case  of  the  Berkeley  peerage  in  1861,  in  which 
claims  resting  on  two  striking  instances  of  a  devolution  of  the 
title  were  peremptorily  disallowed.  There  is  no  need  to 
exagfcerate  the  imporuncc  of  this  decision  ;  but  it  may  be 
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poinlt-d  out  (hut  an  cxt«n«ive  allownni^  of  this  claim,  coupled 

as  it  mvsx  be  with  the  (recdom  of  alienittion  cliA»ctctistic  of 

the  modem  land  lawii,  would  enable  a  subject  to  transfer  the 

peerage  10  a  stranger,  and  to  'coni|>el  the  unwilling  soi-ercign 

to  receive  the  hoiiugc  of  a  peer  so  crealcd."  >  Loid 

There  is,  then,  no  need  10  underrate  or  lo  ignore  the  in-  *^*"'Pj'^'^' 

Boence  of  baronies  by  ii-nure.     At  the  same  time,  the  solution  ^^^    ^ 

o(  the  <)ue«tion  of  the  general  advance  towards  an  hereditary  i.  103-104- 

pevngc  must  be  sought  in  other  directions.     It  has  lieen  seen 

that  practically  it  was  the  rtrefition  of  a  ipeeial  writ  0/  summans  (a)  Kecclpi 

from  the  kins  which  placed  the  recipient  amone  the  muww/?'^''" 
.  L      ■      .  ■  1  •  11.1.      Snmnionj. 

iaroHes ;  &o  that  in  this  sense  alone  it  can  be  truly  said  ibat 

'that  estate  was  a  barony  which  entitled  its  owner  to  such 
special   immnKins.'*     Hut    though  the  kinjj  could  and,  as  we '5.  C.  H. 
have  seen,  did  exercise  a  very  wide  discretion  in  the  bestowal  *  '^■ 
of  the  writ,  there  would  be  a  certain  number  of  baions,  such  as 
the  ear!*,  from  whom  it  could  not  well  be  withheld.  HW  a  cer- 
ttin  number  of  great  barons  just  below  that  rank,  in  whose 
minds  one  reception  of  the  summons  would  easily  raise  pre- 
sumption of  another.    As  a  matter  of  fact,  it  seems  that  under 
Henry  lit  the  king's  use  of  the  writ  did  cause  dissatisfaction  ; 
for  in  1955  the  miignutes  refused  to  grant  an  aid,  since  all  of 
their  number  had  not  been  summoned  in  aeonrdnnee  with  the 
direction  of  the  Cliarter.     It  may  be,  then,  that  iidwaid  I  was 
not  so  great  an  itmnvator  as  is  commonly  supposed.    Dr.  Stubbs 
regards  the  year  1195— the  date  of  the  '  Model  I'arliament ' — 
as  ihe  point  of  lime  from  which  the  regularity  of  ihc  baronial 
Bummons  is  held  to  invoU'e   the  creation  of  an   hereditary 
dignity,  and  «>  to  dislingui.ih  the  ancient  qualiRcaiion  of  barony 
by  tenure  from  that  of  barony  by  writ'    This  is  probably  too  *  S.  C.  tl. 
absolute  asiatemcnt,  though  we  may  be  justified  in  fixing  'the'*'  ' 
reign  of  Edward  I  as  the  lime  when  the  herediiniy  padiamentary 
baronage  began,  without  rigidly  ruling  that  the  king  could  not 
sAer  1395  bwfully  refuse  a  summons  to  a  man  who  had  been 
'  summoned  already.'  *    ^^'hat  Edward  I  seems  actually  lo  have  *  FiccTimn, 
done  was  to  select  a  small  number  who  should  constandy  ^'J^^' 
receive  the  special  summons,  and  thus,  as  Dr.  Stubbs  points  Jj^.    '" 
out,  by  implication  to  have  put  an  end  to  tenure  as  the  sole 
qualiBcation  for  reception  of  a    writ,     fitit  Edward  probably 
took  a  funhcr  and  more  inijiortant  step  in  the  entire  divorce  of 
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tenure  and  summons.  There  is  conxidcntble  evidence  to  show 
llial  out  of  even  ihi;  diminiKhcd  numbers  whom  h>;  called  to 
PailJimenE,  some  ow«i  their  seals  solely  (o  (he  reception  of  a 
special  mil  apart  from  all  possible  qualification  of  baronial 
tenure.  Tlius  Thomas  Fumival,  wflio  was  proved  in  1326  not 
to  hold  his  landi  on  barotii&I  tenure,  via  ncvcrihclcss  summoned 
b]r  special  wnt  Jp^j"  '«JS  '«  '35a.'  Ii  is  becausi!  nf  these 
innovations  t hit BfAlJr^  ■.;>-./  /  Mts  h<fn  (lUUd  {hi  crxaUrr  of  the 
ff"""  ^(  fitrffi  as  muth  as  be  is  gcnciatl)  acknowledged  lo  be 
the  creator  of  the  House  of  Coinmon&.  As  a  matter  of  fact 
both  lilies  arc  misleading.  In  Mr,  Freeman's  clear  words,  'he 
did  not  create  tlie  firw  elements  of  cilhcr,  which  ciistcd  lonj! 
before,  nor  did  he  give  either  its  final  shape,  which  neither 
took  till  afterwards ;  but  he  established  bodi  in  such  a  shape 
thai  all  later  changes  may  lie  fairly  looked  on  as  mcrcly 
chant^es  in  detail.''  It  was  the  settlement  of  the  hereditary, 
or  U3  Mr.  Freeman  would  have  us  call  it,  successive  character 
of  the  writs  of  summons,  that  brought  to  the  front  the  question 
of  ihc  nature  of  this  hereditary  succesilon.  A  place  in  the 
House  of  Lords  being  herediury,  i.e.  passing  to  a  successor, 
who,  on  the  death  of  the  present  recii)icnt,  was  entitled  to  the 
writ?  We  ha^-c  seen  iliat  the  claim  arising  from  a  barony 
acquired  by  alienation  and  not  by  inheritance  was  not  altogether 
unknown.  But  a  statute  of  1381,  which,  however,  has  been 
supposed  to  be  merely  declaratory  of  the  existing  custom,  has 
been  interpieled  by  a  recent  writer  as  determining  that  'a  writ 
of  summons  conferred  a  right  to  be  summoned  upon  the  heirs 
of  the  fintt  recipient  of  the  writ  if  only  he  had  obeyed  it  and 
taken  his  seal.' '  On  the  other  hand  it  has  been  held  that  this 
legal  doctrine  did  not  come  into  existence  until  two  Centuries 
later;  that  il  fjrew  owl  of  prescriptive  rights  and  struggles  for 
precedence  among  those  who  were  regularly  summoned,  and 
thai  the  first  ca»c  of  its  legal  recognition  was  that  of  Thomas 
Lord  IX-  la  ^Varr  in  the  reign  of  Fliubcth.'  In  any  case 
the  doctrine  was  confirmed  by  two  decisions  of  tlie  Mouse 
of  l^rds  in  the  reign  of  Charles  II,  connected  with  the 
names  of  Clifton  (1673)  and  Frescbville  (1677).  Hut  what- 
ever the  exact  meaning  of  the  statute  of  1382,  it  did  not 
determine  who  were  lite  heirs.  In  discussions  of  the  question, 
when  it  has  arisen,  contrary  ar:gumcnis  have  been  adduced 
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the  legal  analogy  of  succession  to  property  in  land.  Chief 
Jusiic):  Coke  in  the  seventeenth  century  called  thr  right  to 
a  tiummons  a  fee  stmpk  ;  but  it  has  tal<-ly  been  jiointcd  nut 
that  it  is  nther  like  '  an  estate  tail  f-n-nii-fl  yjrhimt  words  of 
limitation  and  incapable  ol  being  bstTL-d.'*  The  point  is, 
thai  the  old  baronies  b}'  writ  were  so  free  tbat  they  deM:i;»ded 
10  at)  lineal,  thoutfh  apiiarenily  not  collateral,  heira,  and  even, 
«s  we  have  seen,  to  hdrcKws  who  could  transmit  to  their 
husbands  the  pretumptivc  right  to  the  reccpdon  of  a  writ  of 
summons.  * 

And  so  thin^  might  b«ve  conlinueA  but  fur  the  discovery 
of  a  new  method  of  creation,  ^  Utltn  pateni,  which  limited 
thehercdilurj-jiuneewion  of  titles  to  a  stricter  course  of  descem, 
and  ultimately  established  in  the  narrowest  and  most  uncom- 
promising fashion  the  hereditary'  diaractcr  of  the  House  of 
Lords.  ii!arls  had  been  so  created  since  the  reign  of  Stephen ', 
and  ihe  new  gradrs  of  peerage,  introduced  bf  Edward  III  and 
his  grandson  rcspcciivily.  of  Duke  (1373)  and  Marquess  (1386), 
together  with  the  iligiiily  kier  Viscount,  were  from  the  very 
first  subject  to  this  method.  The  creation  took  place  with 
ceremonies  in  Parliament,  and  the  descent  of  the  title  was 
gcncrnlly  limited  to  the  heirs  male  of  the  recipients.  In  1387 
the  method  was  employed  in  the  L-d.sc  of  a  siniple  baron  whose 
status  ua^  for  the  first  time  exalted  into  a  definite  rank,  and 
John  de  Beaucbamp,  Baron  of  KidderminKirr,  became  an 
herediury  lx>rd  of  Parliament,  '  not  in  virtue  of  his  lands  but 
of  hU  <li$niiy.''  But  tt  was  only  from  the  reign  of  Henry  VI 
that  creation  liy  pulcnt  gradually  superseded  the  old  writ  of 
summons  until,  hy  the  time  of  the  Tudors,  the  use  of  tlie 
latter  lud  altogether  ceased  as  a  means  of  calling  new  m«nil>ers 
to  the  I-[oum:  of  Lords. 

There  have  been  many  conjectures  as  to  the  exact  ^^ 
of  ihe  introduction  of  this  new  method  of  creation.  Mr. 
Freeman  thinks'  that  'one  moti\-c  was  to  assert  the  king's 
power  of  free  summons  in  another  shape,  after  baronies  by 
writ  had  fully  become  hereditary,'  since  by  the  terms  of  the 
patent  the  grant  could  be  limited  to  the  lifetime  of  the  redpienl 
or  to  succession  in  any  s^Kcified  line  of  his  descendants. 
From  a  slightly  dilTcrcni  point  of  view  it  has  bc<en  regarded 
as  dictated  by  the  dcsiic  to  limit  the  peerage  in  the  direct 
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line  of  descent ;  while  from  the  side  of  the  baronage  it 
encouraged  as  entiidy  and  linally  removing  out  of  tlic  po' 
of  the  Crown  the  control  of  the  Issue  of  the  summons  to  the 
hercdilaijr  successors  of  previous  recipients.  The  rwil  ad- 
vantage of  the  nc«-  process  was  dial  it  simplified  all  questions 
lelatinj;  lo  disputed  lille*,  since  they  could  mosily  be  solved 
by  refeience  to  the  oii^inal  (latent ;  while  its  most  important 
Tdult  WKK  that  it  cuniplcted  the  hereditary  character  of  the 
House  of  I^tds,  definL-d  its  limits  a«  an  Estate  of  the  realm, 
and  exchanged  the  old  claim  of  the  barons  to  repieient  the 
Commune  Concilium  for  the  more  modern  position  of  an 
'Other  House' theoretically  equal  to  the  rcprcscniativc  body 
in  ita  powers,  but  with  an  inevitable  tendency  towards  the 
lejiisUtive  dc|)endence  of  a  Second  Chamber. 

It  has  just  been  said  that  one  of  the  advantages  of  creation 
by  patent  has  been  thought  to  have  been  the  poirer  which  it 
gave  of  restricting  the  rights  of  peerage  lo  the  shonest  av^lable 
time — the  period  of  the  life  of  the  grantee.  But  Dr.  Stubbs 
believes  that  'it  is  not  probable  that  the  Crown  ever  con- 
templated the  creation,  by  such  single  summons,  of  a  barony 
for  life  only,'  and  he  conclusively  explains  away  the  single 
or  irregular  appcamncc  of  a  considerable  number  of  persons 
who  ate  rt^orded  among  the  barons  summoned  to  Parliament 
from  1395  "^  14^5-'  ^^'^  seems  sufhcicnt  refutation  of  the 
admissions  of  lawyers,  the  conclusions  of  the  Lords'  Committee 
In  1819,  and  the  contention  of  Mr.  Freeman,  as  to  the  undis- 
puted right  of  the  Crown  in  this  matter.  'The  ancient  right 
of  the  Crown  to  create  peers  for  life,  never  abniiihed,  never . 
seriously  (juestloned,*'  disappears  into  the  limbo  of  historic 
fancies  when  it  is  remembered  that  such  questions  could  not 
arise  until  the  reception  of  a  writ  of  summons  had  grown  into  a 
prescriptive  right,  and  that,  since  that  rather  vague  date,  there 
Is  no  authenticated  instance  of  such  a  creation.  Tlie  apparent 
exceptions  to  this  rule  in  the  case  of  ]>eers  fall  into  two  classes : ' 
they  arc  either  grani*  of  lii):her  rank  in  the  pecnwc,  such  as 
that  of  the  dukclom  of  Rxeier  to  Thomas  Beaufort  in  i4r6, 
or  grants  of  baronies  with  an  express  provision  that  the 
header  should  not  sit  in  Parliament.  Such  were  the  crottion 
of  the  baronies  of  Hay  in  1606  and  (perhaps)  of  Reede  in 
1644 ;  and  of  course  the  limitation  must  have  been  expressed 
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in  the  accompanying  paient.  The  creation  of  peeresses  for 
lifo  under  the  lalei  Stuurt  and  the  Hanoverian  sovereigns  need 
only  be  mentioned  in  order  to  omit  no  ]>oitit  in  this  pariicubr 
suhjcct.'  In  the  middle  of  the  present  century  an  attempt 
wa«  made  at  the  rcvi«I,  as  it  was  thought,  of  this  ancicflt 
prerogative  of  ihc  Crown.  In  1856  Sir  James  i'lirkc  was  by 
pat«nt  cn»ted  Lord  WcnsIcydalc*for  life,  and  3  special  clause 
ym  insened  entitling  him  to  a  writ  of  summons  to  the  House 
if  I^rds.  Novr,  it  had  been  settled  by  tJie  Lords  in  two 
cases  under  (Ihutles  1 1,  thai  the  rer:e[>li»n  of  a  writ  of  ituminons, 
if  followed  ljy  the  taking  of  the  seat,  constituted  an  hereditiiry 
peerage.  It  was  for  this  reason  that  Lord  \Vcnsleydale,  a 
sonlcss  man,  had  been  created  by  letters  patent.  But  the 
Lords  altogether  refused  to  receive  hiin.  It  was  acknowledged 
that  the  Crown  could  create  life  peerages  by  patent :  the  coni- 
puniiively  recent  cases  of  I^^irds  Hay  and  Reede,  just  noticed, 
mcd  to  leav;  no  doubt  in  the  matter ;  but  for  four  hundred 
years  tlicre  was  no  instance  of  a  new  life  peer  in  the  House  of 
Lords ;  and  if  it  were  lawful  to  act  upon  precedents,  doubtful 
at  the  best  and  drawn  from  early  <itagct  of  the  constitution, 
it  would  l>c  as  much  within  the  competence  of  the  Crown  to  go 
behind  the  Reform  Bill  and  to  revive  the  power  undoubtedly 
oncc  exercised,  of  issuing  writs  to  unTe])resentcd  places,  as  to 
change  the  constitution  of  the  Home  of  Lords  by  the  creation 
of  life  peen  who  should  have  seats  in  that  assembly.' 

Now  it  is  necessary  at  this  point  to  note  that,  from  its  earliest 
cxistcnn-  and  except  for  two  short  moments  in  that  csisiencc. 
the  House  of  Liuds  lias  contained  a  number  of  members  who 
do  not  owe  their  position  to  any  hereditary  right  at  all.  Until 
the  Reformation  the  Houm:  of  Lords  contained,  in  addition  to 
the  lay  t>arons,  two  archbishops,  nineteen  bishops,  a  number 
,of  abbots,  a  few  priois,  and  the  heads  of  the  religious  militar)- 
ders,  namely,  the  Prior  of  the  Hospital  of  St.  John  of 
jeni%ali!m  in  England  :ind,  until  the  dissolution  of  the  Order, 
the  Master  of  the  Knights  of  the  Temple.  None  of  these 
could  under  any  circumstances  claim  to  sit  in  Parliament  by 
xirtuc  of  hereditary  succession.  It  is,  however,  necessary  to 
intiiiire  whether  they  all  owed  their  presence  to  a  similar 
qualification.  Dr.  Siubbs  has  taught  us  tliat  atihotigti  as  a 
^counterpoise  to  the  lay  barons  William  I  endowed  the  bishops 
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with  bttrontes.  yd  'the  bishops  >nd  abbots  still  attended  in 
virtue  or  their  «ffiaa/  u'isiiom,' '  as  the>'  had  aiicndtd  in  the 
WiienaKemot  before  the  Norman  Conquest.  This  position 
has,  Imwerer,  been  ein(>liaticitlly  denied.  Il  is  true  that 
GIsnvili,  writing  after  the  compact  of  1107  between  Henry  1 
and  Ansclm,  allows  that  while  bii^ops-elect  before  conxccnition 
ore  EHXUStoiDcd  to  do  homage,  yet  an  already  consecrated 
bishop  does  not  do  homage  fur  his  barony  10  a  new  king,  but 
*S.C.  only  lakes  an  oath  of  fealty."  Il  is  uue  also  that  ihc  writ  of 
I  ib  'i  r  I   *"""'"'"*  ***  *  council  rec|uirtfd  the  preaence  of  it  bishop  'on 

his  faith  and  tovt- '  (fide  et  dilcttionc)  instead  of  the  '  faith  and 

homage'  (fide  et  homagio)  of  the  temporal  baion.  But  the 
summons  of  the  guardinn  of  the  spiritualities  of  a  diocese.^ 
during  the  vacancy  of  a  see  which  has  betrn  quoted  in  favour 
of  the  official  title  of  the  bixhoji,  it  surely  an  argument  in  the 
contrary  direction ;  for  neither  ihe  guardian  of  the  spiritualities 
nor  the  vicargencral  who  might  ri-prcsent  an  absent  bishop, 
were  the  bishop  himself;  while  it  hn.t  been  pointed  out  that, 
from  the  time  of  Edward  I,  when  the  king  retiuired  the  bishops 
OS  individual  advi.«cTS,  he  summoned  them  as  individuals  ;  but 
when  he  required  the  assent  of  the  clergy  to  taxation,  the 
summons,  with  the  addition  of  the  "  piacniunicntcs'  clause  de- 
manding the  presence  of  the  lower  clergy,  was  issued  alike  to 
bishops,  vicais-general  and  gt^ardians  of  sitiritualities.  With 
regard  to  the  abbots  and  prion  Dr.  Stubbs  himself  acknow- 
ledges thai  only  '  those  who  held  baronies  were  summoned,' 
and  that  consequently  '  the  question  is  more  complicated  than 
*  S.C.  N.  that  of  the  bishops."  On  the  other  hand,  to  a  recent  writer 
S  laj,  uo«.  '  it  is  quite  clear  that  they  were  rightly  summoned  to  Parliament 
only  because  tliey  he/ii  by  barony,  and  that  tf  they  did  not 
hold  by  Itarony,  they  eould  claim  to  be  excused  as  late  as  ilie 
'  Kite,  156.  reipn  of  Kdward  !H."  The  same  writer  goes  on  to  show 
that  during  the  fourteenth  century',  the  bishops  and  abbots, 
who  must  be  classed  together  and  indeed  were  comprehen- 
sively described  as  'praelali,'  not  only  enjoyed  several  of  the 
privileges  of  pt-iragp  but,  on  one  remarkaWe  occa.iion— the 
appeals  in  Parliament  of  the  I^rds  Ap|iellaiH  in  ijSfe— claimed 
their  right,  as  'holding  of  the  I>ord  the  King  by  barony,'  lo 
take  part  with  Ihc  other  Peers  of  the  Realm  in  all  the  businessi 
of  Parliament  ajid,  since  the  Canotis  of  the  ChurcJi  forbade 
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thum  to  uke  pnrt  in  the  business  before  Parliament  at  that 
moment,  ihcy  proic«ed  that  ihcy  retired  ' ftavinKalways  the 
right  of  our  peerage.'  But  vhatevcr  their  claims,  the  sjiiritual 
lo«]»  could  not  hold  the  same  position  a.i  the  tonlit  temporal ; 
for,  since  a  liwhop  could  be  tranitlsted  from  one  nee  to  nnoiher 
he  could  not  even  be  said  to  hold  hi.t  lands  for  life  ;  he  could 
not  of  course  tiansmii  the  lands,  much  less  the  dignity,  to  an 
bcir,  and  his  own  punishment  for  treason  or  felony  had  no 
efliecl  upon  the  succession  to  his  potaessioiis  and  ollice. 

But  desfnte  the  entirely  dilTercnt  poution,  it  does  not  xeem 
impossible  that  the  spiritual  lords  should  hare  obtained  all  the 
pririlcgca  which  the  complete  status  of  peerage  carried  with  it, 
had  it  not  been  for  the  Canons  of  the  Church  and  their  own 
obstinate  Adherence  to  clerical  immunities.  The  former  forbade 
them  to  remain  when  quettionx  of  life  or  limb  were  under 
Judgement :  the  latter  made  them  refute  to  claim  trial  hy  jicers 
when  the)'  would  have  been  entitled  to  it,  on  the  principle 
that  one  secular  court  was  as  incompetent  as  another  to  try 
churchmen.  Even  while  the  prelate*  themselves  were  absent 
(rora  trials  of  peers,  there  is  evidence  both  in  actual  fact  and 
in  legal  theory  ihal  they  could  be  efRdently  represented  by 
a  proctor  acting  on  (heir  behalf  Moreover,  so  king  as  he 
-  sat  in  Parliament,  the  Prior  of  the  Knights  of  St.  John  of 
Jeiuialcm  enjoyed  ewry  privilege  of  peerage ;  while  the  inierior 
position  in  which  the  spiritual  lords  generally  acquiesced  is 
marked  by  two  utterances  from  the  early  years  of  Henry  VIII. 
The  judges  decided  thai  a  Parliament  might  be  held  without 
any  spiritual  lords  at  all;'  while,  in  letters  potent  issued  to 
the  Abbot  of  Tavisioclc  whose  predecessor  had  once  come  to 
Parliamenl,  tlie  king  declared  the  recipient,  both  in  his  own 
peraon  ar>d  in  thai  of  his  su<:cesi>ors,  to  be  a  Lord  of  Parliament 
equally  whether  he  attended  or  he  availed  himiielf  of  a  special 
provision  for  occasional  absence.  And  the  claims  of  the 
spiritual  lords  to  pecri^-,  had  ihcy  ever  desired  lo  repeat 
tbem,  became  more  difficult  wiih  each  succeeding  year.  The 
one  point  common  to  the  spiritual  and  temporal  lords  vras 
lenurt^  by  barony,  and  this  vra.s  rapidly  fifing  way  as  a  title  to 
'  the  status  of  peetngc.'  l-'or  once,  then,  the  lawyers  may  be 
taken  lo  have  spoken  historically  when  they  asserted  tlui  the 
sjMritual  lords  were  Lords  of  Parliament  by  virtue  not  of  their 
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nnbilily  but  '  of  the  ancient  baronies  annexed  to  their  digni- 
ties.' '  Moreover,  the  Refonnalion  ciunged  ihc  whole  relative 
position  of  tbe  ^jiirilual  and  tem|)oraI  members  of  the  House 
ol  Lordd.  'I'he  desire  of  the  abbots  to  escape  ntlcii^ance  in 
Parliamenl  bad  resulted  in  a  decline  of  their  numbcis  from 
sbout  sixty  under  the  first  two  Edtrards  to  an  average  of 
twenly-sexen  undier  [heir  successors.  liui  even  so  the  spiritual 
lord*  were  ai  numerous  as  the  temporal  lords. 

The  dissolution  of  the  monasteries  raised  the  question  whether 
the  summons  to  the  jibbots  was,  like  that  to  the  bishops,  founded 
on  their  individual  or  their  representative  portion,  and  the 
adoption  of  the  latter  alternative  at  once  cut  down  the  spiritual 
lords  to  hutr  llieir  previous  nuiubei  and,  even  apart  from  the 
new  creations  of  temporal  peers  iyy  the  Tudor  monarchs,  Icfl 
them  in  a  hopeless  minority  in  the  House  of  Lords.  Not 
that  ilie  numbers  of  the  spiritual  hierarchy  remained  stationary 
at  the  twenty-one  archbi^ops  and  bishops  who  still  continued 
lo  Tcprevcni  tbi:  spiritual  l-'sUte  in  FailiaDicnt.  Henry  VIII 
himself  founded  five  new  bishoprics'  out  of  the  spoils  of  the 
monuteries.  But  despite  the  steady  and,  in  coume  of  time,  enor- 
mous incTea.se  in  population,  and  the  (jTud^ing  nxtignition  given 
to  any  other  spiritual  orj^anitation  ouUide  the  bounds  of  the 
national  church,  no  other  sec  was  formed  until  that  of  Ripon 
in  1836.  But  in  the  Act  providing  for  the  foundation  of  the 
next  new  see— that  of  Manchenlcr  in  1847 — a.i  well  as  in 
su))iM!(iiient  Acts  of  the  :tan)e  tenor,  a  claust.-  is  inserted  to 
|>ruhibit  the  increase  of  the  number  of  lords  spiriliial.  There 
are  at  present  in  England  thirty-lour  t>ishops  besides  a  number 
of  BUlTragan  bishops,  vrhu  are  spiritually  but  not  officially  equal 
to  dioceua  bishops,  and  liave  therefore  never  been  el^ble  for 
A  wut.  Oi  this  number,  the  holders  of  the  Sees  of  Canterbury, 
York,  London,  Durham  and  Winchester  ane^  by  virtue  oT 
their  bishoprics,  entitled  at  once  to  a  writ  of  -summons:  tl>e 
other  twenty-nine  supply  the  twenty-one  remaining  scats  in 
ordct  uf  seniority.  To  these  were  to  be  added  from  the  Act 
of  Union  with  Ireland  to  the  disesublbhment  of  the  Irish 
ChUK-h.  one  archbisho])  :u)d  three  b<isho}»  of  the  Irish  Church, 
all  Ihuac  of  each  cla^s  sitting  in  rotation  for  a  single  session. 

But  Edward  I  had  desired  that  the  spiritual  instate  should 
Itavu  a  mure  thorough   pailiamcntary   representation  than  it 
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could  get  by  the  presence  merely  or  its  ecclesiasiiciil  leaden,  lower 
We  have  seen  that  in  1 194  he  railed  rcprcBcntntivcs  of  both  ^{^^'^ 
the  cathcsJral  and  )xirocIiial  cli^Ry  to  a  separate  assembly  of 
the  spiriiunl  Ivnaic.  ;ind  that  in  1 295  he  plucL-d  tltein  akinpidc 
of  the  two  lay  Kstaics.  But  ihc  clergy,  as  an  Estate,  altogether 
refused  to  acquiesce  in  Ms  pl.tn;..  ntioy  already  had  their 
own  assembly  in  Convxx^tioii,  in  which  they  had  met  for^ 
the  bat  seventy  years.  Now.  each  archiepiscopal  province 
had  it«  own  O>n\-oi;ition,  which  contained  not  only  the 
ccclesiaslioa3  hienrchy,  but  also  a  full  rcpresenlation  of  the 
cathedral  and  parochial  clergy.  The  s>-siem  of  ic])rc»entation 
in  each  was  slightly  different,  and  mutual  jealousies  prevented 
any  amalgamation :  but  it  was  in  Convocation  that  the  clergy 
Were  taxed  by  tlie  Pope  and  that,  with  the  papal  sanction  'and 
of  their  own  free  will,'  they  voted  their  lenlh.s  to  the  king.  For 
this  double  provincial  representation  of  the  clergy  Edward 
wished  to  substitute  one  national  representation  in  Pailiametil ; 
while  liin  outlawry  of  the  clergy  in  ii96Khowcd  his  determina- 
tion that  they  should  not  escape  their  share  of  the  national 
burdens.  Thus  the  point  for  settlement  was  the  assembly  in 
which  the  clergy  should  vote  tlieir  money.  On  the  one  hand,  *" 
the  king's  desire  to  carry  out  his  scheme  led  to  the  temporary 
insertion,  in  the  writ.i  to  the  archbishops,  of  a  special  clause  1311-1340. 
beyond  the  usual  '  pritcmuniente!( '  clause,  enjoining  on  the 
fathers  of  the  Church  to  compel  the  attendance  of  re])rcsen- 
tativcs  from  their  flocks.  Um,  on  the  other  hand,  the  clergy 
voted  their  grant  of  money  ai  regularly  and  at  the  same  time 
as  ihc  other  E.stalt.-^  and  at  the  rate,  namely  one-tenth,  which 
was  jiaid  by  the  wealthier  portion  of  the  community.  Con- 
sequently, the  king  was  not  disposed  to  complain,  and  the 
clergy  continued  to  vote  their  grunt  in  Convocation  until 
the  reign  of  Charles  II,  when,  by  a  mere  verbal  agreement  1664. 
between  Lord  Chancellor  Clarendon  and  Archbishop  Sheldon, 
the  right  of  separate  clerical  taxation,  which  had  become  a  mere 
form,  was  surrendered,  and  the  clergy  in  return  took  their 
place  among  tlic  constituencies  of  tlie  House  of  Commons. 

But  it  must  be  carefully  noticed  that  the  clergy  did  not| 
stand  altogether  apart  from  Parliament.  For,  the  higher  clergy 
of  course  look  their  place  as  lords  spirilua  I  among  the  peers] 
while  the  special  clause  added  to  the  writs  seems  to  bavo 
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[MToduced  an  occasional  response.  TwfO  noteworthy  insiaiiCM 
occur  a»  a  rt;sull  uf  [-'dwjrd  ll's  bid  for  pnpulur  Tavour  again.st 
his  cousin,  Thomas  of  Lancaster,  and  the  baronagi:.  Under 
Richard  II,  again,  there  arc  proofs  that  clerical  proctors  occa- 
sionally attended  the  Commons.  Such  at  least  was  the  position 
of  Sir  Thomas  Percy  in  the  I*urlianiem  of  September,  1397, 
and  such  i*  |)r«bably  the  i-xi>lnnntion  of  the  presence  of  Sir 
Thomas  Haxc)-  in  ihc  Januar>-  ['arliamcnt  of  ihc  same  year. 

These  instances  arc,  after  all,  but  a  slight  (lualificatton  of 
the  general  attitude  of  abstention  from  Parliament  on  the 
piurt  of  the  spiritual  Kkucc.  And  this  abstention  had  im- 
portant rttu/ti.  l-'or  in  the  lirst  place,  as  early  as  the  reign 
of  Edward  III  and  onwards  to  the  Reformation,  frequent 
attacks  were  made  upon  the  Cliurdi  in  tlie  Commons,  which 
their  presence  would  undoubtedly  hare  averted  or  mollified. 
Again,  under  Richard  II,  in  aclcnowlcdgement  of  the  attitude 
which  (hey  had  taken  up,  the  form  of  summons  to  the  clergy 
through  the  archbishops  was  slightly  changed.  Hitherto  they 
had  t>een  called  like  the  Commons,  'ad  faciendum  et  consen- 
tiendum.'  Since  1340  there  had  been  temporary  nttcmtions, 
but  the  fonn,  which  has  been' continued  to  the  present  day 
became  fixed  to  '  ad  conscnticndum '  alone— a  function  which 
could  be  adequately  discharged  by  absence.  Meanwhile,  the 
clei^  had  lost  the  legal  right  to  representation  among  the 
Commons ;  for  one  of  the  earliest  recorded  cases  of  interference 
on  the  l»rt  of  the  Commons  in  the  election  to  membership  of 
their  body,  is  that  of  Alexander  NowcU,  of  whom  a  Committee 
of  the  Commons  reported  that,  being  a  prebendary  of  West- 
minster, and  so  a  voter  for  Con\-ocaiion,  he  could  not  be 
a  member  of  that  Mouse. 

§  11.  Wc  have  now  examined  the  quahfications  for  members 
of  the  baronial  estate  until  the  earlier  methods  were  absorbed 
in  the  general  method  of  creation  by  letters  patent  accompanied 
by  a  writ  of  summons.  The  hereditary  lay  members  of  the 
House  of  Lords  owe  their  seats  to  this  double  qualification. 
A  writ,  once  complied  with,  of  itself  creates  an  hereditary  title ; 
the  issue  of  letters  patent  alone  docs  not  entitle  to  a  seat 
within  tlie  House  :  for  infant  peers  or  peeresses  in  their  own 
right,  v>d  even  dowager  peeresses  so  long  as  they  remain 
widows,  have  all  the  privileges  of  their  order  apart  from  any 
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yf  a  a«ai  in  thv  House  or  I^itU.  .  Thux  there  nay 
be  peers  who  are  not  Ixuda  of  Pariiamcnt,  and  it  has  been 
shown  thai  there  art  l^ords  of  I'ailiamcnl  who  an  not  peers. 
Bui  this  distinction  was  the  result  of  a  gradual  development. 
In  tracing  this  di-velopment  it  will  be  neceuaiy  first  to  mark 
the  chier  uvpi  in  tlie  growth  <>r  the  idea  or  peerage  among  the 
lay  barons,  and  then  to  show  the  means  by  which  the  idea  was 
enforced. 

Several   passages  of   the   Leges   Henrici   Primi '   show  ns '  e-B; 
t  judgement  by  a  mart's  peers  or  legal  equals  was  an  old  ^^.i,'.',   ' 
established  principle  of  Bullish  law.    Thus  a  baron  would  lie  cr.  bIm 
judged  by  other  butoneN  and  not  by  sub-vassals.     Ttiii  a.t  the  [-*%- 
administration  of  ibc  law  fell  more  into  the  handi  of  proves- ,(j^jji_ 
sional  judges,  many  of  whom  were  not  of  baronial  rank,  the 
barons  demanded  a  more  explicit  statement  of  the  principle, 
aitd  obuincd   it   in  the  celebrated  clause  o(  Magna  Carta,'' A  ff,  301 
which  forbids  a  free  man  to  be  molested  '  nisi  |>cr  h-gale  judi-  ^  ^' 
cium   parium  suorum  vel  per  \vgtm  temie.'    That  this  had 
nothing  to  do,  as  is  commonly  supposed,  witlr  trial  by  jury 
will  be  abundantly  clear  from  the  reflection  that  the  business 
of  the  jur)'  is  not  and  nc%'er  has  been  to  judge,  but  to  find 
a  verdict.     In  tite  expression  'judtHum  iiatiutn'  the  barons,      1 
were  practically  objecting  to  judgement  by  the  king's  judges 
and  amercement  by  the  barons  of  the  Exchequer.     'I'hc  same 
spirit  is  \-isiblu  in  the  demand  of  the  barons  in   1133,  that 
Richard,  the  Cail  Marshal,  who  tuid  lieen  declared  a  traitor 
by  an  assembly  of  the  king's  pattisans  and    oRu:ib1s,  should 
htw  the  judgcn>cnt  of  his  i>ccrs,  to  wliit:h  Peter  dcs  Roches 
responded  not  so  much  'contemptuously  and  with  a  perverse 
misintcipretadon  of  ihe    English  law,"  as  in  allusion  to  thc'-S.  C.,A 
practice  of  the  roj'al  court,  tliat  in  England  there  were  no  peers  '  ''^' 
in  the   French  sense  and  thai   the   king's  justices  were  the 
peers  of  any  roan.     'The  vcrj-  liile  of  the  "baroii»"of  the 
Exchcijucr,'  says  a    writ«c  of  jnithurity,*  '  forbids  us  (rt  treat '  P.  aud 
this  as  mere  insolence.'     IJut  the  barons  were  striving  after  '■  El- 
more tlun  they  n-crc  ever  destined  to  get.    So  long  as  thtt 
court  held  'coram  rege'  was  not  a  separate  Court  of  King's 
Bench,  but  merely  a  professional  committee,  which  could  at 
any  moment  be  swollen   into  a  body  co-vxtcnsive  with  the 
Commune  Concilium,  no  baron  could  well  take  exception  to 
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its  Judgemenls :  but  the  Excbequer  was  growing  into  a  law- 
court  and  its  barons  into  profeMional  lawyers ;  and,  although 
this  did  not  come  about  until  \otig,  ufm  M.ngna  CaiUi,  yet 
wc  may  acciuiescc  in  the  opinion  ihnt  ihc  judicium  ])ariuni 
'expresse*  a,  claim  by  the  baions  for  a  tribunal  of  ntcn  of 
baronial  rank  which  shall  iry  eren  the  civil  cau.tet  in  which 
^P.omJ.V.  baions  arc  concerned."  On  this  point  the  kint;  never  gave 
way,  and,  although  in  a  few  minor  points  of  procedure  the 
barons  irere  accorded  certain  privileges,  thcit  civil  rights  like 
thoie  of  the  ordtnitr)'  freeman  were  subject  to  the  deci.sionH  of 
royal  judges.  Hut  in  all  chargeK  which  could  be  prosecuted 
by  appeal — treason  or  felony — and  which  consequently  in- 
volved (he  forfeiture  oi  escheat  of  land,  tlic  baions  could  with 
reason  demand  judgement  of  their  peers.  Biacton  hinisell' 
tentatively  suggc«ts  that  since,  in  cases  of  treason,  judgement 
by  Ihc  king  or  his  justices  would  make  the  Crown  both  prose- 
cutor and  judge,  the  cause  should  be  judged  by  the  peers  of 
the  accuKed  baron.'  It  has  been  pointed  out  that  we  inu»t 
j^  not  confuse  this  judgement  by  peers  with  the  trial  of  a  later 
'ike,  173.  date^  for,  according  to  the  mediaeval  method,  jtidgcmcnt  pre- 
ceded trial  and  the  trial  itself  in  cates  of  treason  consisted  of 
*  rik«,  174.  Ihc  ordeal  of  duellum  or  battle.*  v\ppcal  and  the  resultin^^ 
battle  continued  10  be  lawful  modes  of  judicial  i)roc«dur« 
until  1819;  but  u(>i)cals  in  Parliament  were  alwlishcd  in  the 
first  year  of  Ileni)-  IV,  probably  in  consequence  of  the  abuse 
to  which  ilic)'  liad  been  put  in  the  quarrels  of  his  piedceeisor's 
reign. 

But  by  that  time  the  term  Peers,  arrogated  to  their  own 
claas  by  tlie  barons,  was  obtaining  an  increasingly  exclusive 
meaning.  Thus  in  1331  it  was  'the  Peers  of  the  Land, 
Earls  and  Barons '  by  whose  judgement  ihc  Pcspenccrs  were 
to  be  banished,  and  in  1330  Kfortimer  was  adjudged  by  'the 
Earts  and  Barons  as  Peers  and  Judges  of  Parliament '  on  the 
mere  notoriety  of  his  misdeeds,  (□  die  the  death  of  a  traitor. 
At  the  same  time  the  Peers  took  occasion  to  protest  that  they 
were  not  bound  to  sit  in  judgement  upon  'others  than  their 
equals.'  Again,  in  i34r  a  committee  of  Peers,  Bishops  and 
'  Sages  of  the  Law '  was  appointed  (not,  as  is  usually  asserted,  in 
in  Pike  connection  with  the  quarrel  between  Archbishop  Stmtford  and 
it$6-igj.       the  king*}  to  consider  the  whole  question  of  judgement  by 


i 


I 

< 


13M* 


1330. 


*  a.  debuU 


THE  LEGISLATURE 


153 


xn.  The  report  was  to  the  effect  that '  Peers  of  the  RealiD 
ought  not  to  be  arraigned  or  brought  to  judgement  but  in 
i'arlisment  and  by  their  Peent,'  snd  despite  the  dissent  of  the 
legkl  meaibets  of  the  commiltct;  il  wai  embodied  in  a  Statute. 
The  Act,  however,  was  aniiullcd  by  tht-  king  and  Council, 
and  (hortly  alter  lejKaled  Uy  a  moic  subsen'icnt  ParliatticnL 
Thus  not  only  was  nothing  settled  with  rei^ard  to  jud);L-ment 
by  Peers,  but  in  1 587  the  Lords  sc-emed  to  ^uuidon  the  position  13S7, 
taken  up  in  1  $so,  since  they  claimed  as  an  andent  privil^^  for  . 
the  Ixirds  of  Parliamaii  the  tight  of  judging,  with  the  king's 
assent,  crimes  against  the  State  in  the  person  of  Peers  of  the 
Realm  or  of  olhcrs.  They  proceedcti  to  carry  iliis  into  effect 
when  they  overruled  the  decision  of  the  Judges  as  to  the  illegality 
of  the  appeals  of  the  Lords  Ap]x.'llant  against  five  advisers  of 
Richard  11,  of  whom  two  were  communers,  This  revocation  of 
ihcii  narrow  judicial  claims  did  not  carry  any  further  conse- 
quences with  it )  for  with  the  introduction  of  th«  method  of 
impeachment  by  the  Commons,  the  abolition  of  appeals  in 
P!uliamcnt,  and  the  institution  of  the  Court  of  the  Lord  Hi^h 
'  Ste«-ard,  the  judgement  of  the  Peers  became  a  trial  in  the  <  hke, 
modem  sense,  and  provision  was  made  for  the  conviction  of  ***l^  *■ 
all  Slate  offenders  as  well  as  of  the  Peers  themselves.'  "'""*' 

But  the  right  of  trial  by  peers  was  a  symptom  rather  than  The  doc- 
a  cause  of  the  establishment  of  the  status  of  peerage.     For  the  "'"^yld 
cause  we  Riu»t  look  rather  to  the  de^'clopmcnt  of  the  do^/n'ne  of  \^ao&_ 
ennoHed  hhod  ■A\^n\ia\mA  by  one  great  writer  as  'historically 
a  mere  absurdity,"  but  pronounced  by  iinolher  to  he  not  only  '  -S,  C  //. 
'no  absurdity  at  all,  bm  one  which  is  perfcclly  intelligible,  J.?^,""'*' 
perfectly  consistent  with  itself  at  all  points,  and  as  scientific  as  Fiecimm. 
anything  10  be  found  in  mcdiieral  or  even  modem  literature.  *  £"y. 
For  it  wai  the  outcome  of  that  connection  between  tenure  of  *^       ' 
land   simI   political  or  olhdal   privilege   which    was    of   the  >  pikr, 
essence  o(  feudalism.     Thus  until  ilic  reign  of  Henry  VTU  the  '•"■ 
tenant  in  fee  simple  transmitted  to  his  descendants  through 
his  blood  'a  capacity  of  inheritance'  which  he  could  onlv 
destroy  by  conveying  away  the  land  in  his  ou'n  lifetime  and 
thus  injuring  himsdf  as  well  as  his  bcire.     As  a  natural  result, 
a  conviction  for  felony  or  treason  corrupted  the  blood  of  the 
offender,  and   not   only  caused   forfdturc  of  any   laivds  that 
be  had,  but  alto  rendered  him  and  consequently  his  heLn 
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incapable  of  inheriling  any  lands  to  which  they  might  have 
a  tiiic.  But  however  eonsistcm  or  scicntilic  the  doctrine 
may  have  been  in  its  origin,  in  course  of  time  it  became  as 
irrational  as  leudali^in  itself.  For,  the  breach  between  ti:nure 
of  land  antl  political  duty  soon  began.  Hie  sutute  De 
Ihiiis  which  (tctmittcd  cntAil  of  lands,  left  the  tenant  in  tail 
a  mere  tenant  for  life,  whose  treason  could  not  alTcct  the  title 
of  his  hdrs;  and,  although  an  Act  of  Henry  VIII  subjected 
'^'  estates  tail  like  other  estates  to  forfeiture  for  high  treason,  yet 
practically  by  that  lime  the  House  of  Lords  was  formed,  and 
the  eonp  dt  gnue  Ecemcd  to  be  given  to  the  old  claims  of  the 
blood  heirs  by  another  Act  of  the  same  reign  which  endowed 
the  tenant  in  fee  simple  willi  the  power  within  certain  limits 
of  disposinjj  of  his  lands  by  will.  Moreover,  dij^nitjes  could  be 
entailed  as  well  as  and  apart  iVoin  lands,  though  this  was 
a  prerogative  of  the  Crown  \  and,  as  in  the  case  of  lands  after 
the  Act  of  Henry  VIII  cited  abo^'e,  while  attainder  for  felony 
only  affected  the  btood  of  the  individual,  a  conviction  for 
treason  corrupted  the  lilood  of  the  whole  family  of  the  offender 
■ind  deprived  him  and  his  heirs  of  all  |io»ession  and  claims 
whether  of  lands  ur  dignities,  and  on  whatever  tenure  they 
were  held,  But  until  the  Restoration  it  was  still  possible  to 
maintain  in  theory  that  there  was  a  connection  between  tenure 
of  land  and  political  duty  and  privilege  as  exprei.Hed  by 
membersliip  of  the  Hou.se  of  Lords.  When,  however,  tenure 
by  military  service  was  abolished,  the  two  (|ualifications  even 
in  theory  parted  company.  But  meanwhile  the  doctrine  of 
ennobled  blood  liad  become  to  lirmly  engrafted  in  the  idea  of 
peerage  that  not  only  did  it  outlast  the  abolition  of  the  feudal 
tenure  to  which  ii  owed  its  birtb,  but  in  the  years  immediately 
following  the  Restoration  the  circunisianccs  under  which  it 
could  be  claimed  were  still  further  defined  by  decisions  of  the 
House  of  Lords.  We  have  seen  that  to  the  original  method 
of  special  summons  from  the  Crown  was  added,  in  process  of 
time,  the  creation  of  new  titles  by  letten  patent.  Since  this 
double  qu.-ililtcalion  became  common,  the  House  of  Lords 
has  by  a  scries  of  decisions  on  disputed  claims  to  membership 
of  the  Jiouse,  gradually  concentrated  the  claims  of  privilege  of 
peeragu  in  the  hands  of  its  lay  and  hereditary  members. 
Althoi^h  at   montents  theM  decitiom  seem  to  aim  at  the 
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limiutioii  of  the  ro)«l  prerogalivc  in  liic  crcsiiofi  of  peer), 
their  real  ol>ject  was  (o  utsert  for  the  exUting  members  of  th« 
HouHc  the  r^(h(  aniiloj^uiii  lu  thikt  exerciflecj  by  ihe  Commons 
u  judjfcs  in  the  validiiy  of  cWtions  of  memt>en  of  Iheir  own 
atscmbly.  Thus  the  Houm:  of  Lords  has  nt  viuious  times  laid 
it  down,  on  the  one  side,  that  a  docunicntaTy  record  of  com- 
pliance with  a  writ  of  summons  constitutes  an  hereditary 
peerage  i  while,  on  the  oiher  side,  &  peerage  cannot  be 
ulienuted  or  surrendered  to  the  Crown  except  by  forfeiture  for 
treason  i  and,  going  a  step  further,  thai  the  niece  iuuc  of 
letters  patent  docs  not  confer  a  title  to  a  scat  in  the  Hqukc. 

But  there  was  one  important  class  of  members  whose  title  1»  ttfta  on 
to  a  seat  was  untouched  by  any  of  theie  decisions.    1"'i<=!jf°,|^*"-, 
presence  of  the  archbishops  and  bishops  and,  in  a  less  complete  mni  lordx 
sense,  of  the  abbots  was  coeval  with  the  very  esisienoe  of  the  m  I'atUa. 
assembly  to  which  they  belonged.     But  the  growth  of  tlie'"""' 
hc.Tcditar>'  principle  could  not  affect  them  directly;  and,  so 
limn  as  the>'  formed  the  majority  of  the  House,  the  doctrine  of 
enn<ilik-d  blond  could  not  in  any  cooiprehensire  sense  become 
a  basis  for  claims  of  peerage.     But  we  have  seen  tliat  ihdr 
privileges  as  chuichmcn  were  so  much  n)ore  pteseni  to  the 
minds  of  the  ecclesiastical  members  ihati  thdr  rights  as  peers, 
Uutt  tliey  ceased  to  urge  these  tatter  claims  jti  all.     And  when 
the   Reformation   left   the  spiritual  lords  in  a  hogieless  and 
constantly  increasing  minority  in  the  House,  the  luy  lor<ls  used 
their  advantage  of  numbers  to  [ass  a  resolution  in  1593  simply  1591. 
denying  to  the  bishops  the  status  of  peerage.     But  this  did 
not  prevent  the  ap]>ointnient  of  a  committee  in  1661,  on  Ihe  1661. 
restoration  of  the  bishops  to  the  House  of  Lords  '  to  consider 
of  an  order  in  the  standing  order  of  this  Huiise  which  mentions 
the  lords,  the  bishops,  to  be  only  l^ords  of  I'arliament  and  not 
peers,  whereas  several  Acts  of  I^rliament  mention  them  to  be 
peers.'    The  deci^on  of  the  Committee  docs  not  appear ;  but 
the  bishops  had  long  ago  missed  their  chance,    llie  chief 
privilege  which  they  had  lost  was  that  of  trial  by  the  House  of 
Lords.     Yet  no  one  questioned  their  right  to  lake  part  in 
a  vote  on  a  tnll  of  attainder,  while  among  (he  valid  Constitu- 
tions of  Clarendon  was  one  which  relaxed  the  Canon  law 
in  allowing  them  to  share  in  all  judicial  proceedini;s  up  to  ,  ^  ^^  |%. 
a  ]>oint  which  might  involve  the  dcciuon  of  a  mortal  sentence.'  g  n. 
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But  the  lay  lords  can  perhaps  scarcely  be  blamed  lor  canyi 
the  now  firmly  cMablJsbed  doctrine  of  ennobled  blood 
a  toxical  conclusion  when,  in  the  iinpeuchmeni  of  Dnnby  in 
1679,  tliey  tried  to  prevent  tlie  bishops  from  talcing  pan  even 
in  the  preliminary  stages  of  Ihe  trial. 
The  resolutions  by  which  the  House  of  Lords  defined  the 
tb»  Ui^ont  siatus  of  peerage  were  by  no  means  adequate  to  the  conditions 
ondTrdnnd  °^  ^^^  '^^'^  ^f'^''  'I'*  successive  unions  of  the  Parliaments  of 
on  Che  Scotland  (1707)  and  of  Ireland  (1800)  with  the  Kngli^ 
HnuMof  Parliament.  The  conditions  of  the  two  cases,  so  far  as  th' 
affected  their  own  peerages,  were  slightly  different,  ITic 
Scotdi  peers  meet  in  ol}ediencc  lo  a  proclamation  and  elect 
sixteen  representatives  of  their  number,  who  receive  no 
special  summons,  but  who»e  election  is  certified  by  x  return 
nude  by  the  responsible  oflicial  to  the  House  of  Lords:  t 
the  Irish  peers,  on  the  other  hand,  on  their  own  applica- 
tion are  sent  voting  papers  which  they  fill  up  in  presence' 
of  certain  si)crifi(;<l  local  oflicial.t,  for  the  election  of  twenty- 
eight  representatives.  Again,  the  Scotch  peers  arc  elected 
afresh  for  each  successive  ['arlinmenl,  while  the  Irish  peers 
hold  their  seats  for  life.  I-'urlher,  since  the  Scotch  Church 
was  Presbyterian  no  question  arose  of  repTewntation  in  th 
House  of  Lord&:  but  the  Irisli  Union  amalgamated  the 
Churches  as  well  as  the  Parliaments,  and  provided  that  of' 
the  four  Irish  archbishoi«  one,  and  of  the  eighteen  bishops 
threes  sliould  sit  in  the  House  of  Lords,  not  by  election  but 
by  rotation  of  sessions,  that  is,  each  for  a  single  session 
according  to  a  definitely  prescribed  order.  Finally,  while  no 
provision  was  made  for  the  nL-ceisary  retention  or  txicnsinn  of 
the  Scotch  peerage  or  for  the  i»ritcii)ation  in  politiciii  life  of 
those  peers  mho  were  not  of  the  sixteen  ;  in  the  case  of  Irish 
peers  the  Crown  was  allowed  to  create  one  new  peer  for  every 
three  peerages  that  l>ecame  exlinci  until  the  number  .should 
be  reduced  to  100,  when  each  extinction  of  an  old  title 
might  be  supplied  by  a  new  creation.  Moreover,  Irish  peers 
other  than  the  rcprcscnuiiivc  peers  were  allowed  to  be  elected 
as  member*  of  the  House  of  Commons  for  any  constituency 
of  Great  Btiwin,  ihe  only  disability  being  that  for  the  time 
during  which  any  Irish  peer  so  served,  his  rights  and  privileges 
of  peeiage  were  entirely  in  abeyance.     Nor  was  this  all 
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!  of  Iicland  vras  lo  be  kept  at  the  munber  of  roo  '  over 
"Hid  above  ilie  number  of  Iriili  p<xn  who  might  be  cnliilvd, 
bj'  descent  ur  creation,  to  an  heredilai)  scat  in  the  House  of 
Lnrds  of  the  United  Kingdom.' '  Such  a  provision  was  only 
poxsible  because,  during  the  cenlur)-  which  hod  elapned  since 
the  Union  w-iih  ScoiUnd,  a  numbL-r  of  qiieslionK  alirecting  the 
non-reprcscntalive  peers  of  the  incorporated  countr>-  had  tieen 
gradually  settled.  Thus  the  great  disproportion  bclween  the 
numln-r  of  rejircsentativc  ]>eera  and  the  gi^ncral  body  of  the 
Scotch  iieerage  wa*  r«du<:ed  by  the  admission  of  Scotch  peers 
lo  the  pt-cnigc  of  the  United  Kingdom  of  Great  Britain.  For 
gome  time  the  House  of  Lords  offered  a  slrcniioux  opposllion 
which  was  met  by  the  elevation  of  the  eldest  sons  of  ihc 
Scotch  peers  to  the  ICnglish  peerage,  who,  in  the  course  of 
evenut,  succeeded  to  the  Scutch  titles  of  their  fathers,  but  did 
not  thereby  vacate  their  seats  in  the  House  of  l^rds.  Finally, 
in  1 783  the  Lords  acquiesced  in  the  unanimous  opinion  of  thc 
Judges  that  the  promotion  of  Scutch  peers  to  the  peerage  of 
Great  Britain  was  in  no  way  a  cunt  raven  I  ion  of  the  Act  of 
Urrion,  and  all  opposition  to  such  creations  was  withdrawn. 
Two  lesser  cjucstions  concerned  the  relations  of  such  peers  to 
the  rcpresenuiivc  peers  of  Scotland,  and  it  was  decided 
successively, — in  1786,  that  Scotch  representative  peers  when 
rabed  to  the  English  peerage  cease  to  sit  as  representatives ; 
and  in  1 793,  that  smh  peers  may  nevtrlhekss  continue  to  vole 
in  the  election  of  ihe  reptcH'nintivc  peers.  The  only  change 
in  the  arrangements  of  the  Irish  Union  has  been  the  dis- 
appearance from  the  House  of  l.ords  of  the  representative 
spiritual  lords  in  consequence  of  the  disestablishment  of  the 
Irish  Church  in  1S69.  In  conclusion  of  ihii  point,  it  is 
imi>oitant  to  note  the  difference  in  the  probable  fate  of  (be 
Scotch  and  Irish  ]iecni£cs;  for  while  the  latter  must  of 
necessity  ranain  at  too,  the  former  will  become  gradually 
extinct  or  all  but  its  representative  members  will  wt  by 
Bngli^h  titles  until  the  sixteen  Scotch  reprcscniatives, "by  .self- 
election,  if  not  by  actual  creation,  become  hereditary  peers  of 
FarlUmcnt. 

It  is  interesting,  and  even  nut  without  historical  importance, 
to  note  the  numbers  of  the  house  of  Lords  at  %'utious  periods. 
To  Edward  I's  Model  Parliament  of  1195  there  came  nine 
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earls  and  forty-one  tnrons,  two  urchbixliops,  eighteen  bishops, 
sixty-»even  at>boU,  the  Prior  of  the  Ho»i>iiLtl  of  Si  Jolin  of 
Jerusnlem.  and  the  Masters  of  the  Knights  of  the  I'cmple  and 
of  the  Order  of  Sempringham.  Of  this  number  the  arch- 
bishops and  bishops  and  the  Prior  of  the  Knights  Hospiiallers 
were  aJone  permanent.  As  many  ss  i30  abbots  and  forty 
priont  were  summoned  at  rarious  times,  but  many  of  them 
only  appeared  once,  and  imdcr  Kdward  III  llie  normal  numltcr 
sank  to  twenty-five  abbots  and  a  few  priors—all  gcnemlly  from 
Ihe  same  houses.  Yet  c^-cn  so,  until  thu  Reformation  the 
number  of  the  prelates  ira.s  almost  invariably  slightly  in  excess 
of  that  of  the  lay  baronic.  -At  tinges,  under  the  three  Edwards, 
more  than  loo  cails  and  baronit  arc  summoned,  but  their 
numbers  lend  to  decrease  until,  under  the  Jjincastrians  even 
with  the  addition  of  the  holders  of  the  new  titles  of  I>iikc 
and  Maii)ui.s,  the  by  baronage  seldom  counts  more  than  fifty 
members,  of  whom  the  simple  barons  would  fonn  a  very  large 
proportion.  Under  Henry  VIII  not  only  did  the  abbots  and 
priors  disappear,  hut  Ihe  majority  in  which  the  lay  baronage 
was  now  left,  was  increased  by  some  twenty  new  creations  :  and 
the  growing  importance  of  the  status  of  peerage  was  marked 
by  an  Act  regulating  the  precedence  of  ofllccrs  of  state  and 
members  of  the  House  of  Lords.  James  I  began  a  system  of 
indiscriminate  creation  of  peers,  and  is  reckoned  to  have  added 
as  many  as  fifty-four  new  members  to  the  House  of  Ixtrds,  of 
whom  many  obtained  their  titles  in  return  for  substantial  gifts 
of  money  to  the  Crown,  Until  the  Restoration  all  peers  were 
in  thcor)'  tenants- in-chicf  by  knight  serrice  of  the  Crown, 
The  burdims  involved  in  the  tenure  had  long  become  a  more 
source  of  revenue  to  the  king,  but  ihcir  abolition  altered  the 
whole  I'haraoter  of  the  peerage,  and  would  be  considered  by 
tome  writers  to  ha**  done  away  wjih  any  i-Iaiin  of  the  spiritual 
lords  to  a  seat  in  Parliament,  Henceforth  u  |>eenige  became 
even  in  theory  what  periiajM  it  had  been  for  some  time  in  fact, 
tilC  reward  of  petT^onat  or  political  service;  white  the  pre- 
dominance  of  the  House  of  Commons  after  the  Kcvotuiion 
brought  out  the  imi>ottancc  of  the  royal  prerogative  of  creating 
|>ccrg,  in  producing  what  may  be  called  a  rcadjtistmcnt  of  the 
|/|^- S***"  medutniaiD  of  the  constitution.'  The  result  has  been  an 
C«wtf.'ia9.  enofmous  increase  in  the  numbers  of  the  House  of  Lords. 
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The  159  who  were  summoned  lu  the  Restoraliox  Parliament 
in  1661  hail,  by  the  accession  of  Geoige  I,  risen  to  16S.  This 
givCT,  however,  but  a  faint  idea  of  ih«  number  of  pecre  actually 
created.  Thus  the  first  Tour  Stuart  sovereigns  called  nearly 
aoo  neu-  members  to  the  House  of  Ixirds ;  but  since  100  titles 
in  the  interval  became  extinct,  their  actual  addition  to  the 
l>ecra[(e  only  amounted  to  too  members.  But  it  was  during 
the  reign  ot  George  111,  and  especially  during  the  admtnislra- 
lion  of  the  younger  I'ilt,  (hat  the  tlouse  of  Lords  was  entirely 
Itansformcd  in  numbers  and  character.  George  III  iraa 
responsible  tor  jRS  Ttcw  lilies,  of  which  1 18  were  new  cit-ations  ; 
and  of  Ihv  388,  140  hud  been  due  to  Piit's  initiiitivc.  Since 
the  Revoluiion  the  Huuite  of  Lords  had  been  regjirdcd  as  ihe 
stronghold  of  the  Whigs,  whose  )>oliliail  theory  o]>i)0!rcd  to 
the  royal  preroaativc  the  divine  right  of  a  land-owning  oligarchy, 
fitt  nominated  for  the  honour  rep resenial Ives  of  all  forms  of 
wealth  alike — a  policy  which  has  been  followed  by  subsequent 
minblen  and  ho-i  jK-rmanently  allied  tlie  Houste  of  IjOrds  with 
ihe  conservative  classes  of  the  country.  I'inally,  by  the  middle 
of  Ihe  ninciecnth  century  Ihc  hereditary  peers  of  the  L'nitcd 
Kingdom  had  risen  In  a  few  short  of  400,  while  at  Ihe  beginning 
of  tlic  twentit^lh  century  their  numtteri.  stand  ai  about  500. 
When  to  these  are  added  the  archbishops  and  bishops,  the  re- 
preteiiCative  peers  of  Scotland  and  Ireland  and  the  few  law  lords, 
the  present  membership  of  the  House  of  Lords  reaches  to  about 
580. 

This  vast  increase  in  membership  has  almost  of  necessity  A licmioni 
resulted  in  a  weakening  of  the  sense  of  political  res|K>n!>ibility  '"  ''" 
in  individual  members  of  the   House  of   Lords;   while   the  [_^'^  ° 
completion  of  the  reiwcsentative  character  of  the  House  of 
Commons  has  made   the  body  of  the  elcctoiaic  increasingly 
impatient  of  any  check  by  the  hereditary  House.     Those  who 
do  not  believe  in  roust  it  ut  ion  al  cataclysm*  cling  to  the  ■neces- 
sity of  a  second  chamlwr.     If  they  are  political  ]>h:losoi>liers, 
they  sketch  out  an  ideal  which  would  create  a  house  of  pro- 
fessional and  experienced  cxpcrs,  who  would  prove  a  far  more 
formidable  obiiacic  to  the  '  will  of  the  people '  than  the  present 
hereditary  body:   if  they  are   practical  statesmen,  tliey  limit 
their  efforts  to  proposing  modifications  of  and  slight  additions 
to  tiie  materials  as  the>-  already  exist.    TIk  House  uf  Lords, 
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as  wc  know  it,  seems,  in  comparison  with  th«  Teformed  Hou 
of  Commons,  su  stable  a  body  that  it  is  difficult  to  rcali 
that,  in  agt*  Ijcfore  our  own,  modifKations  in  its  constituent 
dements  were  both  carried  out  and  propi«cd.  Tlic  cAanges 
lutually  made  in  its  membership  concerned  the  spiiilual  lords. 
'Ilius,  at  the  Reformation  the  abbots  and  prion  were  excluded, 
while  for  two  stiort  moments  in  the  seventeenth  century — from 
the  Exclusion  Hill  ori642  to  tbesbolilionof  the  House  of  Lords 
in  r649,  and  again  froi»  the  meeting  of  Charles  ll's,  lirsl  Parlia 
mmt  in  i66otothcdeltnite  Actof  1661,  by  which  (he  Bxclusi 
Bill  was  rescinded— the  bishops  ccftsed  to  be  members  of  thi 
House  of  Lords.  A  much  longer  though  equally  temporary 
excluMon  from  the  House  was  suffered  by  the  Roman  Catholic 
peers.  When  Eliiabeth's  ttatli  of  supremacy  was  made  com* 
pulsucy  on  nil  members  of  the  House  of  Commons,  'any 
temporal  person  of  or  above  the  d^rec  of  baron  of  this  realm ' 
was  specially  exempted,  '  fota.Mnuch  as  the  Queen's  Majesty  is 
otherwise  sufticienily  a-ssurcd  of  the  failb  and  loyalty  of  the 
tem(H>ral  lorils  uf  Her  Highness' Court  of  Parliament."  But  in 
1678.  in  the  excitement  of  the  I'oi)ijh  Plot,  an  Act  wjis  jW-sscd 
which  extended  the  requirement  of  a  declaration  against 
Transubstantiation  to  members  of  both  Houses  of  Parliament. 
This  caused  the  exclusion  of  eighteen  Roman  Catholic  peers. 
The  Act  gained  the  assent  of  the  king  as  a  temporary 
measure,  but  it  remained  on  the  statute  bcx>k  for  a  century 
and  a  Iialf.  In  1791  Catholic  peeis  were  restored  to  their 
privilege  of  hereditary  councillors  of  the  Crown,  but  it  was  not 
until  1829  that  the  efforts  of  Canning  and  others  obtained  the 
rejjeal  of  the  Test  Act,  which  enabled  Catholic  peer*  om 
more  to  take  their  seats  In  the  House  of  I^rds. 

Among  the  atltmpH  to  alUr  tht  {kartuttr  of  the  House  of 
Lords  the  first  place  in  historical  importance  ii  taken  by  the 
Peerage  Bill  of  \',\<y.  The  jealousy  shown  by  the  Whig 
majority  in  the  House  of  Lords  of  any  extension  of  member- 
ship  of  the  House,  appeared  first  in  its  endeavour  to  prcwnt 
the  admission  of  Scotch  peers  to  the  peerage  of  Great  Britain, 
which  wuuUl  ({ualify  them  for  an  hereditary  seat  in  the  House. 
But  a  far  greater  danger  to  the  VVhig  majurily  was  the  royal 
prerogative  of  creation  of  peers,  which  had  been  used  in  17 11 
to  add  twelve  peers  at  one  stroke  to  the  House,  for  the  purpose 
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of  carrying  through  the  peace  u-ith  Pnnce.    On  tlie  accession 
of  George  1  the  VVhigs  recovered  their  nscendency,  and  in 
order  (o  iccuic  it  they  proposed  ch.it,  with  the  exception  of 
members  of  the  royal    family  and   the  case  of  an  extinct 
pcenige,  the  pe«n>j;c-  (tf  Great  Britain  »liould  ncvci  \)e  increased 
by  more  than  six  iicyond  the  number  at  which  it  then  ittood 
This  luTcfiieed  ntlempi  to  turn  the  Houte  of  l.ords  into  an 
indestructible  Whig  oligarchy  was  defeated  in  (he  House  of 
Commons  chiefly  by  the  eloquence  of  Sir   Robert   Walpole. 
Modern  politics  arc  familiar  with  schemes  for  the  tcconstruclion 
of  the  Hou&e  of  I^rds ;  but  apart  from  the  attempts  to  exclude 
the  spiritual    lords,'    all    of  them  have   for  their  object   the  '  Bnkbc 
improvement  of  its  (;fliciency  as  a  legixlaCive  chamber.*     It  is,  ^JjJ^'  ^ 
no  duubi,  jieculiarly  exasperating  (o  the  political  party  which  j  i>||^ 
claims  only  a  small    niinorily  of  supporters  in  Ihc  House  of  jSj-j^ 
Ixirds,  that  measures  on  which  the  House  of  Commons  has 
spent  tile  better  |uirt  of  a  xeuion,  .thould  often  be  thrown  out 
by  the  vote  of  a  number  of  inetpondble  persons  who  at  no 
other  time  evince  any  interest  in  public  afbJrs.     Bui  it  may  be 
doubled  whether  an   improved    legislative  second    chamber 
would    not.   from   iis   very  strength,  raise    more   formidable 
quesiioiis  of  practical   pohtics  than  n  had  helped  to  solve. 
One  thing,  however,  it  might  do.     It  might  open  to  the  young  '  Cf.  Pike, 
and  ambiliouK  ikcts  a  sufHcientty  attractive  field  of  labour  in  V^ 
the  public  service  to  mitigate  their  lotidly  expressed  desires  to  „(  \Mti>t 
shake  off  their  disabilities  and  to  become  eligible  for  mtmbcr-  Cdcridi^ 
ship  of  the  House  of  Commons.*  ^;°'- 

i  jj.  The  juJieial  fuN^twttS  of  Iht  Houte  of  Lords  originated 
in  the  confusion  which  we  have  seen  originally  to  have  existed 
^between  the ' King-in-his-Council ' and  the '  King-in-hisCouncil- 
in- Parliament.'  It  vas  in  this  indeterminate  body  of  Councillors 
and  Judges  that   the  King  exercised  both  an  original  juris- 
diction, i.  e.  in  the   first  insianct,  in  criminal  charges  againit  J^J^ '"""'• 
great  oIlcndcTS  who  were  loo    powerful  to  be  d^ll  with    by  tluuM:  of 
ti>c  courts  of  the  sheriff  or  of  the  justices  in  eyre;  and  an  l*"!*- 
equitable  jurisdiction  in  civil  cases  for  which  the  Courts  of 
Common  bw  would  find  no  remedy.     Here,  too,  he  heard, 
cases  which  were  brought  up  from  the  lower  courts  on  writ  of 
error,  or  in  which  petitions  had  been  presented  to  him  against 
the  judgements  of  inferior  courts.     But  I'arhanienl  and  Council 
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finally  fell  apart  in  Iht:  rcign  of  Richard  II ;  and  while  Parlia 
menl  kept  a  latgc  pan  of  the  juiisdiciion  which  it  had  hitherto 
exercised,  its  separation  frum  tht^  Council  could  not  but  affect  it 
in  certain  piirticularK.  Parliament,  hnwrver.  In  (he  judicial 
sense,  had  a  limited  meaning  ;  for,  the  term  was  applied  only  to 
the  Lords  of  Parliament,  the  rcpresenUlivci  of  the  old  Com- 
mune Concilium  which  grew  iiilo  the  House  of  Lords.  Nor 
was  this  all;  for,  the  judges  who  had  been  membert  of  the 
'  Kinn-in-hit-Council-in- Parliament,'  were  not  members  of  ihe 
Parliament  of  the  thrci^  estates  ;  but  they  were  none  the  less 
required  by  writs  of  attendance  to  be  pR-scnt  and  give  advice 
when  wanted.  The  buhops,  too,  owing  to  the  Canon  law  which 
forbade  them  to  take  part  in  issues  of  life  and  death,  were 
more  and  more  shut  out  from  a  hharc  in  tliit  importimi  and 
{leculiar  function  of  the  Upper  Chamber.  Nor  did  the 
Coninjons  ever  seriously  attempt  to  share  or  even  to  rival  the 
judicial  functions  of  the  Lords.  In  tact,  at  a  very  early  period 
of  their  career  they  definitely  re]>udiatcd  for  themselves  the 
exercise  of  any  such  powers.  In  the  first  Parliament  of 
Henry  IV  the  condemnation  of  Richard  II's  advisers  by  (he 
Lords  was  followed  by  a  protest  of  the  Commitn*  to  the  elTect 
that  'no  record  may  he  made  in  Parhament  against  the 
Commons,  that  they  are  or  will  be  (urtics  to  any  judgcmcnta  '| 
given  or  to  be  given  hereafter  in  Parliament.'  To  this  it  was 
answered  that  the  king  and  tlie  Xxa&fi,  have  of  all  time  had, 
and  shall  of  right  have,  the  judgements  in  ParliiimenL' 

The  jurisdiction,  then,  left  to  the   House  i)f  Lords  in  its 
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(I)  nrlglniil  separation  from  the  Council  may  be  distingul.shed  as  original 

J"j»<"<-  and  ap[>ellate.  The  chief  original  jurisdiction  was  in  connection 
with  the  practice  of  Impeachmrnl.  There  were  t"o  methods 
by  which,  in  the  thirteenth  century,  persons  could  be  charfied 
with  irciison  — by  an  appeal  which  wojild  be  decided  by  battle, 
or  by  an  indictment  or  impeachment  (the  two  words  were  at 
first  indistinguishable),  the  issue  of  which  would  be  submitted 
to  the  wrdic!  of  a  jury. 

An  npiM-al  of  treason  against.a  baron  or  a  minister  would  of 
necessity  be  made  before  the  'King-in-hmCouucil-in-Parlinmcnt,' 
until  the  use  to  which  suet)  appeals  had  been  put  in  the  late 

as  Ed  III    reign  caused  their  abolition  by  the  first  Parliament  of  Henry  IV. 

c.  J,  But,  nieanwhile,  treason  tiad  for  tlic  first  time  been  defined  by 
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■taluie ;  Parliament  and  Council  had  blten  apart ;  lite  Ijcmh 

Sf  Farliamcnl   had   rcJuci-d   (he  judges   lo  the   pusition  of'iS*- 

cssors,  and  had  Q&scrtcd  Tor  members  of  ihcir  bod)^  the 
privilege  of  uiaJ  by  ihcir  peers :   uhik-  tlic  Commons,  ihiotigh 
he  medium  of  liixalioii  and  peiillonH,  ntcre  acquiring  a  Mrong 
'^rorporaU-  feeliti};.     It  waa  perbapK  an  a  result  of  thiK  feeling 
that  in  1,176  the  Commons  of  the  Good  I'arlianieni  imjxgichcd  'J'*' 
Richard  Lyons  and  l/>rd  I.atimcr  for  malversation  before  the 
I^rds.      Ten  years   later  they  u^cd    the  same  method    of  'J*'' 
accusation  against  the  Chancellor,  Michael  do  la  Pole,  Earl  of 
^ufTotk,  while  in  1397  they  so  far  seem  lo  have  formulated  the 
«:cdurc  in  »uch  eases  as  10  protest  'before  the  king  in  full 
'  Parliament  that  they  intended  by  hix   leave  to  accuse  and 
impeach  any  person  or  persons,  as  often  as  seemed  to  them 
ijood  in  the  PaTliamcni  then  sitting,' '  and  this  protest  was  at '  S.  C.  If. 
their  re(|uest  entered  as  of  record  on  the  Rolls  of  Parliament, ' 
This  tnethod  of  attack,  then,  as  develojwd  by  the  Commons, 
I  aimed  against  all  ufTenden  in  high  place,  wTiatevcr  their 
cial  rank.     'Ihese  would  not  necessarily  be  i>eer»  It)  the 
senfe  of  Lords  of  Parliament ;  and  the  Lords  at  the  outset 
very  nearly  defeated  the  object  of  the  Commons.     For,  not 
content  with  ctaimin);  t\\ax  judicium parium  which  wah  claimed 
by  every  linglishman  and  was  especially  seeiired  to  them  by 
Magna  Carta,  at  an  early  rtage  in  their  judicial  work  they  '330. 
solemnly  declared  that  the  jiixrs  were  not  bound  or  cliarged 
to  render  jud{{cment  upon  others  than  peers.'     In  1387,  how-  !"*'• 
ever,  ihcy  cUinted  for  the  l.urds  of  Parliament  the  pnTilege 
of  judging,  with  the  king'.*  consent,  in  tlie  case  of  any  very 
hit;h  crime  touching  the  king's  person  and  the  stale  of  all  his 
realm,  i>i,T|>eirnted  by  Peers  of  the  Realm  uu'th  others.     It  waa 
in  accoritanctr  with  thli  claim  that  they  were  ready  to  im[)eacb 
Richard  IT*  fnvMiirile,  Sir  Nicholas  Brembre,   if  the    I.ords 
Appellant  had  not  already  made  their  appeal  against  him, 
and  that  they  actually  impeached  some  of  tlfe  royal  Judges.*      '  like, 

But  liie   methods  of  trial   of   peers  were  as  yet   by   no  *°''*'*- 
mean.->  settled.     The  aboUiion  of  appeal  in  Parliamem  only 
H      a|i|)lied  lo  cltarges  of  high  treason  :  until  1S19  a  peer  could  be 
I      ap|)eided  of  murder  in  an  inferior  court,  where  he  would  be 
I      Incd  without  any  reference  to  i>nvilegc$  of  peerage.*    At  the '  /^'<^>  ^17. 
I      same  time  an  indtctinenl  for  high  treason  in  an  inferior  court 
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would  be  rcmored  into  Parliament ;  and  here,  without  any 
imtiitlive  of  the  Commons,  the  effect  of  tho  old  appeal  was 
revived  in  the  power  of  the  l^rds  themselves  to  dtilare  an<l 
ndjudge  a*  iraitorit  mcinbLT^  of  ihcit  ouii  body  ()r  others  wlio 

Aiuindn.  were  ihreAtening  to  disturb  the  public  peace.  Such  a  dcelom- 
tion,  when  ii  obtained  the  sanction  of  the  other  estates  of  the 
realm,  became  an  Act  of  Attainder,  an  act  of  the  legislature 
]>ronounc-ing  condemnation  without  any  form  of  trial.  This 
wnK  n  iiio^t  u.ieful  weapon  uhen  evidence  wils  defective  or 
rapid  action   became  necessary,      Thus,   while   ini[iear:hmcnt 

1450.  was  revived   for  the  punithmeni   of    Michael  de  la    Pole's 

grandson.  William  ]>ulce  of  Suffollc ;  as  soon  as  the  Wars 
of  the  Roses  begin,  the  victorious  side  emplo>'s  the  subservient 
Patliaineni  to  pans  Acts  of  Attainder  against  ihc  leaders  of  the 
other  side.  In  t459  the  Duke  of  York  had  been  driven  to' 
take  refuge  in  Ireland  ;  a  House  of  Commons  wa£su»emt>lcd  on 
the  nomination  of  the  Lancastrian  leaders,  and  through  it  was 
passed  an  Ad  of  Attainder  against  the  heads  of  the  Yorkist 
parly,  based  on  elaborate  charges  Ji}tainst  their  recent  conduct. 
In  1461  came  the  turn  of  the  Vorliist.i,  and  Edward  IV's  first 
I'atliamcnt  passed  an  Act  of  Attainder  agninst  Henr>'  VI, 
Queen  Margaret  and  a  number  of  noblemen  and  prominent 
commoners  of  the  Lancastrian  party.  Bui  it  was  not  only  at 
moments  of  great  political  excitement  that  Acts  of  Attainder 
were  found  convenient.  'I*he  Tudor  Icings  habituftlly  used 
their  subser%-ient  Parliaments  to  destroy  political  or  dynastic 
opponents  by  this  means. 

With  the  revival  of  the  power  of  Parliament  under  the  Stuans 
im|>cachmcntt  were  renewed.  But  here  some  discrimination  is 
necessary.  The  earliest  cases  usually  cited  are  those  of  Sir  Giles 
Mompcsson,  the  monopolist,  and  the  I^rd  Chancellor,  Francis 
Bacon,  Viscount  St.  Albans.  Itiii  in  both  instanoest  although 
the  Commons  nominally  conducted  the  case,  the  real  accusers 
were  private  persons.  On  the  other  hand,  it  was  tbc  Commons 
tbemielvet  who  impeached  Cranficld,  Lord  Middlesex,  ahhougli 
they  were  the  unconscious  toots  of  a   |K>liiical  iKtrly;    and 

i63£.  Ceocge  Villiers,  Duke  of  Buckingham.     In  fact,  throughout 

Uic  seventeenth  century  impeachment  formed  the  chief  means 
of  getting  rid  of  political  opjmnents.  llic  Commons,  how- 
ever, found  that  this  method  of  attacking  their  enemies  was 
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noi  unatlcndetl  with  difficulties-  The  Icing  might  jorrender 
a  minisicr  Iik<;  ('larcndon,  who  had  outstaid  his  wdcomc ;  liut 
to  save  Buck iiiglia III  he  would  prorogut^  or  won  di»«olvc  any 
number  of  Parliiuncnu  in  succe&aion,  and  lie  would  rescue 
Danby  rrom  tlu;  clulcbes  of  the  Commons  by  granting  him 
a  pardon  bcforehatiti,  which  should  rcdii<:e  to  a  farct  the  whole 
work  of  th«  trial.      The   I^ng   I'artiamcnt  not  only  secured 

LitBcir  by  statute  against  a  dissolution  without  its  own  consent, 

[but  even  borrowed  froni  the  Crown  the  method  of  attainder ; 

[And  in  the  cases  o(  StralTord  (1640)  and  I^ud  (1641)  they 
turned  the  preliminary'  impeachments  into  bills  of  attainder,  to 
which  they  forced  the  kinj;;  lu  i^ivi;  h'\%  assent.  But  apart 
from  (hi*  re  volutin  nary  procedure  of  the  Commons,  the  question 
whether  an  imi^etichmMit  was  ended  by  the  prorogation 
or  dissolution  of  Parliament  was  decided  in  exactly  opposite 
ways  under  Charles  Il^n  the  negative  in  the  case  or  I^rd 

'StafTord;  in  the  allirmative  in  1685,  in  order  to  procure 
the  release  of  the  '|>opish  lords.'  It  was  not  linalty  settled 
until  it  was  settled  in  the  negative  in  connection  with  the 
C«e  of  VVairen  Hastings.  The  las!  method  by  which  the 
Crown  could  destroy  the  work  of  the  Comnionn  in  an  im- 
peachment was  forbidden  by  the  clause  of  the  Act  of  Settle- 
ment which  forbade  imy  pardon  under  ihc  Great  Seal  of 
Rngland  to  be  pleaded  to  an  impeachment  hy  the  Commons 
in  Parliament.'  Again,  in  one  case  under  Charles  ll~that 
of  Fitiharris— «  new  obstacle  was  suddenly  interposed  in 
the  refusal  of  Uie  House  of  Lords  to  enterlain  the  im|>each-' 
mcnt  of  a  commoner.  There  were  so  many  precedents  the 
riiher  way,  including  several  in  the  reign  of  Charles  I,  that  the 
(Jommons  were  juslil'ted  in  their  resolution,  'that  il  i*  the 
undoubted  right  o(  the  Common.t  in  Parliament  ancmbled  to 
impeach  before  the  Lords  in  Parliament  any  peer  t>r  lommontr 
for  tntason  or  any  other  crime  or  misdemeanour,  an<I  that  tlie 
refusal  of  the  l.x>nls  to  proceed  in  Parliament  upon  fuch  im- 
peachment is  a  denial  of  jiiMice  anil  a  violation  of  the  consti- 
tution of  Parliament."  l-ii/harri*  wa.\  condemned  at  common 
law ;  but  immediately  after  the  Revolution  the  impeachniciit  of 
Sir  Adam  DIair  and  four  other  ciinimoner<i  gave  the  Lords  an 
optxxtunity  (or  reconsidering  their  position,  and  the  report  of 
a  committee  ap^ioinled  to  search  for  precedents  was  loUowed 
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by  a  lesolution  of  the  Lords  to  proceed  with  the  impcaffi? 
iTients. 

Since  Uic  Recession  uf  the  H-nnuvcrian  (ij-nasiy  both 
attainder  and  imi)uichni<:nt  have  Inxn  uccaNionnlly  employed. 
Thus  the  JacoWtc  Rebellion  of  1715  was  Tollowcd  by  the 
passing  of  Acts  of  Attainder  agiunst  a  large  Dumber  of  persons 
conecnicd,  and  although  an  Attauidcr  has  been  robbed  of 
half  ii«  tetroTS  by  a  recent  Act  which  removes  all  disabilities 
from  tlie  heirs  of  an  attainted  person,  an  Act  of  Aitairider 
might  NtitI  be  employed.  On  the  other  hand,  it  is  doubtful 
whether  the  substitution  of  moral  fur  legal  Kanctions,  such 
OS  is  implied  in  the  appointment  of  a  committee  of  inquirj*, 
has  not  rendered  the  process  of  impcjichnient  obsolete.  The 
triumph  of  the  Willis  on  the  death  of  Anne  was  followed  by 
the  impcnchniciK  of  the  Tttty  k-aders,  Oxford,  Boltngbroke 
and  Ormond.  Since  then,  however,  there  b»ve  been  only 
three  cMea  of  its  excrdse — the  Earl  of  Macclesfield  t'"*S)> 
Warren  HaMings  (i7gi-5),and  Lord  Melville  (1S04);  but  none 
of  these  were  for  [ioliiical  reasons,  the  first  and  Ust  being  for 
malversation  of  Ihc  public  money,  while  Warren  Hastings  was 
charged  with  misgovcrnnicnt  in  India. 

It  has  been  thought  that  the  exercise  of  any  crimiital  juris- 
dlciion  of  first  insinncc  apart  from  impeachment  was  forbidden 
by  a  well-known  Act  of  Edwanl  111,  jsivscil  al  a  time  when 
the  King  in-Council  and  in-l*arliJiraent  were  still  indistinguish- 
able, which  allowed  no  one  to  be  apprehended  on  petition  or 
suggestion  to  the  Council  without  due  indictment  or  present- 
meat.  But  however  much  the  Lord^  may  liave  applied  thi.t 
prohibition  to  themsdve^  in  general,  their  representatives  in 
the  Long  I'arlinmeni  did  not  hesitate  to  assume  a  criminal 
jurisdiction  of  lirst  instance  in  several  cases  with  which  wc 
should  not  expect  lo  find  them  dealing.'  If  this  was  not  an 
usurpation  of  authority  bom  of  a  lime  of  political  eiccitement, 
it  may  be  that  the  claim  to  any  such  criminal  jurisdiction  came 
to  an  end  when  ihu  I.ordi  poetically  resigned  the  claim  which 
(or  a  lon)f  time  liiey  maintained  as  a  court  of  first  instance  in 
fivil  causes.  The  formation  of  the  Courts  of  Common  Law,  the 
growth  of  the  equitable  power  of  Chancery,  and  the  development 
of  the  Star  Chamber,  left  little  if  any  nc«d  for  the  action  of  the 
House  of  Lords  in  such  coses.     But  no  definite  Statute  had 
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deprived  ttwtn  of  a  juradiction  which  the  King-in-his-Council- 
in-l^riiamciit  had  once  possessed,  and  (he  Pecn  of  the  Resto- 
ration attcnipiL-d  lo  revive  it.  In  166S,  in  answer  tu  a  petition  i^^' 
of  the  plaintiff,  the  case  of  Sii'tner  v.  fA^  Emi  India  Company 
vras  referred  by  the  Crown  to  ihc  Lords,  who  gave  judi^ement 
for  Skinner.  I'hc  Knit  lndi:i  Company  obtained  ilic  inter- 
position of  the  House  of  Comiuuns,  and  the  matter  was  turned 
into  a  quarrel  over  parliamentary  privilege.  The  king's 
personal  interference  was  riece&sary  to  procure  an  eraHure  of 
the  records  of  the  dixputi:  fmni  ilie  Journals  of  bolh  Houses; 
but  the  victory  remained  wifh  the  Commons ;  for,  by  nc^-cr 
attempting  to  revive  the  juiisdiciLon  in  dispute,  the  Lot^s  ha« 
practically  admitted  that  it  i.s  not  theirs. 

It  is  as  a  Cottrf  of  Apptal  that  the  House  of  Lotds  has  (»)  A(>ijel- 
kepi  a  ixrominent  poniiion  in  the  judicial  -tysiem  of  the  country.  ^J.^jf,^"'' 
In  Ha  relations  to  the  Courts  uf  Common  [.aw  it  merely  ciirried 
on  the  work  of  the  King-in-his-Council-in- Parliament.  It  was 
a  Court  of  Error  from  the  King's  llench  and  from  an  inter- 
mediate Court  of  Error,  the  Exchequer  Chamber,  to  which 
some  matters  were  taken  from  King's  Bench  and  Exchequer. 
A  writ  directed  the  judge*  of  thtwe  courts  to  send  the  records 
of  the  case  in  ipieslion  to  the  King  in  Parliament,  where  with 
the  assent  of  the  Ijirds  spintuat  and  tcmijorol  any  error  might 
be  corrected.  But  after  the  House  of  Ixtrdw  ha<l  formed  itself, 
there  grew  up  t)ie  equitable  jurisdiction  of  the  Oiancellor — 
perhaps,  ax  much  as  (Ik  House  of  Lords  itself,  an  offshoot  of 
the  comprehensive  body  of  the  King  in  Council  in  Parliament. 
I'hc  question  uf  the  relations  of  ChaiKcr>'  lo  Ihc  Hou^e  of 
Lords  does  not  seem  to  have  arisen  before  the  reign  of  Jamea  I, 
when  there  is  recorded  the  first  petition  of  '  appeal '  to  the 
Hou.w  of  Lords  against  a  decision  of  th«  Chancellor.  Hitherto 
the  contest  had  btfcri  between  the  Chancery  and  the  Courts  of 
Common  l.aw,  liul  in  this  vcrj-  reign  the  question  was  decided 
in  favour  of  the  Chanccfj-.  which,  flushed  with  its  lately  won 
victory,  not  unnaturally  resented  the  attempt  of  the  House  of 
lx>rds  to  reduce  il  tu  the  subordinate  ])osi[iun.  The  matter  1675. 
came  to  an  bsue  in  the  case  of  SktrUy  v.  Fogg,  when,  iifter 
a  lengtliy  quarrel  due  to  the  tntcrpoaition  of  the  Commons 
over  a  matter  of  pariianitaitarj-  privilege,  the  jurisdiction  over 
a}i|>eals   fiom   Chancery  remained   lo  the   House  uf  Lords. 
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MorcorcT,  SO  long  as  the  Court  of  Exclicquci  rclaincd  an 
cquitabk  jurisdiciion,  an  appeal  by  way  of  petition  lay  to  the 
House  of  l^rtU  froin  the  Equity  side  of  tlie  Court  of  Exchequer, 
until  in  1841  tlii*  jurisdiction  wa.i  transferred  to  Chancery.  So 
far  as  England  was  concerned,  after  being  mutncnlarily  threat- 
ened with  exiiiiclion  in  ihc  Supreme  Court  of  Judicature  Act 
of  1873,  the  npimllaie  jurisdiciion  of  Ihe  House  of  Lords  was 
saved  by  the  Supreme  Couri  of  Judicature  Acl,  1875,  and  was 
for  Ihe  first  lime  placed  on  a  statutory  basis  by  the  Appellate 
Jurisdiciion  Acl,  1876.  Rules  made  in  pursuance  uf  the 
Supreme  Court  of  Judicature  Act,  1875,  by  the  abolition  of 
proceedings  in  error,  have  placed  Chancery  and  the  ('otirts  of 
Common  l^vr  on  Ihe  same  footing  in  inieimedijte  ap[>eala, 
and  for  the  lirsi  time  recognized  the  procedure  of  an  appeal  in 
common  law.'  At  the  same  time  the  Appellate  Jurisdiction 
Act,  i8;6  (1 4),  provided  for  the  bringing  of  every  appeal  to 
tlie  House  of  I^rds  by  way  of  pcliUon.- 

Finally,  the  Aci  of  i8;6  introduced  a  far  greater  innovation  ; 
for,  it  authorised  the  creation  of  Lords  of  I'arhamcnl,  »hn  were 
neither  jjecis  nor  >«t  possessed  of  hereditary  right.  Indeed, 
as  they  were  firsl  planned,  their  tide  lu  be  even  l^rds  of 
Parhament  lasted  only  so  long  as  ihey  discharged  Ihe  functions 
of  Lords  of  Appeal  for  which  they  were  created.  Bui  the  two 
Lords  of  Appeal,  now  increased  lo  four,  havu  by  a  sutucquent 
Act  of  1887  been  iwrmitled  to  keep  their  seals  for  life.  The 
object  of  these  appoinimcnt*  was  to  increase  the  efficiency  of 
the  Houic  in  the  exercise  of  its  Judicial  funciions.  and,  although 
in  the  hejiring  uf  appeals  every  mcinher  of  the  Lord^t  is  entitled 
to  be  present  and  to  give  his  vote,*  a  convention  dictated  by 
obvious  propriety  has  left  the  decision  in  the  hands  of  those 
memiiers  of  the  House  who  arc  past  or  prcseni  holders  of  high 
judicial  olltw.' 

^  24.  It  has  lieei)  inily  remarked  that  the  consolidalion 
of  the  House  of  Lords  ha«  saved  ihc  country  from  the 
curse  of  a  noble  castc.^  l-'or,  the  English  pcrrngc  difTors 
from  a  foreign  nobility  in  thai  its  firitiiega  alliuk  to  the 
ptnon  and  not  lu  the  family.  In  the  eyes  of  the  law  the 
children  of  a  peer  arc  commoners  in  rank,  and  whatever 
privileges  he  may  enjoy  belong  lo  him  individually  and  in  no 
way  extend  to  them.     For  in  their  origin  such  privileges  were 
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due  to  the  memberehip  of  an  official  class.  This  carried  with 
it  a  certain  sudal  status  not  sufficiently  maikeil  to  make  its 
RMmbcn  into  a  caste,  but  enough  to  justify  their  claim  to 
CCitain  piivilcgcs  on  the  ground  that  the  claimant.^  were  all 
peon.  Thus,  in  asscning  the  righl  of  tmunemtrtt  fy  iheir 
pters,  the  eails  antl  haiona  of  the  ihiriccnih  century  were 
claiititng  no  more  that  what  the  practice  of  the  king's  courts 
gmntcd  to  cwryfrccman.  Hut  the  practical  (li(fii:uUy  in  tlie 
mxking  of  thi»  principle  was  overcome  by  the  king's  a»cnion 
of  the  ci]ualily  of  his  barons  of  the  Exchequer  for  this  purpose 
with  the  other  liaroriK.  It  wa.*  on  the  same  ground  of  mcnibcr- 
thip  of  an  oll^<:ial  cloi.''  that  barons  were  treated  in  the  king's 
courtK  in  several  small  ways  on  a  footing  different  to  that  of 
other  suitors,  and  that  in  the  reign  of  Edward  VI,  when  the 
curious  privilege  of  benefit  of  clergy  was  taken  away  from  all 
except  those  actually  in  Holy  Orders,  it  was  saved  a^  well  for 
peers  and  lords  of  Pniliaineni ;  and  even  when  it  was  abolished 
for  tlie  clergy  in  18J7,  another  Act  of  1S41  was  deemed  ad- 
visable, whii;h  should  do  away  with  its  sjwcial  upplicabihiy  lo' 
the  case  of  peers.  But  most  of  the  privilcgci  of  peers  have  been 
claimed  in  connection  witli  membership  of  the  House  of  Lords. 
Of  these  the  one  preliminary  to  the  enjoyment  of  all  the  others 
i!(  that  of  the  /v>it/  lo  a  writ  of  summons.  This  was  detiniiely 
asserted  tiy  a  committee  of  the  ].nnU  a[)p»inle<l  to  consider  the 
refusal  of  a  writ  to  the  (inrl  of  Ilristol  in  the  reign  of  Charles  I,  1 
and  the  assertion  marks  a  complete  change  from  the  time  when 
attendance  in  I'arlianicni  was  regarded  as  a  burden.  As  to 
Ihcir  other  privileges,  .ihhough  tlte  Lords  are  suppot«d  10  hold 
them  from  time  iomicmorial,  and  do  not  therefore,  like  the 
Commons,  go  through  the  form  of  petitioning  for  them  to  the 
Crown,  yet  many  arc  nalunilly  of  the  same  nature  as  those 
which  will  be  dealt  with  in  speaking  of  the  Houscof  Cftmmons. 
There  are,  however,  considerable  diffcrenoes  in  details.  Thus 
Jrttdom  from  arrtil,  except  on  criminal  charge^  is  claimed 
by  both  Houses  ;  but  the  Lords  have  never  reitoun<'ed  the 
exiensioM  of  that  privilege  to  tlieir  scTv:anit  and  followers. 
The  {Kirallel  privilege  oi  «»/  Mng  imfUaJtd  in  dvil  a<fiont  was 
by  law  gmdtully  re<luced  and  linally  withdrawn  altogether  from 
memben  of  b»nh  Houses,  lite  right  of  guarding  tht  conUitH- 
lion  oj ifuir  va/H  assemNy  a  also  common  to  tlic  two  Houses; 
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but  while  the  Lt^rds  cim  refuse  to  allow  a  new  pew  t< 
seat,  who  has  not  fulfil!(.id  the  usual  conditions,  ii  lies  in  the 
power  of  the  Crown  lo  decide  in  all  caaes  of  i-laims  lo  an  old 
jKcrmc  althou){h,  as  a  matter  of  fnet,  tuch  eases  aie  usually 
referred  to  the  Houie  itsdf.  Again,  while  it  is  in  the  jiower 
of  both  Hiiu.sM  to  commit  at  individual  for  (onttmpt  <jf  their 
orders,  ihe  House  o(  lAirds  can  pass  sentence  for  a  dcfinilc 
term,  nor  is  the  prisoner  released  on  the  prorogation  of  Parlia- 
ment, firetdom  of  spteeM  is  no  less  important  lo  the  Lords 
than  to  the  Common-s;  and  violations  cf  it,  though  not  so 
frequent  as  in  the  l^wcr  Hou.ie,  haw  been  not  altogethcT 
unknown.  Thrw  spcciiil  prinleges  the  I^rds  seem  to  have 
enjoyed  to  Ihemsclvcs,  In  the  first  place,  ever)'  individual 
peer  in  his  capflcitj-  of  an  hereditary  councillor  of  the  Crown 

'  Pike,  ajJ.  has  the  right  of  personal  autst  to  Ihe  Soverttpt.''  Secondly, 
until  the  Lords  waived  the  right  by  resolution  in  1868,  they 
could,  unlcM  the  sovereign  demanded  their  personal  aiten- 

*  '**'•  **3-  dance,  give  their  votes  by  proxy.-  This  custom  dates  back 
perhaps  to  a  time  when  it  was  important  that  the  Oown 
should  ^ensure  in  any  sha[ie  the  a.iscnt  of  the  barons  in- 
dividually lo  ihc  money  voted  and  the  laws  passed  by  the 
Commune  Concilium.  'I"hirdly,  the  jiecrs  linve  frc(|uenily 
exercised  a  right,  which  apparently  it  would  be  equally  open 
to  the  Commons  to  assume,  of  recording  a  protal  a^^.tinst  any 
245.  division  on  the  Journals  of  the  House.*  Finally,  in  the  case 
of  two  mort-  strictly  personal  privileges,  Lord.t  and  Commons 
alike  have  waived  Iheir  claim  to  be  exempt  from  appearing  as 
witntssti  in  a  law-court;  while,  since  1S70,  the  privilege  of 
freedom  from  the  necessity  of  serving  on  a  Jury  has  been 
secured  lo  the  members  of  both  Houses  by  Statute. 

[N.B.  Bcliircihcixnini-cmrntkuf  187S-6  Ihc  onl>'  wivy  of  (jursiimilnB  Ihe 
tutinc  <s\  dccuioii  of  1  Ci)iiiiii(m  Ldui  Court  uiu  l>y  allci;iii|;  ci nn  apparent 
oil  ionic  pan  oflhcrccotil  ufthc  piocenlinDi.  HhcreaiappmlsftomCh&ncrry 
were  hy  wiiy  of  pciiljon  {or  i  reheBring  anS  icvision  m  fcveriol  of  the  whole 
or  atif  put  uf  thi;  iudijcHirnl  at  Atnire.  Tlic  rctiilt  >•(  the  amng«iiirnu  of 
1873-6  is  Ihal  llie  HoiiBc  uf  L^imIs  U  no*  tlic  liiiil  OpikI  iif  Ap]ic*I  from  all 
iho  Courts  (utbci  iKiin  ccoli-iin-'licAl)  uf  (he  Ul^ttrii  Iviii^-duiii,  while  ihc 
Judicial  Committee  of  the  i'livy  Council  U  (he  (iiinl  (.'rnirl  of  Appeal  for  ilic 
rest  qf  the  i-iiipirc  «ni)  for  ilic  eccleiiiuiticil  couiti.  Of  buih  llic«  ( 
of  lirml  i|i]je-.i1  ihe  four  l>jidt  of  .Appol  ue  the  niicleut.  aflorecd  in  th 
ease  liy  pei-rf,  in  ilic  iilher  owe  l«r  privy  councillors  wha  lum  held 
JudickftI  office.] 
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THE  HOUSE  or  COMMONS— ITS  FOttM 

gag.  So  far  we  have  traced  the  growth  of  the  legislative  The  mem. 
body  as  a  whole  up  to  the  complciion  of  the  form  of  the  l^"  "^ 'J' 
Model  PartiamtHt  in  1 195.     \\'c  have  then  followed  the  for-  cXmon*. 
tunes  of  the  old  Couimune  Concitiuni,  whicli  it  superseded, 
until  the  members  of  that  Assembly,  with  more  definite,  if  not 
with  iictuully  new  qunlitioations,  gradually  passed  ftum  feudal 
tenants-in-<!hicf  to  peers  and  their  assembly  from  ihc  House 
of  I^rds  to  the  Oilier  House  and  so  to  ihc  Second  Chamber. 
The  decadence  of  the  House  of  Lords  involves  the  rise  to 
power  of  the  House  of  Oommoiis.     And  the  fint  question  to 
be  anstt-ere^I  in,  who  wtm-  thk  mfiuukkr  op  tiik  House  ok 
Commons?     Ii  hat  lx;i-ii  shown  altwdy  ihai  the  I-lstatc  of  ihc 
Comniun.i   consisted   of  tni>   distinct  parts— Knights  of  ihc 
Shire,  and  Citizens  and   ItHrgeMcs,     Of  the  Kiigfiis  0/  thfV\w'n 
Shirr,  there  were  originally  and  normally  two  from  each  of  ["^'"J*'  *"' 
Ihirty-scven  shires,  making  a  body  of  sevenly-fotir,  |)eimat>ent  j,j,ei  • 
in  numbers  though  not  in  indiMduali.    The  omitted  .ihires 
Were   Cheiiter  and    Durham,    which   were  cuunlie^t   (lalaline, 
and  Monmouth,  which  formed  part  of  the  Wckh  Slarches. 
Kciiresentatives  from  Wales  were  called  in  13 11,  and  again  in 
133; — in  the  forme*  case  consisting  of  twenty-four  from  North 
Wales  and  an  equal  nunibcr  from  Soulli  Wales,  summoned 
through  the  jusliclar  of  U'ales;  in  the  latter  instance  coming 
only  from  North  Wales,  but  summoned  in  a  similar  manner. 
Wales,  however,  obtained  no  permanent  status  in  Parliament 
until  the  reign  of  Henr^-  VIU.     Out  of  the  Welsh  Marches  he, 
for  the  first  time,  formed  the  English  shire  of  Monmouth  and 
at  least  four  of  the  shires  of  South  U'ales ;  and  from  153^  on- 1536, 
wards  lie  wmmoned  two  roeitibers  from  the  shiie  and  one  from 
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the  borough  of  Monmouth  and  one  member  from  each  of  the 
twelve  Welsh  shires,  together  with  one  fiom  each  of  the  county 
towns.  A  few  years  later  Chester  for  the  first  time  sent 
two  members:  and,  finally,  Charles  II  included  Durham, 
both  shire  and  city,  in  the  parliamentary  sysieiu  of  the 
country.  'I'hu»  the  rq>rctenla lives  of  thi:  shires  remained 
until  the  eighteenth  century,  when  the  Union  with  Scotland 
added  thirty  membem  for  the  shirei,  and  the  Union  with 
Ireland  Mxty-four  on  a  like  account. 

The  firM  Reform  A{i  0/  1832  split  up  several  shires  into 
electoral  <li.itricts,  nnd  imrcascd  the  number  of  shire  rc- 
prescnUitivcs  in  England  and  \\'ali:s  by  sixty-five.  'I'he 
keprescntaiion  of  the  People  Act  of  iSfi?  added  foriy-four 
members  for  English  and  Welsh,  and  three  for  Scotch  shires ; 
and,  finally,  the  Act  <//  1884  raised  the  number  for  England 
and  ^Valcs  to  153,  and  Tixed  it  for  Scotbnd  at  thirty-nine,  and 
for  Ireland,  which  had  been  untouched  in  1867,  al  eighty-live. 

The  mtmfvn  far  etlitf  and  boroughs  exhibit  much  greater 
llucluation  in  nutnbcrs.  Under  Edward  I  representatives  from 
t66  were  at  one  time  or  another  summoned;  but  although 
two  from  each  was  the  orthodox  number,  sometimes  it  varied 
bctivecn  one  and  two  according  to  the  size  of  the  borough. 
Hut  immediately,  for  reasons  and  by  methods  to  he  noted 
presently,  a  decline  in  the  number  of  represented  bnroughs 
is  to  be  marked.  Under  Edward  U  the  numlier  represented 
altogether  was  117:  under  Edward  III  it  sank  further  to 
ninety.nine,  al  which  it  was  arrested  by  the  Act  of  138a 
forbidding  the  sheriff  to  omit  any  city  or  borough  whicli  had 
been  wont  to  send  representatives.  r»r  the  next  sixty  years 
the  parliamentary  Iwroughs  remained  iit  this  number.  They 
were  very  unevenly  distributed  over  the  country.  Thus, 
between  the  reigns  of  Edward  III  and  Edward  VI,  tlie  three 
shires  of  I.anc3shirc,  Hertfordshire  and  Rutland  sent  no 
burgessi-K  at  all ;  while  sixteen  others,  includiii(;  Middlesex, 
supplied  members  from  only  one  Ixtrou^li,  and  seven  othen 
from  only  two  boroughs  in  each  shire.  On  the  other  hand,  it 
is  noteworthy  that  London,  though  only  required  lo  send  two 
members,  nominated  four  in  order  lo  ensure  the  attendance  of 
two;  and  from  1378  onwartls  the  representation  required  of 
l^ndon  was  permanently  raised  by  writ  to  the  higher  number. 
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Finally,  of  ihc  iwelw  shires  nor  already  cnumeralod,  Wiltshire 
had  no  less  than  iweire  represcniud,  a  numhcr  which  vros 
inrrfasci)  !»>■  siibsc^iicnt  crcn lions ;  Sussex  contaliK-d  nine 
boroughs  Devon  and  IJorsci  scv«n,  and  Somcrect  and  Corn- 
wall six  apiece.  On  the  whole,  with  tlie  significant  exception 
of  Cornwall,  the  reprcsenlation  in  the  fifteenth  century  mny 
be  considered  aw  alTording  n  roii^h  in<ieJ(  of  the  relative  wciitch 
of  the  different  iiarts  of  the  country.'  Thus  for  the  yenrs  ' -V.  C.  ^. 
following  1581  the  borough  reprcscntattvcs  may  be  pbccd  at  *  *JJ '"""■ 
300  in  number. 

Hilhcno  one  of  the  methods  by  which  boroughs  had  escaped  Its  sab- 
tlieir  cotistiiutional  liabilities  had  been  through  royal  charter.  ^I""-""' 
Under  Henry  VI  for  the  first  lime,  ciimmcncing  from  1445, 
the  kinic  by  royal  ckarttr  created  new  parliamentary  boroughs. 
Al  first  iheie  were  perhaps  not  nccc-«nrily  so  mucli  new  as 
renewed  representations.  Of  Kdmrd  I's  166  sumtiioned  tiiwn.s 
moorc  than  ««;nty  had  for  one  reason  or  another  dropped  out 
of  I'arliamvnI.  Kdward  II  nddt-d  ten  on  various  occasions, 
and  Edward  Ill's  only  pcrmancni  addition  was  the  Cinque 
Ports,  eight  in  number  and  each  sending  two  members.  Now, 
by  the  new  method  of  charter,  Henry  V I  added  eight  boroughs 
to  the  representation  of  the  counlr>>,  four  of  them  in  the  already 
liberally  represented  Wilts,  and  Kdwaid  IV  imitated  him  by  the 
creation  of  four  more.  It  is  to  the  Tudor  period  that  we  must 
look  fur  an  extensive  use  of  this  method.'  It  seems  right  lo '  V"'  It^i  of 
think  thai  Henry  VHI's  additions,  including  as  they  did  four  JJ-'^""./'" 
or  five  Kngliih  towns  -  of  whidi  two  were  Chester  and  i '443  nuip. 
Berwick — Calais  and  the  Welsh  county  towns,  were  made  with 
no  sinister  motives;  but  when,  of  Edward  Vl's  creations, 
together  with  ten  revivals  arc  found  fourteen  new  <;reations  of 
which  eight  were  in  the  royal  Dudiy  of  Cornwall,  it  is  clear 
how  [lowerfiil  a  means  of  influence  over  the  House  of  Commons 
the  use  of  this  prerogativ-c  had  placed  tn  the  hands  of  the  king, 
it  is,  indeed,  to  be  read  in  connection  with  Ihc  narrowing  of 
(h«  borough  constituencies,  also  effected  by  charter,  which  was 
going  on  at  the  same  time.  Further  creations  of  boroughs, 
then,  may  be  attributed  almost  entirely  lo  sinister  desiga-s. 
Thus,  Mary  called  into  exfsience  ten  new  Iwroughs  and  revived 
two,  and  ivIiKabotb  was  responsible  for  no  less  than  twenty- 
four  new  boroughs  and  seven  rctivals.     Under  Jan>cs  I  ux 
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new  consritiiencies,  inrlii<ling  the  t»-o  Univcrsiiips,  wcic  creatcc 
and  eight  u-stoted  to  thf  rcprcscinaiioti  from  which  they  had 
formerly  escaped ;  while  under  Charlc*  1  nine  were  restored. 
It  is  fair,  however,  to  say  thai  royal  charter  was.  not  tlie  unly 
method  of  inCTca&iiig  the  number  of  borough  Tei>TC4cntatives. 
Some  tou-n.i  sent  members  in  comphancc  with  spetial  statutes, 
and  some  as  a  tesuh  of  a  granted  pditiotpr  tkt  rerivat  of  old 
rights  of  representation.     Indeed,  under  James  I,  'there  was 
8  strong  tendency  to  revive  such  ancient  and  forRoitai  rights 
of  rejimentation,  and  ihe  Houite  of  Comniims  resolved,  on 
May  4,  16:4,  "that  a  borough  cannot  forfeit  this  liberty  of 
sending  members  by  non-«scr.'"'    .\sa  result  of  this  resolu- 
tion fifteen   boroughs  rc^^aincd   parliamentary   representation 
under  the  first  two  Stuart.t.     In  one  way  and  another,  then, 
180  members  were  added  In  Parliament  between  the  reigns  of 
Henry  VIII  and  Charles  II.  the  last  inslanie  of  such  addition 
being  the  grant  of  iwo  members  by  royal  charier  to  the  borough 
of  Newark  ;  and  at  the  end  of  the  !ie\-entecnlh  renlury  the 
representative*  of  the  boroughs  were  over  400  in  number     The 
Union  with  Scotland  added  fifteen  members  for  the  boroughs, 
and  that  with  Ireland  thirty-six  on  a  like  account, 
The  Reform  Act  of  1833  made  great  cbangea  t)olh  in  the 
h«  Reform  number  and  the   distribution  of  the   borough  seats.       Fifty- 
six   boroughs   rcpresenled   by   111   members  were  absolutely 
disfranchised ;  and  thtrly-onc  were  deprived  of  one  of  their 
members.     Of  these  1411  the  lai^r  i>roportion  were  given 
to  English  counties  (sixty-five),  and  to  the  increase  of  the 
representation  in  the  other  parts  of  the  British   Istes,     The 
rest  were  distributed  among  twenty-two  hitherto  unrcprcsenled 
large  towns  which  acquired  two  members  each,  and  twenty- 
one  smaller  towns  which  should  Mi|)[>Iy  single  members  lo  the 
House  of  Connnons.     Ky  the  Act  of  i86j,  tifiy-two  si^ts  were 
cancelled  by  partial  or  total  disfranchisement  of  boroughs, 
of  which  only  twenty  were   redistributed  among  towns   in 
England    and    Wales,   either    by   the    addition    of  an    extra 
member  10,  or  by  the  subdivision  of  already  existing  constitu- 
encies, or  laatly  by  ihe  creation  of  entirely  new  pari ia men lar)' 
boroughs.     Finally,  the  Aet  of  1884  cancelled  no  less  than 
160  borough  seats,  which  were  redistributed  almost  entirely 
(for  only  eight  new  boroughs  were  created)  among  already 
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existing  ttedoiul  divisions,  on  the  totally  new  principle,  except 
in  certain  sperified  oiitus  of  siiigle-member  coiiBtiluendes 
based  upon  itn  3ttciii|it  at  equal  electoral  di&tricta.  The 
result  in  numbers  is  that  KngHxh  boroughs  now  elulm  337 
memlicrs,  to  which  eleven  arc  lo  be  sil<)«l  on  account  or 
Wales,  while  Scotch  boroughs  §uppl)'  thirty-one  «id  Iicland 
sixteen  to  the  sum  total. 

ThM  turn  total  of  lk<  wke{<  House  0/ Commons  has  almost 
steadily  increased.  A  mediaeval  House  in  ih«  fifteenth 
century  contained  about  300  members;  by  the  end  of  the 
Tudor  limes  it  bad  been  increased  to  460;  and  wlien  the 
royal  methods  of  addition  ceased  under  Charles  H,  it  stood 
at  513.  The  Unions  with  Scotland  and  Ireland  l>rouf;ht  it 
up  to  658,  a  number  which,  despite  its  temporary  reduction 
through  the  disfranchisement  of  Certain  boroughs  for  corrupt 
prainices  remained  unaltere<l  by  [he  First  Reform  Act  of 
1832,  or  the  Rcprcscniation  of  the  People  Act  of  1S67, 
Finally,  the  Act  of  [S84  has  .slightly  inereaxed  the  toUl  number 
to  670,  of  which  England  claims  465  and  Wales  y>,  while  to 
Scotland  ucre  awarded  71.  and  103  to  Ireland. 

$  16.     The  new  principle  of  an  approximation  lo  equal  Amalgu- 
elcctoral  districts,  together  with  the  assimilation  of  the  ciiutily  '"■'""'  "' 
and  borough  Iranenise,  has  gOTie  far  lo  obliterate  the  old  ais-  mn] 
tindiott  iKlttetn  eaunfyamlfiomugh  membtri.     U  was,  of  course,  botuug'i 
originally  tntendod   that    the  two  classes    should   represent  "'«'"'*'*■ 
different  interests,  namely  those  connected  with  real  and  with 
personal  property  respectively,  in  other  words,  land  and  mer- 
chandtM.     But  a  fortunate  und  early  assimilaiion  of  imeretts, 
no  less  than  of  classes,   brought  about   a  close  union  be- 
tween the  two  bodies  of  representative  members.     Nor  was 
this  unnatural.     In  the  first  place,  the  representative  character  Rtason* 
was  common  to  both  classes  of  members.     The  number  of  the 
shire  reprcientatives  was  fixttd,  while  that  of  the  boroughs 
fluctuated  largely;    but  the  indiwdualx  of  boih  bodies  were 
equally  subject  to  change,  and  at  an  early  stage  it  became  clear 
that  the  only  hope  of  making  their  influence  felt  with  the  king 
and  lords  lay  in  the  united  action  of  the  Commons.     In  the 
next  place,  the  interests  of  shite  and  borough  memlwrs  alike 
were  local,  as  contrasted  with  the  distinctly  class  inttrrcsi  of  the 
baronage  on  the  one  hand,  or  on  tlic  other,  of  the  two  bodies 
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within  iheir  own  ranlts — namely,  the  hiiycK  and  the  merchants 
— which  in  early  parliameniary  daya  threatened  to  eonsolidute 
iheniM:lvi-j!  inhi  sepaiaie  Esutcs.  'lliexc  causes  of  joint  action 
were  further  tnhiuK-fd  liy  ihi;  craploymcnt  of  the  same 
agency— that  of  Iho  *l;iii-  cx>uri — for  the  election  of  both 
classes  of  icprcscntatives.  Bill  the  ultimate  reason  of  amal- 
gunation  is  probably  to  be  found  in  the  fact  that,  almoxt 
from  the  outset,  the  social  distinction  betireen  the  tuo  cUsecs 
of  knights  and  burgesses  was  vcrj-  slight.  Whatever  it  may 
hare  been  originally,  it  was  vcrj'  soon  bridged  over.  Wealthy 
merchants  purchased  freehold  property  and,  as  members  of 
(he  shire  court,  became  liable  to  distraint  of  knighthood: 
while,  owing  to  the  extreme  unwillingness  displayed  by  the 
higher  class  to  serve  in  Parliament,  valetti  or  esquires — that  Js, 
men  beliiw  knightly  rank  —were  elected  to  ser>'e  as  knights  of 
the  shire.  Henry  III  or  Edward  I  had  compelled  or  dis- 
trained nil  holders  of  the  requiuic  amount  of  land,  no  matter 
on  what  tenure  they  held  it,  to  take  up  ihc  duties  of  knight- 
hood (m  penalty  of  a  heavy  tine.  Their  object  was  probably 
in  part  to  ensure,  for  the  purposes  of  local  government,  a  sufR- 
cieni  »ui>ply  of  men  of  knightly  tank.  But  men  so  shrank 
from  the  burden  of  attendance  In  Parliament,  which  wax  then 
relieved  by  no  known  correxjjonding  advantagcn,  that  of  the 
two  alternatives  they  preferred  to  incur  the  (inc.  The  shire 
courts  wore  consequently  so  far  compelled  to  return  men  of 
a  lower  social  rank  that  in  ijaj-  for  example,  only  t wen ty-8e\-en 
memben  were  men  of  koightly  status. 

But  the  Crown  did  not  accept  this  change  without  a  protest. 
In    t}40  the  writs  demanded  the  election  of  two   'Mud' 

SuallllM-  tnig/Hs  (gliidiis  cinctos)  for  the  shires ;  this  demand  was  repeated 
■"'*"'l'l  at  intervals  until,  after  iy,b,  it  became  practically  a  permanent 
knicbi*  fix  description.  Vet  at  first  the  effect  was  small ;  and  in  the  Gnod 
the  Shim;  Parliameni  which  assembled  In  reKponse  to  the  liut- mentioned 
wriw,  only  half  of  the  shire  members  were  knights.  Indeed, 
whatever  effect  there  wiis  in  the  intended  direction  was  due 
lathcr  to  the  social  importance  conferred  on  knighthood  by 
tlie  rise  of  the  spirit  ofdiivalry,  and  also  to  the  gradually 
increa^ng  pohtical  importance  of  a  seat' among  tlie  Commons. 
But  in  any  case  the  return  of  the  wkhcdfor  class  was  very 
partial,  and  in  144S  the  Crown  yielded  the  point  on  which  It 
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had  tried  to  insi)^  hy  assenting  to  a  Statute  which  required 
Tor  the  shires  the  eleclloi)  of  either  ktit^^ht-t  ot  notalile  esquires 
capable  or  becoming  knl^^hli^  ihai  is  to  say,  of  persons  in  any 
cue  iibove  the  laiik  of  yeomen.  At  the  same  time,  an  atCemiil 
Ttss  made  to  restrain  thi-  choici;  of  the  electors  ;  for,  not  only 
was  a  Sutule  of  1413  embodied,  nhich  required  that  tlic 
representative  sliould  be  a  resident  within  the  county  or 
borough  wliicb  chtue  him,  but  ii  was  now  deinande<l  that  in 
the  c«se  of  the  »luri^  ihe  representatives  sliould  be  'genfUmtn 
torn: '  This  was  a  distinct  attem]>t  to  undermine  the  constitu- 
tional priiict[)le,  so  important  in  the  development  of  Knglish 
life,  of  ihc  k-gnl  equ:t1ity  of  all  freemen  outside  ihc  smsU  circle 
of  the  actual  peerage.  Fortunately  il  had  no  cspedal  effect ; 
members  seem  to  have  been  drawn  from  the  same  social 
dass  before  and  after  the  Statute.  Meanwhile,  from  the 
quiet  decision  of  this  struggle  there  followed  two  results.  The 
aiualganiBiion  of  ihc  reprcientativcN  of  shire  and  borough  for 
joint  action  was  rendered  easier,  while  al  the  same  lime  the 
Crown  and  Parliament  together  obtained  that  upper  class 
Tq)rcsentation  which  was  i)eThaps  the  real  aim  of  the  V\n^ 
and  which,  down  to  1S33,  formed  so  definite  a  feature  of  our 
parliamentary  system. 

Yet  dcsjiite  this  hannon^p  and  apparent  similarity,  the 
pn!(iiiun  of  the  bndcd  gentry  was  as  yet  too  assured  for  an 
equality  in  im]>ortaficc  to  i>c  really  jxissible  between  the 
representatives  of  bull)  clasiies  of  the  Commons.  The  Icnighls 
of  the  shire  were  the  undoubted  leaders.  ''I'hey  were,'  Siiys 
Dr.  Siubbs,  '  the  leaders  of  [Ktrlinmentsiy  debate ;  ihcy  were 
the  link  between  the  good  peers  and  the  good  towns;  they 
were  the  indestnictiblc  clement  of  the  House  of  Commons ; 
they  were  the  reprcscntaiivcs  of  those  local  divisions  of  the 
realm  which  were  coeval  with  the  historical  existence  of  the 
peu[rfc  of  lingiand,  and  the  interests  of  whidi  were  most 
directly  attacked  by  ibe  abuses  of  royal  prerugutive.'  In 
Aiort,  //  jvas  l>y  the  knighls  0/  tht  ihirt  that  '  Iht  vulory  of  tht 
(omiitution  wat  uiott.''-  Indeed,  until  the  time  of  the  'I'udors, 
with  one  eKceplion  (Thomas  Vonge  of  Bristol),  no  prominent 
member  of  the  Commons  was  representative  of  a  borough. 
The  reasons  for  thii  (om/<iiratire  intignifituHtf  0/  the  burgestet 
are  important.     In  the  first  [tlacc  the  attention  of  the  townsfolk 
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was  concentrated  on  the  iniemal  develojiment  of  thtir  trade 
And  organization.  It  was  during  the  fifteenth  century'  that  the 
monopoly  of  power  by  the  Rilds  was  causing  the  artisans  to 
migrate  into  the  villains  and  ihc;  journeymun  to  form  gitds  of  their 
own,  nliidi  gradually  resulted  in  what  is  known  as  the  *cli)m<-j.ii<; 
a)'stem '  of  manutiiciuie.  And  at  the  same  time  the  Krenoh  warx 
so  diminished  commeroe  and  increased  taxation  that  the  towiix 
were  seriously  alTected.  Hence  the  petitions^  mider  Henry  VI 
and  his  sucoeKSOCN  to  the  middle  nf  the  sixteenth  century', 
for  the  remission  of  those  portions  of  a  subsidy  which,  on  the 
assessment  of  1334,  should  have  been  levied  from  them, 
Moreover,  the  external  position  of  the  boroughs  «as  vcrj'  weak. 
Their  desire  lo  esca|>e  the  burden  of  ni;(ireseiilation  left  them 
ftt  the  mercy  or  manipulation  of  the  sherifT,  who  could  take 
bribes  to  omit  ihcm  or  could  appoint  his  own  ni>minecs,  Hut 
pcthapsihe  chief  influence  in  the  weakening  of  the  boroughs  is 
to  be  found  in  the  selfish  action  of  their  great  men,  The 
merclianl5  were  probably  in  the  main  country  gentry  and 
memtien  of  the  shire  courtx.  As  such  they  lost  touch  with 
their  fellow  townsmen  and,  for  the  sake  of  their  own  pnvate 
gain,  were  not  unwilling  to  enter  into  separate  dealings  with 
the  king. 

Indeed,  not  only  was  the  power  of  the  Commons  thus  at 
times  almost  annihilated,  but  there  seemed  a  HMifiood  of  the 
rise  0/  a  Mparate  Eitale  of  mtrtkanis.  For,  assemblies  of 
mer<-hants  from  lime  to  lime  were  brought  logeilier,  which 
should  grant  supplies  of  wool  to  tlie  kin^;  apart  from  J'arlia- 
mcnL  Edward  I's  preliminary  attempt  at  this  met  with 
failure;  but  during  the  early  years  of  Bdwaid  III  it  be- 
came a  freiiueiit  method  of  raising  supplies  which  took  the 
shape  of  cither  additional  customs  or  free  gifts.  Hy  such 
private  negotiations  the  king  would  often  renew  the  grants 
made  to  him  in  the  previou:^  I'ailiament;  and  it  only  remained 
for  the  next  Parliament  to  authorize  the  taxation  which  had 
been  ko  unconstitutionally  obtained,  But  by  the  end  of 
lidward  Ill's  reign  this  method  of  raising  money  gradually 
ceased.  Not  only  did  the  .Statute  of  Staples  in  im  regulate 
the  export  trade  in  wool,  but  by  direct  enactment  in  1363,  and 
a^in  in  1371,  Parliament  prohibited  such  dealings  with  the 
merchants.    These,  however,  would  have  been  evaded,  had 
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not    the    merchants    theniselres    discovered    that    Edward's 

doiiiaiido  on  them  u-eie  out  of  xll  proporiioi)  to  ih<;  [iriviteges 

which  they  obtained  in  return,  ami  had  they  not  therefore 

undcnlood  that  their  intl   int<rr<.-st    by   in   union  with   the 

Commons.'  '  .S.  C.  H. 

But  meanwhile,  the  intcmnt  decay  of  the  boroughs  prevented  6*  'W-  '77> 

them  from  taking  a  j>roruinenl  part  in  the  afiaiis  o(  the  nation.  Their  rise 

It  need  not,  liowevcr,  Se  suuiiosied  that  they  were  of  no  con- '''  ""f"'' 

■   -  ,..1  .  ,  «       I    ■    lance. 

slitulionat  tmportiuice.     Uc  have  seen  that  attvi  ijSi  theit 

nuinbci  was  as  fixed  as  that  of  the  represented  shires,  and 
that  the  first  change  under  Henry  VI  heralds  a  contiiiuoitB 
numerical  increase.    Nor  nas  it  confined  to  mere  rguaniity ;  for 
itie  adhetion  of  the  tuivns  wnx  an  Imiioriant  item  in  the  victory 
nf  the  YorkiHtii.     Rut  more  .si^ml'icanl  are  a  few  fads  fo  be 
gleaned  from  the  (Kirtianientary  hi:^tory  of  the  Tudor  timet. 
Thus,   from    1532   to    rj^fi   the  Speaker  of   the   House   of 
Commons   was  member  for  a   borough,  and   Henry  VHI's 
minister,  Thomas  Cromwell,  represented  Taunton  in  Parlia- 
ment.   The  reason  for  \\\\s  change  in  the  (karofttr  of  lh<  tmrgtittt 
lies  in  the  fact  ihat  rei>re5cntalion  was  ct-nsing  to  be  a  burden. 
OfMhii,   generally,  there  are  many  proofs.     Thus,  to  select 
one  whicli    concerns   our    imnvcdiate   tjucstton,  ait   Act   of 
Henry  V'.s  reign,  already  noticed,  had  attempted  to  check  the  i4ij. 
arbitrary  man>i)ulation  of  elections  by  tht-  sheriff,  by  enacting 
a  liutlifiialioH  f/  heal  raidenct  fur  the  elected  member*,    niii,  (j)  local 
however,  if  it  ever  had  any  elTetU,  speedily  i)ecanie  ohsotclc,  "''''"^^ ; 
and,  BO  far  as  regards  burgesses,  in  1571  it  was  repealed.     Uut  iS7i. 
for  »ome  unexplained  reason  the  Act  of  1571  never  found  its 
way  on  tri  the  Statute  book.     The  old  .Act  of  1413  remained, 
th'JUgh  ii  was  never  «nff>iced,  and  was  not  finally  removed 
from  the  Slatitle  book  until  1774.     'Hie  debate  over  the  bill  1774. 
()f  '57t  Si*'<^  u^  the  first  reported  speeches  'whidi  discuss  in 
detail  the  constitution  and  forms  of  Pailiameni ; '  and  it  is 
noteworthy  that  one  of  the  chief  objections  to  the  repeal  of 
Henry  V's  measure  was  founded   on   the  fear  that  'Lords 
leitert   may   heiicefurlh    bear    all    the    ^way,' — that   is,  the 
(Jofnraons  praciirally  chose  to  be  tlie  nominees  of  the  Crown 
rather  llun  of  the  txirds. 
The  opportunities  of  the  Lords  hod  not  yet  come,  but  iii<Ni>min- 

this  sMoe  Parliament  ihc  niclhods  were  forcfiltadowcd  by  which  ^"  , 

'  Sou.] 
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they  were  to  establish  their  future  inRuence.  Fur  we  find  the 
first  in>ian<:i:  of  the  purchusc  of  a  scat  in  the  penalties  imiiosed 
on  the  Corporation  of  \^'c8lbury  for  selling  its  rcprt-scntalion 
to  a  cvrlain  Long,  who  himself,  curiotisly  enough,  seems  to 
'  rroihein,  have  kept  his  seat.'  The  multiplication  of  *ntkn  horvtigfa,' 
'3*'  as  ihcy  came  to  be  called,  by  toyal  charter,  has  already  been 

mentioned.  To  those  which  were  never  intended  to  be  Other 
than  nominatit)n  seats  were  added  towns  whose  constituencies 
had  been  subsequently  narrowed,  and  towns  which  had  come 
to  a  stationary  condition  or  had  actually  decayed.  Tht!  Uans- 
ference  of  power  from  the  king  to  Parliament  and  the  accumu- 
lation of  great  properties  which  marked  the  early  years  of  the 
eighteenth  leniury,  pluced  many  of  these  nomination  seals  in 
the  hands  of  noblemen  or  wealthy  coninioncrs.  Thus  in  1 793 
the  Duke  of  Norfolk  had  eleven  acsti  in  his  gift,  the  Earl  of 
Lonsdale  was  answerable  for  nine  members  of  the  Hou&e  of 
Commons,  and  other  noblemen  for  a  lesser  number.  'Seats,' 
it  has  been  remarked,  'were  held  in  both  Houses  alike  by 
"*  Enkine  hereditary  right.'-  In  boroughs  of  a  slightly  larger  siie  scats 
MftyiLjSJ'  could  be  obtained  either  by  out-and-out  purchase.,  by  the  jiay- 
nicnt  of  an  annual  rent,  or  by  a  system  of  individual  briber)'. 
The  example  of  Long  found  ready  imitators  as  the  growing 
commerce  brought  to  the  front  a  new  class  of  ambitious  men 
who  had  to  make  local  connections  for  themsehcs.  Such 
especially  were  the  '  Indian  Nabobs'  adventurers  who  had 
returned  from  East  and  \Vest  Indies  with  ample  fortunes,  free 
from  party  connections,  und  bent  on  serving  merely  personal 
ends.  Their  inHuence  reached  a  culminating  point  in  the 
early  years  of  the  reign  of  George  IH,  by  whom  tliey  were 
enlisted  m  the  ranks  of  the  'King's  Friends,'  a  party  formed 
to  undermine  the  political  predominance  of  the  VVbig  nobility. 
An  especially  flagrant  case  of  corruption  would  be  punished 
by  temporary  disfranchisement  by  the  House  of  Commons 
itself.  But  this  was  too  slight  a  deterrent,  and  the  sale  of 
boroughs  was  genera!  and  notorious.  Indeed,  at  the  t-lection 
of  1768,  it  was  complained  that,  owing  to  the  competiiinn  of 
the  Nabobs,  the  general  price  of  boroughs  had  ri^en.  Not  ih.-it 
le^slative  attempts  were  wanting,  from  the  time  of  \\'illiam  III 
onwards,  to  check  both  briber)'  and  the  sale  of  scats ;  but  loo 
many  interests  were  involved  to  render  such  attempts  success- 
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al ;  and  ewn  a  highmindwl  man  like  Sir  Sjunufl  Romilly  ex- 
cused white  he  c<>n(l(.-mn<:il  tlii^  sy^iein,  ha  ihc  only  nirdn>  tiy 
whid)  an  indc|K-nclcnt  mvmlx-r  roiild  iil>Uiin  a  scat.  Thv  result 
was  that,  at  Ihe  beginning  of  the  nineteenth  <rontur)',  of  the  65S 
nitfmbcfs  of  live  House  of  Commons  no  less  ihan  487  owed 
their  seats  to  nnminuiiott.  of  wtvom  a  1 8  in  Ei^land  and  Wale* 
alone  were  n-turm-d  by  cifihty-seven  ptxn,  and  137  by  other 
individuals  of  lesser  rank.  This  system  left  only  a  third  of  the 
whole  House  of  Commons  to  be  ctvo&cn  by  even  the  Itmitcil 
cotutituendes  which  at  that  time  |K)ssnscd  l)»e  franchise.  So 
far,  then,  as  the  two  liodies  of  kn^hts  of  tlie  shire  and 
liur(;i.-sses  could  now  be  said  (o  represent  any  particular 
initn-sts;  while  the  fonncr  «-crc  the  nominees  of  the  (nc- 
holders,— a  decently  large  and  inde)wndent,  but  rapidly  de- 
dvasing  body;  on  the  whole  tlic  members  for  boroughs 
represented  no  one  so  much  a^  the  great  \Vhig  anstocracy 
and  their  oommerciul  allies. 

'llie  atlrm{)4s  to  correct  this  by  (he  introduction  of  a  qunli- 
ikalion  for  members  seem  to  have  failed  of  effect.     The  early 
qtialiftcaiion  of  residence  was  fortunately  not  enforced,  though, 
despite  the  events  of  1571,  the  law  remained  unrepealed.     In 
1710,  after  two  UHSUCCcssful  attempts,  u  f-roftrtt  ^HiilifiMthm  (4)  pro- 
was  introduced  with  ebborale  sa(e|{uar(l.i  for  iu  enforcement.  I^^J' ' 
It  consisted  of  an  estate  in  land  which,  for  the  knight  uf  tin- 1710. 
shire,  should  be  worth  ;^tioo,  and  for  a  burgess  ;^300  a  year. 
It  was  however  'systematically  evaded,'  and  was  perhaps  only 
maintained  so  long  as  it  was  because  Ihe  extreme  reformers 
regarded  its  repeal  as  so  essential  that  iiiodcnite  men  began  10 
fancy  there  was  some  peculiar  efficacy  in   its   maintenance. 
Indeed,  it  survived  the  First  Reform  .Act,  and  in  1838  was  1838. 
only  cnbrged  so  as  to  include  a  similar  value  in  personal 
property  or  in  real  and  personal  property  combined ;  nor  did 
it  disappear  until  1858.  1858. 

Meanwhile,  to  the  old  qualifications,  whether  of  'belted 
knights'  for  the  shires,  or  of  rtaidencc  or  properly  for  knights 
and  burgesses  alike,  bad  been  added  a  number  of  oathi  and  (5I  <*ihs 
JetlaraUonf.  These  may  be  legardcd  as  the  result  of  tlie "["'  ^"' 
Reformation  or  of  the  Roman  Catholic  tendencies  of  the 
Stuarts;  and,  since  the  removal  of  all  danger  from  J.icobiie 
invasions,  they  have  been  gradually  removed  or  substitutes 


182 


KNCI.1SII  CONSTITUTIONAI.  HISTORY 


have  been  fmind  for  them.  Al  first  such  oaths  applied  lo 
the  House  of  Cimimons  iilonc.  Thus  in  i  J63  ihe  oath  of  {a) 
sufrtmafy  was  retjuiiwl  to  be  taken  in  tlie  ptesenee  of  tlit  Lord 
High  Steward  before  cither  knights  or  biir^ci^cs  could  ontcr 

i6i<^  the  l*arluiincnt-house.     To  this,  in  1610,  wax  added  the  oath 

of  {b)  alltgiawt,  administered  in  the  tame  manner.  Hitherto 
nothiuii  had  hindeti^d  Roman  Cathohc  peers  from  maiuiainins 

167S.  ihcir  seals  in  Ihe  House  of  Lords ;  but  from  1678  this  became 

no  longer  possible ;  for  these  oalhs  were  to  be  required  of  both 
Houses  and  should  be  taken  at  the  tables  of  their  respective 
Houses.  And  if  there  had  been  any  doubi  in  the  tnattcr,  to 
these  was  added  a  dtelarathn  ugainst  transuhslanfiation,  which 
was  only  removed  by  the  Cathohc  Relief  Act  of  1819.  The 
i-ircunistances  of  the  Kevoluiion  of  i633  further  led  10  the 

1701.  imposition  of  an  oath  of(c)  o<VMnt//(>f,  repudiating  the  claims  of 

the  descendants  of  James  U  to  the  throne,  which  was  required 
in  1701  and  was  eiiforrcd  by  penalties  in  1714.  Tlie  ohjttl 
of  these  three  oaths  accompanied  by  the  declaration  was 
primarily it»liii(al  9X\A  not  religious:  'it  doca  not  appear  that 
nonconformists  were  cicr  disqualiHed  as  such,  except  in  so  far 
as  their  religious  conviction  prevented  them  from  taking  any 
form  of  oath."  Until  iSat)  Roman  Catholics  were  excluded 
by  the  Act  of  Supremacy,  which  was  then  iilleied  for  them, 
and  by  tlie  declaration  again.-it  transubsianlisiion,  which  wti* 
entirely  abolished  ;  Jews  were  excluded  by  the  oath  of  nbjura. 
tion,  which  ended  wiih  the  words  'on  the  true  faith  of  a 
Christian.'  By  an  Act  of  i$s8  this  could  be  dispensed  with. 
Quakers,  Moravians  and  other  sects  were  excluded  by  their 
cun.icientious  objection  to  an  oath:  an  Act  of  1833  alUiwed 

1858.  them  to  substitute  an  alhimation.     Meanwhile,  in  1858,  the 

three  oaths  of  allegiance,  supremacy  and  abjuration  had  been 

1666.  welded  into  one:  in  1S66  the  woids  'on  the  true  faith  of' 

a  Christian'  were  omitted  in  all  cases,  and  the  penalties 
annexed  by  the  Act  of  Chailcs  H  were  partially  removed. 
Ilie  final  phase  in  the  matter  was  due  to  the  conduct  of 
Mr  llmdijiugh  in  tSSo,  who,  having  refused  lo  take  the  oath 
and  having  been  adjudged  by  a  Court  of  Law  to  be  liable 
thereby  to  the  statutory  penalties,  then  endeavoured  lo  lake  the 
oath  until  forcibly  prevented  by  the  House,  whicli  coni^ideied 
its  forms  insulted  or  at  any  rate  nullified   by   his  conduct. 


'  Anson, 
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But  the  rcsutt  was  ilic  Oaths  Aet  of  iSSS,  nhicli  under  all  cir- 
cumstances alluu  ed  an  uftirmatiim  to  W  substituted  for  nn  oath. 
S  17.  I-'toiii  ttiv  necnauty  <iuati>iMt)ona  for  a  scat  in  Par- 
liamenl  wc  lum  to  deal  with  Hs^ualifMiions  in  themithxs. 
'Ilicsc  depend  cither  on  Common  or  on  Statute  bw.  and  may 
be  divided  into  five  ciaasea.  In  the  Tint  claxs  may  he  placed 
those  persons  who,  whetl>ef  ihcoivtically  or  practically,  are 
menlallji  diKqualified  for  responsible  business.  Under  this 
head  come  those  who  arc  technically  called  Infanti,  as  well  as 
actual  imbeciles  and  lunatitt.  Despite  the  Con>mon  Uw,  which 
was  confirmed  by  statute  in  the  reign  of  William  III,  before 
the  First  Relorm  Act  it  wa.t  no  uncommon  thing  for  minors  to 
be elcitcd  and  to «t  "p-ithowt  (irotest  in  the  I lotisc  of  Commons. 
The  most  notorious  instances  were  those  of  Charles  James 
Kox  and  I.oid  John  Russell.  As  to  those  who  are  really 
menially  unfit,  it  is  10  l>c  remembered  that  a  membtr  oitit 
tJteteJ  <atiH^  ntign  his  saU,  and  thai  liis  attendance  can  be 
enforced  by  a  call  of  the  House  ;  but  though  suggested  as  late 
as  1883,  such  a  method  ha-i  not  been  resorted  10  since  1836. 
The  only  mdhod,  other  than  diwolution  of  Parliament  or 
expuUtOf)  from  the  House,  by  which  a  m-mlier  can  rid  himself 
of  his  parliamentary  duties,  is  by  appointment  to  the  steward- 
ship of  the  Chiltcrn  Hundreds  or  of  certain  old  royal  manors; 
which  are  merely  nominal  potis,  resigned  as  soon  as  their  object 
ii  cfre<tcd  and  now  granic<t  as  a  matter  of  course,  although  in 
the  eighteenth  century  ii  was  not  unixmimon  for  political 
reasons  to  refuse  to  grant  them.  The  attitude  of  the  House 
in  this  matter  was  the  relic  of  a  lime  when  members  were  glad 
by  any  excu.ie  to  escape  attendance,  and  when  such  absence 
might  be  a  ^teriouN  imitciliinent  to  business.  Moreover,  before 
the  eighlL-enlh  century  office  was  not  a  dixqunlification,  and 
members  could  only  get  exemption  by  permission  of  the 
House  itself.  1'hus  the  House  was  inclined  to  look  suspiciously 
at  ail  pleas  of  ill  health,  and  would  not  declare  a  \-acancy 
unless  the  malady  could  be  shown  to  its  satisfaction  to  be 
incurable.  Since  1886  the  matter  has  become  subject  to 
legislation ;  and  continued  absence  of  a  member,  without  any 
call  of  the  House  or  other  method  of  compulsion,  would  meet 
with  its  due  reward  in  his  rejection  on  the  next  occasion  when 
be  sought  the  votes  of  hi»  constituents. 
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A  second  set  of  disqualifications  is  10  lie  found  in  coniiortion 
with  certain  e/astfS  of  persons.  'I'fius  Alirnt,  Ihougli  uriginAlly 
allowed  to  acquire  by  naiuralixaiion'thc  right  of  sitting  in 
Parliament,  were  in  1 700  disqualified,  and  rcniainod  so,  with 
certain  memorable  exceptions,  until  an  Act  of  1870  placed 
a  naiuraliited  (wnmn  on  the  same  footing  for  uU  puq>oiics  as 
a  firiiish  subject.  Undo  the  same  head  come  I'ttn.  As 
regards  English  peers  no  question  could  aiisc;  and  by  an 
order  of  the  House  of  Commons  made  on  January  31,  1549, 
the  sons  of  English  peers  were  made  eligible,— an  itniiortant 
witness  lo  the  rising  influence  of  the  Commons  under  the 
Tudor  king«.  Scotch  [leeis  who  are  not  among  the  sixteen 
representatives  of  that  body,  arc  ineligible;  and  their  eldest 
sons,  who  had  ne\'et  sal  in  the  Scotch  Parliament,  were  also 
ineligible  until  the  disability  was  remored  in  1831.  Irish 
peers,  on  the  other  hand,  who  are  not  among  the  twenty-eight 
reprctentative.'i,  are  by  the  .-\ct  of  Union  allowi-d  to  sit  for  any 
constitueney  of  Great  Britain.  It  has  been  contended  lately 
that  succession  to  a  peerage  only  renders  vacant  a  seat  in  the 
House  of  Commons  if  the  new  peer  applies  for  his»Tii.  It  has 
been  pointed  out  in  answer,  that  'the  Peerage  is  a  i/a/bj  in- 
volving, among  other  things,  liability  to  a  summons  if  it  be  the 
Queen's  pkasurc  10  issue  the  writ.  It  1-1  the  status,  not  the 
summons,  which  causes  the  disi^ualif) cation." 

IJcsides  social  riasscs  there  are  certain  i^iai  classes  to  whom 
this  inability  to  enter  Parliament  has  been  or  still  is  extended. 
First  among  these  come  the  Lawyers.  It  has  been  noticed 
(3)  OIHciaL  already  how  nearly  the  merchants  in  the  early  days  of  Parlia- 
ment formed  a  separate  Estate.  The  lawyers  at  one  lime 
seemed  lilccly  to  assume  a  similar  position.  Edward  I  patro- 
niwd  the  lawyers  as  much  as  he  courted  the  mcrchanls,  and 
the  possible  evil  effects  of  his  patronage  were  only  averted  by 
the  fact  tliat  the  Common  law  prevented  the  growth  of  a  legal 
caste  such  at  the  study  of  the  Roman  law  encoura);ed  abroad. 
But  further,  in  the  general  difficulty  of  procuring  jicrsons  will- 
ing to  be  representatives,  the  House  of  Commons  was  flooded 
by  common  Uw^'crs.  the  only  class  who  found  a  visit  to 
London  advantageous  for  their  professional  interests.  Hence 
came,  on  the  one  side,  the  extreme  jealousy  shown  by  the 
House  of  Commons  towards  the  action  of  the  Privy  Council 
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and  of  Chancery  alike ;  hence,  also,  oti  iht;  other  side,  c&me 
Ihosc  coniplainu  of  the  use  to  widch  the  lawyers  put  their 
lurliament^ry  memlKnihip  for  iht  futtherance  of  ihcir  own 
interests,  vhirh  led  in  1373  to  a  statute,  or  rather  perhaps  1373. 
a  IKirliamcntnr}-  ordinance,  disqualifying  lawyers  practising  iit 
the  king's  Courts  from  sitting  as  knights  of  the  shire.  This 
does  not,  however,  seem  to  hart;  had  the  slightest  clTect. 
Indeed,  when  in  1404  Henry  IV  excluded  lawyers  by  writ  1404- 
from  what  was  conswiuenily  known  as  the  'Unlearned  Par- 
liament,' his  action  met  with  much  adverse  cnticism,  for  it 
was  regarded  as  an  interference  with  the  right  of  free  election 
by  the  shires. 

Hut  the  same  fwling  did  not  a[>])ly  lo  the  exclusion  of  that 
smalt  band  among  the  lawyers,  who  had  risen  to  be  loyal/udgts. 
As  wc  have  seen,  ihcy  were  regarded  in  a  sense  a.s  attendants 
rather  than  members  of  the  House  of  Lords,  and  ss  such  they 
would  be  excluded  from  the  House  of  Commons  by  llie 
Common  law.  This  was  further  confirmed  by  a  resolution 
of  the  House  in  1603  on  the  ground  that  they  were  'attendants  '*>S- 
as  Jud^e^  in  tht  Upper  House.'  To  the  Knglish  Judges  were 
addetl  the  Scotch  under  George  H,  and  the  Irish  under 
Ceorgc  [V.  The  holdcrt  of  the  newly  created  judicial  posts 
were  disqualified  as  those  posts  were  created.  The  sole  ciccp- 
tion  wa*  the  Master  of  the  Rolls,  until  he  too  was  finally  ex- 
cluded b)'  the  Supreme  Court  of  Judicature  Act  of  1873,  which  '873- 
disqualiried  for  a  scat  in  the  Commons  al)  Judges  of  the  I  [it;h 
Court  of  Justice  or  of  the  Su])rcme  Court  of  Appeal. 

The  same  ordinance  of  1373,  which  forbade  the  election  of 
lawyers  as  knights  of  the  shire,  also  excluded  Sfuriffs  during 
their  term  of  office  from  candidature  either  fur  the  shire  or 
for  any  br)rough  within  it  to  which  their  own  precept  extended. 
Practically,  however,  the  restriction  was  only  interpreted  to 
apply  to  the  shire  in  whicti  the  sheriff  was  the  returning  officer, 
and  a  later  resolution  of  the  House  ha.<t  extended  the  ex- 
clusion to  all  returning  officers  in  this  sense.  The  wholesale 
local  exclusion  of  the  sheriff  has  been  limited  by  an  Act  of  16  &  17 
1853,  by  which  writs  for  the  ciiirt  and  t>()roughs  were  no  ^"''  '■  **■ 
longer  to  be  addressed  to  the  sheriff  of  the  shire  in  which 
tho«e  places  were  sit\iated. 

It  seems  doubtful  whether  Jfofy  Orders  originally  rendered 
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their  recipient  JneliKible  for  niembcnliip  of  the  Commons. 
In  1785  a  pcnton  in  dencon's  orders  liud  been  admitied  by 
a  c*omintttft  of  thi.-  House,  and  ibf  precedents  cuUerled  by 
a  i-ummittcc  in  iSoi  ha^c  been  pronounced  inconclusive,  ^^'c 
have  seen,  in  tbc  reign  of  Kicbard  II,  the  presence  of  I'crcy 
and  Haxey  who  seem  to  have  acted  as  clerical  proctors,  but  10 
have  been  ordinary  memljcrs  of  the  House,  aUhough  the  laiier 
was  ceruinljr  in  ordetH  of  some  kinrl.  Such  was  also  the 
position  of  Alejcander  Nowell  in  1554.  The  question,  however, 
wai  finally  decided  in  1801  in  connection  with  the  election  of 
Ihc  Rev.  J,  Home  Tooke  a%  member  for  Old  S-irum.  While 
in  tbc  doubtbil  xtate  of  the  precedents  he  was  allowed  to 
maintain  bis  scat,  ii  was  declared  by  Statute  "that  no  person 
having  been  ordained  to  the  office  of  priest  or  deacon,  or 
being  a  minister  of  the  Church  uf  Scotland,  h  capable  of 
being  elected.'  To  these  were  added  the  Roman  Catholic 
clergy  by  the  Catholic  Emancipation  Act.  But  finally,  by 
an  .'Vet  of  iS'o,  it  became  poiisible  for  any  clergyman  of  the 
Church  of  Kngbnd  legiially  to  divest  him.telf  of  his  orders  and 
so  to  render  himself  eligible  for  election  to  Parliamenl. 

A  fourth  and  important  class  of  di.stiualificationx  comes  from 
^HtilioH  with  p^rvwwi'w/,  official  or  otherwise.  These  may 
be  taken  to  date  from  a  |)eiiod  just  sub-sequent  to  the  Revolu- 
tion of  1688,  'when  the  strength  and  irresponsibility  of  the 
House  of  Commons  made  the  Crown  as  anxious  to  obtain 
some  influence  over  its  members  as  the  House  wai  to  ex- 
clude persons  who  held  office  at  pleasure  of  the  Crown." 
A  beginning  was  made  with  C»mmiuioncr»  of  Stamps  (1694) 
and  of  Kxcisc  (1699),  but  these  were  tmly  preliminary  to  the 
sweeping  clause  of  the  Act  of  Sttllemenl  (1700)  by  which, 
after  the  accession  of  the  House  of  Hanover,  this  ineligibility 
waj  extended  to  any  person  who  Md  an  ^ite  pr  a  plau  of 
profit  undti"  Iht  king.^  But  this  never  aime  into  operalion; 
for  in  1705-6  it  was,  with  certain  important  exceptions,  re- 
pealed. These  txttptiom  form  the  l«isis  of  the  law  on  the 
subject  to  the  present  day.  They  include  (0)  the  holders  of 
any  new  office  created  al^er  October  15,  1705,  (/')  the  holders 
of  certain  sjieciried  offices,  (i*)  peowoners  of  the  Crown  during 
plcasurCi  to  whom  were  added  under  George  I  pensioners  for 
terma  of  years.    Officers  of  the  army  and  navy  who  might 
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,  receive  commissions  while  acting  as  members  or  the  Commons, 
ere  specially  exempted  from  dis>iuatificalton :  but  another 
pTDvickK  that  e.veti  tlio  n^-ctrptnncc  of  tmt:  of  the  aid 
vacates  the  seal  of  the  member  who  a«x:q)i«  it,  bul 
rIIows  him  to  seek  rc-dcciion.     This  origlnall)*  itscful  check 

[upon  appointments  by  the  Crown  is  still  retained,  altl)Ough 
it  has  sunk  mcrtly  into  'a  needless  and  vexatious  delay  in 

[the  conduct  of  public  bU!>inesH  when  a  new  ministry  lakes 

I'Officc,  or  a.  new  member  is  introduced  into  a  minitttry."     The  |  Anion, 
principle  of  diMtualirication  was  ttiradily  fontinucd  in  the  cases  '•  *3- 
of  )>oth  old  and  new  offices  and  with  a  distinction  between 
partial  and  loial  disqiialificatioi).    The  chief  Statutes  affecting 
o/rf  q^i^s  wcrtT  the  Place  Bill  of  1 741,  which  affected  junior  '3  Cm-  H. 
officials  of  the  government  ofliccs,  and  Ixinl  Kockinghani's  Act  ^  "' 
of  1781  for  the  (cgiibtion  of  the  civil  lilt  expenditure,  which  "^l'^  '"■ 

'abolished  sevcm!  offices  connected  with  the  toynl  household*^ 
and  generally  held  by  members  of  rariiamcnt.  The  existence 
of  over  a  hundred  Statutes  on  the  matter  renders  it  hopeless  to 
attempt  an  exhaustive  summary-  of  the  iftufy  creatt4  dit^tiaKfy- 
ing  offUes.  They  have,  however,  I>een  skilfully  summaiized  into 
those  foHite{/td  un'th  tht  administration  of  Justke,  such  as 
Judges,  Recorders  {only  for  their  own  boroughs),  Kegisinirs, 
Stipejtdiary  Majpstratcs ;  those  rtfrtsinliiig  tht  CrvTi'i,  as 
Colonial  Governors,  Court  Officials  such  as  were  abolished 
in  r78i,  or  subordinate  members  of  tlic  civil  service;  those 
e^Hitrrnd  with  the  (olle^tion  of  rrvenut  or  audit  of  piiblit  nc- 
(OHHls :  and  those  eonnuttd  with  Ihr  adminiitrntian  of  fnt>^rty 
for  puhlie  o/ifetts,  such  as  Charily  and  Land  Coratnissioners 
and  Commissioners  of  Woods  and  ForcMs,*  Before  passing  '  Anwm, 
away  from  this  subject  two  imjMinant  exceptions  should  bc'*'^'^^' 
noticed.  To  the  old  offices  existing  before  October  1705, 
whose  acceptance  henceforth  subjected  their  holder  to  re- 
election  l>y  his  conslitucnis,  have  been  added  a  few  others 
on  a  like  tenure,  such  as  the  Ficsident  of  the  Local  Govern- 
ment Board  crc-ated  in  1871.  A  more  curious  case  is  that 
of  the  Under  Secretaryships  of  State, — parliamentary  and, 
therefore,  political  offices  changing  with  the  ministry,— which 
are  not  regarded  as  disc juali Tying  their  holders  from  aeats  in 
Parliament.  Iiceause  the)-  are  HQI  technically  considered  to 
be  held  of  the  Crown. 
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Among  those  connccied  will)  govemmcnl  a  jjowcrfiil  da 

An«oii.      was  composed  of  (■real  (nntradon.'    Tlieir  infiutncc,  employed 

Knkinc       ^^^  ''^^■''  ""'"  birncfit  iind  ai  the  public  evpeiise,  caused  iheir 

May,  cntirr  dlK(|iialiric;il)oii  in  1 781  with  a  hcav>'  [)eniilty  niuchcd  to 

i.  385-389.   jiny  violation  of  the  Statute.     Bui  the  disability  was  not  hc-ld 

to  apply  to  subscribers  10  govemment  luanti;  and  indeed  the 

irioat  cflectual  blow  dealt  to  the  wasteful  methods  of  raising 

money  employed  in  the  dghieenth  century,  came  from  the 

introduction  of  a  system  of  close  subscriplions  which  was  the 

germ   of  th«  modern  form  of  contracts   by  scaled   lenders. 

This  was  largely  employed  by  the  younger  Pitt,  and  consists 

of  sealed  offem  of  loans  to  the  govemnieni  deposited  with  the 

Gofernor  of  the  It.nnk  of  Knpland  by  &  specified  day,  nnd 

from  among  which  the  Chancellor  of  the  Exchequer  selects 

the  most  favourable. 

The  fifth  cla.is  of  dixqunlific^-itions  for  parlianienury  honours 
may  be  described  under  the  head  of  conviclions  for  kgid 
offenetj'^  Such,  for  example,  arc  bankruptf  who  arc  members 
of  ciihcr  House.  By  Iwo  Acts  of  x&\t  and  iS6q,  conArmed 
by  the  Bankruptcy  Act  of  iSS,^,  a  member  of  the  Commons 
in  this  condition  docH  not  forfeit  his  scat  for  one  yejir,  but 
meanwhile,  unless  the  disqualification  is  removed  in  certain 
specified  ways,  he  may  not  sit  or  vole.  In  1871  a  similar  dis- 
qualification was  extended  to  members  of  the  House  of  Lords, 
to  whom,  during  the  continuance  of  ihcit  hankruptiy,  no  writs 
of  summons  arc  issued,  although  they  are  not  de[)rivrd  of 
the  privileges  of  peerage.  The  disqualificalion  of  bankruptcy 
can  only  l>e  removed  if,  among  other  things,  it  can  be  shown 
not  to  have  been  due  to  misconduci.  There  arc,  however, 
other  disqualifying  legal  offence:!,  which  involve  an  action  of 
a  criminal  character.  Such  arc  cerrupi  pracfUts  at  parlia- 
mentary elections,  which  were  met  from  lime  to  time  by  the 
disfranchisement  of  tlie  borough  concerned.  Tlic  First  Reform 
Act  of  1S32  momi.-nl.i[ily  increased  such  practices  by  sup- 
pressing the  Very  boroughs  which  were  free  fruni  bribery 
because  they  contained  no  voters  lo  bribe.  But  individual 
examples  bad  liltlc  deterring  effect ;  and  from  1S41  onwards, 
numerous  tt^islaiive  attempts  were  made  to  check  the  system. 
'ITieir  fK-qucncy  (184a,  1852,  1854,  1858,  1868,  1S83)  bears 
witness  rather  perhaps  to  the  magnitude  of  the  stake  involved 
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thiin  to  the  inefTicacy  of  Icgislatton  in  thu  mxtter.  As  far 
as  the  candidate  is  concerned,  a  conviction  for  such  practices 
disqualifies  him  for  ever  from  sittinK  for  the  place  where  the 
olTiriKf  was  committed,  and  for  seven  years  from  cindidatutc 
elsewhere  The  illegal  and  unauihotixjed  act  uf  an  agent 
involves  merely  the  first  penalty  in  a  minor  degree.  More 
imjiorciinl  |>erhups,  though  happily  not  so  general,  is  the  dis- 
qualification attached  to  any  oik  attain/fd  or  aHjndgtd  guilty  c/ 
treason  or  felony  who  has  not  undergone  his  term  of  punish- 
ment or  remved  a  pardon.  In  the  reij;;n  of  Janie:t  I,  in  the 
case  "f  Goodtfin  {an  outlaw  who,  in  defiance  of  the  king's 
sjiecial  vrril  forbidding  the  election  of  bankrupts  and  outlaws 
as  knights  of  the  xhire,  had  heen  returned  for  Buckinghamshire 
in  1604),  tile  Commons  pleaded  that  even  if  he  were  an 
outlaw,  a  f3<:l  which  they  disputed,  there  were  prece<lents  for 
persons  of  that  tlnss  as  niumhcm  of  the  House-'  The  modem  '  Prothero, 
form  of  the  question  turns  on  the  eligibility  of  a  convicted  3*S'33i' 
feton.  Sueii  were  the  caies  of  Smith  OBritn  in  r849,  of 
ffDofMVan  Kossa  in  1870,  io\  John  MiKhet  in  1873,  and  of 

fiehtMl  Dmiiltm  1881.     In  the  cai>e  uf  Mitehcl,  the  House 
Commons  declared  him  di>qualit'icd  and  the  seat  therefore 

Bcant ;  and  nvi  ihc  reelection  of  Mitchcl,  the  law  courts  not 
Fonly  cunlinned  the  previous  judgement  of  the  Commons,  but 
awarded   the  seat  to  his  opponent  on  the  ground  that  the 
^  votes  given  to  Miichel  were,  under  the  circumstances,  simply 

brown  away.  Until  [S70  there  seems,  however,  to  have 
been  some  douht,  not  sn  mudi  na  to  the  eligibility  of  felons 
wIki  had  served  their  ^enteIlC<::i,  as  to  the  trealTitent  of  such 
persons  by  the  House  of  Commons,  II  was  always  possible 
ihat  the  House  would  use  its  power  to  bring  such  persons 
within  the  list  of  those  who  should  be  expelled  for  unfitness. 
Such  is  its  method  of  nction  in  eases  of  conviction  for  a  mis. 
demeanour  which  forms  no  legal  disqualification  and  does  not 
therefore  vacate  a  scat.  But  an  Act  of  that  year  put  it  beyond  ij  S:  34 
possibility  of  doubt  that  convicted  felons  who  had  served  their  ^''"-  '•  ^i- 
term  or  received  a  pardon,  were  legally  eligible  for  seats  in  the 
House  of  Commons. 

§  28.  l-'rom  the  members  wc  turn  to  their  Constititekts.  The  dec- 
And  here,  again,  for  the  %akc  of  clearness  it  will  be  well  at  'l™ci-" 
first  to  keep  the  shires  and  boroughs  separate.     In  both  cases '  ^ '' '""' 
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equally  a  great  dividing  line  is  made  hy  lh«  chftnges  or  the 
P'irst  Reform  Aci  of  1851  -  but  the  subject  may  fcarleMly  be 
canicd  across  the  dividing  line  in  iw  two  separate  halves  ;  for, 
Ihc  gain  will  probably  be  greater  than  any  pones  ponding  loss 
from  a  failure  to  view  our  subject  b.%  a  vrholc.  The  history  of 
the  efff/orate  of  Iht  tkitt  falls  into  three  [leriod*.  Tlie  first  of 
(iJIicCutc  these  runs  up  to  14.10  and  ik  full  of  dbpuiable  points:  the 
'4J°-  second  briiign  uh  to  iSjz  and  shows  ux  an  electoral  body  both 

simple  and  certain  ;  the  third  period  hss  for  the  present  closed 
with  the  Kq)rc:«eniation  of  ihc  I'eopic  Act  of  1884,  and  thus 
traces  the  growth  of  the  franchise  which  wc  now  enjoy.  The 
hiElory  of  the  first  period  is  summed  up  in  the  answer  to  the 
question,  Whom  did  the  Kru);hri  nfthe  Shirt  originaffy  rtpmtHt  I 
It  h&S  been  maintained  by  several  constitutional  writers  of 
authority,  that  they  were  the  riTpresentatives  nf  (1)  the  minor 
ten»nlK-in -chief  of  the  Crown  for  whom  Magna  Carta  (g  14) 
required  only  a  general  summons ;  who  in  consequence  largely 
dropped  out  of  attendance  at  the  Commune  Concilium ;  and 
who  were  cliUK  brouglit  back  by  a  tromplcte  representation  to 
the  Nfttionat  Council,  Since  there  is  no  question  that  from 
the  first  the  election  of  knights  of  the  shiic  was  made  in 
the  full  county  court,  these  writers  arc  driven  to  maintain  thai 
tenants- in -chief  of  the  ("rown  were  the  only  suitors  of  the  court. 
Ax  again.it  this  view  it  has  been  pointed  out  by  Dr.  Stubbs 
that,  if  this  theory  it  correct,  'the  assembly  by  which  the 
election  was  made  would  not  be  the  full  county  court ;  the 
electors  would  be  the  icnants-in  chief,  not  the  whole  body  of 
suitors;  and  the  new  system,  instead  of  bein^  an  vxpedient 
by  which  the  co-o]>eratioii  of  all  elements  of  the  people  might 
be  secured  for  common  objects,  would  simply  plate  the  power 
of  legislation  and  taxation  in  Ihc  hands  nf  a  body  a>nstituted 
'  S.  C.  //.  on  the  principle  of  tenure."  Dr.  Stubbs  himself  upholds  the 
|ai6.  Uieoty  that  the  knights  were  the  representatives  of  {i)._tfit 

\  Amtmuuity  of  ikf  ihjrf  ai  ar^am'ud  in  the  skirt  lOttVI.  But 
what  was  this  organii^ed  community?  It  is  comparatively  easy 
to  show  that  it  did  not  consist  merely  of  tenanls-in -chief  of  the 
Crown.  In  the  first  place,  it  is  to  be  reniembeied  tliat  such 
a  Com|>osition  would  run  directly  counter  to  the  avowedly 
antt-fcudal  i>olicy_of  tlic  PUntagenet  kings,  and  that  knights 
were  elected  in  llic  .-kliire  courts  for  nunicrotis  luc^l  purposes 
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long  before  (hey  were  called  to  a  national  anembly.  More- 
over, all  the  documentary-  evidence  goes  to  confirm  tliis  view. 
On  the  one  side  there  arc  notices  of  (he  presence  of  sub- 
tenants  in  the  shiro  courts;  on  the  other  side  the  writs  for  the 
election  of  knights  of  the  sliiic  spuait  as  plainly  as  words  c.in 
speak  lo  thf  part  id  lut  ton  of  the  whole  shire  court ;  for  in 
them  the  flherifT  i.t  directed  to  reiuni  two  knights  to  Parliament 
who  hiivt  been  chosen  'in  pleno  comitstu,  de  a:uensu  ejusdem 
cotnitatus,  assensu  et  arbitrio  hominum  ejusdem  comitatus.' 
Nor  docs  the  evidence  scent  much  better  for  the  view  that  the 
shire  court  contained  an  exhatij^tive  representation  of  all  the 
penple  in  the  shire  freeholders  in  person,  and  borou^jhs  and 
land  communities  by  representation.  It  !>eems  much  more 
probable  that,  whatever  the  original  composition  of  the  shirt; 
court  may  have  been  supposi.'d  to  be,  by  the  time  that  it  was 
called  upot)  to  elect  representatives  to  ilie  National  Assembly, 
the  duty  or  burden  uf  attendance  had  been  indissolubly 
afsot'iulcd  with  tlie  tenancy  of  particular  acres  within  the  shire. 
It  had  become  a  burden  or  u  service  by  wliicb  a  jiarticular 
tenant  held  his  land.  The  evidence  for  these  two  rival 
theories  must  be  examined  in  conrtection  with  the  history  of 
the  administration  of  justice.  Here  it  should  merely  be  noted 
that  at  the  lime  when  representative  knights  were  summoned 
to  J'arliament,  the  court  tvhich  elected  them  was  probably  a 
very  small  and  rather  miscellaneous  assembly, 
'i'he  knights  of  (he  shire,  then,  were  elected  by  the  iiuatiGed  Clunc<  in 

conslilucnts  of  the  county  court.     But  the  election  must  hare  I?,^''^,"  "' 
,,,,.,,.  ,  ,  ,      Shwe  Court. 

usually  taken  place  m  the  ordinarj-  monthly,  or  as  it  came  to  be, 

three-weekly  court ;  for  tmly  forty  da)-s  were  allowed  between 

the  issue  of  the  writ  and  the  meeiinj;  of  the  Parliament.     Now, 

this  court  was  attended  only  by  those  who  had  special  business 

cither  as  jury,  in  which  case  they  would  be  freeholders,  or  as 

panics  to  a  suit.    All  the  more  influential  memben,  and  with 

them  apparently  some  of  the  smaller  freeholders,  were  exempted 

from  attendance  unless  specially  summoned  either  to  meet  the 

king^  justices  or  for  the  transaction  of  important  kinds  of 

business.     At  the  same  time  it  is  noteworthy  that  the  court 

seems  to  have  been  dooded  witli  persons  of  less  importance 

than  the  pro|>cT  constituents,  and  that  by  the  end  of  Edward  Ill's 

lei^jn  such  persons  took  i>an  in  tbc  election.     "Wtc pUnhs  twai- 
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tatus  had  in  fact  changed  its  chamcter,  and  this  was  recognised 
b>'  the  Rrst  Act,  passed  in  1406.  for  the  regulation  of  elections 
of  knights  of  thL-  shire ;  for  by  this  it  was  enacted,  among  other 
things,  'Ihai  all  they  ihat  l)c  there  prcsoni  (i.e.  in  the  couniy 
court),  as  wfll  sttiton  duly  ttimmoned  for  the  lame  eaute  as 
others,  shall  attend  to  the  election  of  ktii^hti  for  the  Patliamcni.' 
To  this  two  riders  were  shortly  added;  for,  an  Act  of  I413 
enjoined  Ihnt  the  electors  as  well  as  the  members  thould  be 
resident  in  the  shires  and  boroughs  for  which  tbcy  voted  and 
sal  respectively :  while  anothii  of  1432  stipulated  that,  in  the 
ca.tc  of  shire  election*,  the  Innd  which  gave  the  4-ote  should  be 
situate  in  the  county. 

These  la'ti  were  limiting  statutes,  and  It  was  in  the  direction 
of  timilatiiin  both  for  members  and  voters,  for  gbircf  and 
boroughs  alike,  that  the  tide  of  legislation  and  royal  predi- 
lection set.  The  Parliament  of  1371  had  successfully  dcm-nnded 
the  esdusion  of  .vherifTs  and  lawyers  as  members.     Iii_ijj6  the 


(2)  Be- 
Iwccn  1430 
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Giwd  Farliamynt,  following  tliis  example,  sought  to  restdcUhe  ^^ 

so  the  power  of  jbe  aheriff^.^l 


eleclorate  in 
by 


the  shires,  and  _ 

'  a  petition  that  kntghts  of  the  shire  might  Be  chosen  by 
common  cleetiun  of  tht  bttltr  folk  of  the  shires     To  this  the 
king  replied  that  tlie)-  should  be  elected  by  common  a.ssent  of  i 
the  whole  county.     It  was  perhaps  the  power  placed  in  the 
hands  of  the  sbcrifl*,  and  at  any  rate  the  fear  of  riotous  elections^ 
through  the  unwieldy  and  irrrj.]ionsib1e  character  of  the  elec- 
toral bodies,  which  led  to  a  e)iange  of  tone  on  the  [jart  of  the 
king  9XiA  his  adviser*.     Whatever  tlie  reason,  the  liberal  pro- 
visions of  1 406  were  withdrawn  by  the  celebrated  .'\cl  of  I43O, 
•  the  first  disfranchising  Statute  on  record.'  which  narrowed  the 
qualification  of  electors  for  knights  of  the  shire  not  only  to 
freeholders,  but  to  such  only  as  posuessed  laml  of  the  clear  | 
annual  value  of  forty  shillings.    The  same  Act  reaffirmed  iheJ 
condition  of  residence  enacted  in  1413;  and  it  was  followed 
two  years  later  by  the  Act,  already  quoted,  which  coupled  with 
residence  the  property  in  respect  of  which  the  vote  was  given. 

Thus  the  county  franchise  remained  for  just  four  hundred 
yest^  most  unfortunate  in  its  exclusion  of  not  only  probably 
a  considerable  number  of  the  smaller  freeholders— for  forty  j 
shillings  represented  a  subttaniial  sum,  which  has  been  esti- 
mated at  between  ^£'30  and  .^£40  of  present  value — but  also 
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of  that  more  impoilant  class  of  ctiioncTpatcd  villans  and  their 
rqircscntaiivcs,  who  held  land,  often  to  3  considerable  amount, 
on  co[iyhi)ld  or  ImKclioM  leitiirtf,  and  who  were  iitiiti-  capable 
of  the  rrs|M)n.sibility  of  thi;  viJic.  The  t-fltrti  was  the  same  in 
kind  as,  Ihoti^h  difTvrcnl  In  tli^grci;  from  that  whii'h  would  hnvc 
been  produced,  hnil  the  original  electorate  consisted  merely  of 
tenants- in-chief  of  the  Ciown.  But  although  a  great  political 
injttslice  was  committed  by  this  disfranchisement  of  a  large 
and  increa.ting  number  of  thu.ie  interested  in  land,  it  must  be 
recoil nii:<.-d  that  on  the  whole  the  small  cIom  of  freeholders 
who  alone  exercised  those  political  rights,  were  worthy  of  the 
trust  which  was  for  so  long  concentrated  on  ihcm.  We  have 
already  noticed  the  manner  in  which  early  writers  spoke  of  the 
yeomen,  whether  small  freeholders  or  substantial  tenants.'  Even 
in  the  midst  of  the  general  disappearance  of  small  properties 
which  heljicd  to  mark  the  political  influence  of  the  aristocracy 
after  the  Revolmion  of  t688,  statesmen  stil)  jiointecl  to  the 
county  ronMiluencics  the  forty-shilling  freclKtlilcrs,  as  the  most 
uncotTupC  part  of  the  constitution.  'They  represi'ntcd  public 
opinion,'  it  has  been  said,  'more  faithfully  than  other  electoral 
bodies ;  and  on  many  occasions  had  great  weight  in  advancing 
a  papular  cause."  Tlius,  despite  the  great  and  in  many  csuas 
overwhelming  influence  of  the  nobtiity,  the  more  moderate 
among  the  early  schemes  of  |X3iiiamcntaiy  reform— those  con- 
nected with  the  names  of  Chattiam,  Willeea  and  the  younger 
I'itt — suggested  the  disfranchisement  of  boroughs  and  the 
addition  of  the  u:ats  sn  gained  to  the  representation  of  the 
counties. 

The  third  period  in  the  hittory  of  the  county  electoral  bodies 
is  ushered  in  by  the  Reform  Mr  0/ 1832.  By  that  Act  the  old 
property  qualification  of  a  fony-shilling  freehold  was  itself 
restriined  to  occupation  or  to  acquisition  by  methods  other 
than  purchase,  such  a*  inheritance  and  marTlage-seltlemcni ; 
while  to  it  were  now  added  four  other  proftrty  and  non- 
wi/rfrnftff/ qualifications — a  freehold  for  life,  however  acquired, 
of  the  annual  value  of  ^10;  copyhold  or  other  land  of  the 
same  value ;  and  two  sorts  of  leasehold,  -nx,  of  £10  value  for 
sixty  >-eaRi,  and  of  jQ^o  value  for  twenty  years.  The  only 
chai>ge  made  in  these  ([ualifi cations  by  the  A<t  0/  1867  was 
a  reduction  of  the  value  of  the  freehold  for  life  from  ^^lo  to 
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jCs-  The  /t(t  of  1884  followed  suit  with  the  copyhold  atid 
leasehold,  reiludnK  il>e  Tormer  and  th«  ti»t  of  the  leuehotd 
(|ua)i&catiom  simiUrly  from  £,\a  tn  ^5.  T^us,  besides  the 
old  forty-sh tiling  frL-chold  narrowrd  aiKl  defined  and  a  lease- 
hold of  ;£so  for  twenty  years,  all  other  properly  qtial if) cations 
are  by  the  present  law  teduced  to  an  uniform  rate  of  ^5 
value. 

But.  bnidcE  adding  to  the  property  qualifkaiions,  the  Att 
«/'l832  introduced  imo  the  county  constitueiKtcs  an  entircly 
new  quatifKation  based  upon  Moifation.  The  right  of  voting 
foi  members  of  l*arliun»«nt  was  given  to  the  '  tenant  of  any 
lands  or  tenements  for  which  he  should  l>e  liable  to  the  cleat 
yearly  rent  of  ^Cs®-'  This  was  kivown  from  its  iniroclu<.-er  as 
the  'Chandos'  clause,  and  jnvbably  effected  iu  [wrpose  of 
strengthening  the  interests  of  the  landlords.  In  addition  to 
this  high  rtnlal  valuc,  the  Att  of  18A7  created  another  qualifi- 
cation arising  from  c>ccu]atiiin  of  any  land  <yt  tcnen>cnt  of  the 
rattahle  value  of  f[,\  1.  For  iheftC  two  qualifications  the  Act  of 
1884  substituted  an  uniform  raluc  of  ^lo.  applicable  to  all 
parts  of  the  United  Kingdom  and  to  counties  and  boroughs 
alike,  but  differing  in  each  portion  ol  the  kingdom  in  details 
of  astessment  of  value,  residence  and  requisite  |>ayment  of 
taxes.  Kinulty,  thiK  Ia.st  Act  added  a  third  ciualificatinn  to  tlte 
county  constituencies,  that  of  rtsitUnie,  which  had  been  created 
in  ^M  boroughs  by  the  Act  of  1S67  ar>d  was  now  merely 
extended,  both  in  the  case  of  inhabitant  occupiers  of  a  house 
occupied  and  rated  as  a  scparsic  dwelling,  and  in  the  case  of 
lockers  who  ha>'c  resided  for  a  year  in  lodgings  of  the  clear 
annual  value,  if  let  unfurnished,  of  ^10. 

I  99.  Such  has  been  the  course  of  the  changes  in  the 
penonrui  of  those  on  whom  our  Constitution  has  at  various 
times  bcuowed  the  privilege  of  cxeidsing  the  franchise  in  the 
shires.  We  turn  to  the  more  intricate  subject  of  the  constitu- 
enda  of  fht  boroughs.  There  is  a  difAcuIl  preliminary  question 
regarding  the  actual  boroughs  which  were  entitled  to  send 
members  to  Parliament.  It  has  been  mainiained  by  those 
conttituttonal  writers  who,  in  tbdr  insistence  on  the  all-im- 
pottance  of  tenure,  have  vrishcd  to  limit  the  county  constitu> 
encics  to  the  lenants-in-chicl^  that  the  towns  were  summoned 
to  send  representatives  as  being  in  ancient  demesne  of  the 
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rmwn.'     It  was  on  this  pka  that  in  thcrjtrlydnys  of  l*arlia-'CE 
n\r.nl  wimc  of  Ihc  lowns  tried  lo  cscftpc  the  burdtn  of  tcpre-  *'*'■  *^''' 
(cntation  liy  asstrting  lliai  they  were  not  in  anden!  demesne,  -rw—l-yo. 
The  coniimiioii  amoiintetl  to  a  vitw  tlutt  tt  vas  as  lan<II<ir<!,  lyitnugti 
and  not  ai  national  sovcrci(tn,  that  the  king  had  Mimmoned  refiirwn. 
htiijtc^ses  to  his  councils.      ITic   claim,  however,  had   little  """"■ 
ground  historicallv,  and  was  disallowed.     The  lonj;  etcmpiton 
of  the  Counties  Palatii>e  of  Chester  and  Hurhatn  shows  the  ■ 
raped  (xiid  to  old  anutnulies :  but  the  early  representation  of 
the  I'alulinale  of  Lancsstet  prevents  any  conclusion  from  ihew 
exceptional  cases.     As  to  the  general  question,  there  seems 
no  doubt  whatever  tliat.  from  the  very  first  occasions  when 
buTS^ises  "ere  brought  to  the  National  Councils,  they  came  as 
represenlaiives  of  wealihy  poni<jiiK  of  the  countr>-  which  deserved 
e>peci.-il  consideration.     I*or,  in  the  first  place,  the  writs  sum- 
moning representatives  of  the  towns  were  directed  to  the  sheriffs 
of  each  shire,  with  whom  thereby  Uy  the  choice,  of  llie  towns 
which  should  be  reprCM-ntcd.     The  acts  of  Simon  de  Monlfort 
in  1 165,'  and  of  Edward  I   in   12S3,'  in  directing  the  writs '  ,v,  ('.  415. 
in  the  mayor  or  iMililif  of  each  individual  town,  came  to  be '/M/.  468. 
regarded  as  anomalous.     In  general  the  sheriff  is  directed  to 
nXarn  lie  ^ualil^l  civOiite  .  .  .  (omt/atus  duos  lives  et  Jt  fu«lid«t 
iwrgo  Jtiiri  f>iirgensfs,  and  not  a  word   is  said  of  demesne; 
while,  as  if  to  i;uard  against  any  possible  niisundertunding.  tlie 
royal  writ  for  the  collection  of  the  money  );rantcd  -in    1196 
explicitly  states  that  it  was  made  by  an  assembly  which  included 
iomims  de  emfati/'ui  ef  frurgis  iwstfu,  dt  fuommain^ue  Itnurit 
Biitt/  libtrtatibus  fufrinl  tt  dt  ommltus  dominUis  twslrts.*    Again, '  i'uliEnivc-, 
'ihc  definite  distinction  and  yet  ama^mation  in  the  assembly  j!*!'^ 
of  these  two  kinds  of  towns  is  illustrated  by  the  lists  of  boroughs  1.  ji. ' 
which  were  represented  in  the  early  Patliamcnts.     From  these 
we  find  many  instances  of  boroughs,  such  as  Salisbury  which 
beloniicd  to  the  bishop,  and  St.  Albans  o»'ncd  by  the  abbot, 
which  sent  members  although  they  were  certainly  not  in  ancient  _ 

demesne  of  the  Crown  : '  while,  on  the  other  band,  there  were  '  -V-  f.  H. 
many  aniwering  to  that  dcseripiion  which  either  (like  Pe^'ensey)  f  n'l /^/*' 
never,  or  (hkc  (inuitbam)  not  till  a  much  later  period,  were  Wnii.  j. 
represented  in  tlie  House  of  Commons.     In  concluaion  of  this  34-4S' 
point  it  may  be  remarked  that  a  representation  ol  towns  in 
ancient  demesne  would  be  as  contrary  to  the  policy  of  the 
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Plantagenet  sovereigns  as  a  recall  of  the  lesser  tenanls-in-chief 
to  the  National  Council  in  (he  peraons  »(  Ihc  IcntKhu  of  the 
shire.  The  whole  tendencj-  of  the  royal  |>olicy  was  Iti  favour 
of  national  daims  its  ii|)|)0!ic<]  In  those  lia^ed  tin  mere!}'  reiid-ll 
conHideralioriK. 

We  arc  now  in  Ihr  position  to  investigate  Ihc  constituency 
of  any  particular  borough.  Unfortunalcly  there  is  &r  greater 
difficulty  than  in  the  analogous  case  or  the  knights  of  the 
shire,  in  determining  the  (juestion  tVAo  tkiltd  the  membtrs 
/or  tfu  Ifirovf^fis  >  Tlie  burdensomcness  of  early  represientation 
is  realized  ntoKt  clearly  from  the  action  of  the  tou-n.i  in  con- 
nection with  their  appearance  in  Parltainent.  For,  those 
towns  which  were  represented  were  lialile  for  special  wages 
to  ihcir  nncmbcTs  and  to  a  higher  rate  of  taxation  than  that 
imposed  upon  ihc  inhabitants  of  Ihc  counties.  The  result 
was  that  the  towns  tried  m  every  way  to  escape  their  obli- 
galionx,  and  )iO  great  n^s  this  unwillingnes:^  that  it  became 
necessary  to  appoint  manMeitpion  or  bailsmen,  whose  duty  il 
was  to  Sec  that  the  elected  niemher$  presented  tliemselves 
wherever  the  kinj;  had  appointed  that  Parliamcni  should  be 
held,  and  who  were  tlietiisebts  actually  provided  with  power 
of  attorney  to  act  for  an  absent  member,  llui  in  rjofi  the  Act 
of  Hcnrj-  IV,  while  it  legally  popiilariwd  the  county  electorate, 
at  the  same  time  required  that  those  making  the  election 
should  affix  their  names  and  their  seals  to  an  indenture  or 
wrjiing  which  should  Iw  joined  on  to  and  returned  with  the 
writ ;  and  this  precaution,  although  imperfectly  complied  wiili, 
seeniB  at  the  same  time  to  have  checked  the  sheriff  and  to 
have  mitiimiired  the  necessity  of  manucaplors. 

But  so  long  as  representation  remained  a  burden,  there  were 
no  disputed  elections;  the  difficulty  ralhcr  was  to  procure 
persons  willing  to  be  elected,  and  thus  for  some  limu  the 
question  ofthcescrciscofthe  franchise  did  not  become  a  matter 
of  dispute.  When  it  did  arise  as  ihc  result  of  the  increasing 
influence  of  ParliamenI  under  the  Tudora,  it  was  settled  in 
a  variety  of  way*,  all  of  which,  however,  concutred  in  restricting 
the  privilege  of  the  vote  according  to  ihe  (custom  at  municipal 
elections,  or  as  a  conite<pience  of  the  temporary  weakness  or 
kirenglh  of  the  governing  body  of  the  town.  The  process  was 
begun  and  rendered  simple  by  ( i )  ihe  increasing  grant  of  charleri 
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of  inconicration.  Tiie  early  cliarten  had  oonfeircd  new  •pirri- 
leges  leading  gradually  up  to  cnliic  self-go vemnicnt :  while, 
from  the  lime  of  Henty  VI  onwards,  iheir  object  was  Ojc 
definition  of  the  mutual  lights  and  rebtions  of  the  townsnieti 
and  the  organintion  uf  <;ur[iorate  bodies  for  [lieir  rule. 
Among  Ihe  duties  oi  privileges  imposed  upon  or  granted  to 
the  corporation  was  not  infrequently  ihc  exclusive  right  of 
electing  the  parliamentary  repre^icntaiives  of  ihc  borougli. 
And  in  ca-tes  where  it  wan  not  definitely  eonfened  by  the 
charter,  the  right  was  often  auuniod  by  the  governing  body  of 
the  town,  who  rested  their  claim  in  some  way  on  an  inteqircla- 
tion  of  the  charter,  and  fortiticd  it  by  (i)  the  favourable  result 
of  n  decision  by  one  or  other  of  the  various  commitlces  of  the 
House  of  (Commons  which,  from  1604  onn-aitls,  tried  eases  of 
disputed  elections.  Indeed,  after  the  rise  of  parlies  in  f'arlia- 
inent,  these  decisions  were  grounded  purely  upon  political 
consklerationx.  In  1741,  Sir  Robert  Walpole  Accepted  ihc 
defeat  of  the  candidate  whose  cause  he  was  advocating  in  the 
Chip]>enham  election  petition,  as  evidence  that  he  had  lost  bis 
command  of  the  tnaprity  in  the  House,  and  resigned.  And 
such  decisions  of  the  Commons  ncie  of  importance  because 
'  when  once  they  had  declared  an  election  to  be  invalid  on  the 
ground  tliat  the  votes  of  a  particular  class  of  voters  had  been 
aeiepted  i>r  icjecied,  the  right  uf  thai  class  was  settled  and  the 
custom  of  the  borough  fixed.''  This  must  especially  have  '  Anion 7 
Ix'cn  the  case  after  an  Act  of  1729  had  ordained  ihai  the '■  '"'"?• 
last  delciminalion  in  ihc  House  of  Commons  should  definilely 
settle  the  claim  to  a  vole.  And  the  decisions  of  the  Commons 
must  have  been  iiirgcly  influenced  by  (3)  the  existence  of  that 
rmmerous  and,  down  to  the  reign  of  Charles  II,  ever-increasing 
type  of  boroughs  vrhich  were  never  intended  to  rcpri-senl  any- 
thing but  the  royal  power  in  the  House,  and  in  nhicb,  Ihcrcrorc, 
from  the  very  first  ihc  franchise  was  of  the  most  restricted  kind. 

The  result  of  these  inllucnces  will  be  apparent  in  a  clatsifi-  (junlir;i;a- 
caiion  of  the  chief  y//a/y(ca/;on/  un  which,  prior  to  1S31,  the  """'  ^°' 
right  to  a  vote  wilhin   the  towrts  was  based.     Of  such  there  ^^j^jf^^j,, 
were  roughly  four,  which  have  been   marked  off  as  Tenure,  ciei  l)cfiifc 
Residence,  Incorporation  and  Corporate  Office.     The  qualifi- Jj"  **''""" 
ration  of  (o)  fftiun,  which  was  probably  llic  oldest,  was  of  two 
kinds.     The  most  common  form  was  that  uf  burgage  tenure, 
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which  '  was  exactly  analogous  in  origin  to   (he  Trccholdcr's 

*  S,  C.  It.    qualification  in  the  counties,' '  and  a  common  form  of  burgage 
I431CIUI.    n-nurc  conntciod  it.  as  at  Rkhmond,  wiih   the  lHildin){  of 

cc;taiii  hutixes,  |>robalily  in  tlieory  those  which  had  ccHitributed 
tt>  the  ancient />w»  burgt.  A  second  form  of  the  tenure  quali- 
fication was  peculiar  to  those  large  towns  which  enjoyed  ihc 
status  of  a  county,  and  ap[iarL-ntIy  to  M>me  others ;  and,  as  in 
the  counties,  the  fr^nrhise  wax  vi-^lcil  in  the  ^irty-shilliii^;  free- 
holders. 'I'heje  n«;d  not,  however,  liave  been  ver>-  iiumetuus  : 
in  Tftrislock  there  were  ten  ;  in  Galton  the  frceholdcrs  ti>gelhei 
with  the  next  class  of  voters  amounted  jointly  to  seven  in 
number.  There  were,  hcaidet,  a  few  ([uiu:  anomalous  dectoral 
bodies  whose  rights  n-ere  based  on  tenure-  Thus  in  Cricklade^ 
which  was  diKlranehi^ed  in  1  ;8a,  to  the  freeholder*  were  added 
co[>ytioldcni  of  lands  within  the  borough,  and  even  leascholden 
for  a  term  of  three  or  more  years.'  The  qualiiication  of  (^} 
raidifut  in  almost  all  cases  took  the  necessary  form  of  the 
payment  of  '^cni  and  lot,'  that  is,  a  share  in  the  eontrtbutioni 
levied  fiuin  the  town  for  local  or  national  purposes.  It  was 
almost  a  ncctwity  that  ihe  voter  should  be  a  householder, 
though  exceptions  art  found.  A  peculiar  olhc  of  this  quali- 
Rcalioii  of  residence  is  found  in  the  '  pot-wallers '  of  'I'uunton, 
who  are  defined  a*  'all  the  rc«<lcnl  male  inhabilnnl*  who  have 
obtained  a  ]>aTuchial  settlement  whether  they  arc  ocruiiiers  of 
a  house  or  lodger*."  Finally,  it  should  be  remarked  that  this 
qualilkation  of  residence  for  voters  *ras  in  the  early  days  of 
par  I  ia  in  en  tar)-  representation  not  only  regarded  as  a  matter 
of  coutse,  for  'non-residence,'  in  the  words  of  a  recent  writer, 
'was  not  contemplated,"  but  tlial  the  Act  of  1413,  already 
quoted,  actually  required  it  in  the  case  of  electors  ax  well  as  of 
members;  nor  was  the  Act  repealed  until  1774.  With  the 
third  qualilicaiion,  that  of  (i-)  intarporatioH,  we  reach  the  chief 
agency  in  the  narrowing  of  the  borough  eleclotatc:^.  The 
early  charters  to  boroughs,  especially  in  the  case  of  trading 
towns,  not  infrctjuently  placed  their  government  in  the  hands 
of  the  freemen  of  the  local  merchant  gild.  Such  freedom 
could,  in  process  of  time,  be  acquired  in  various  ways  differing 
in  almost  each  individual  town.  They  have  been  summarised 
as  birth,  marriage  with  the  daughter  or  widow  of  a  frrcman, 

*  Ibid.  104-  apprenticeship  01  servitude,  purchase,  or  even  gift.*     If  it  is 
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possible  lo  sekct  in  a  case  wheie  tlie  whole  system  was  so 
baseless  in  reason  and  corrupt  in  action,  ihc  chief  evils  of  Ibis 
tenure  were  ibal,  firstly,  togctlicr  with  the  righls  the  freeman 
did  not  tiece&mrily  incur  liabilities  «uch  a&  tenure,  residence 
or  payment  of  local  taxes ;  and  secondly,  in  many  canes  the 
Corporation  had  the  power  of  conferring  freedom  at  its 
pleasure,  and  used  iw  licence  to  create  freemen  for  the  pur- 
pose of  carrying  parliamentary  elections.  These  were  the '  fagot ' 
or  manufactured  votes  which  were  uniouclied  in  the  boroughs 
until  183J,  although  in  the  analogous  case  of  specially  created 
forty-shilling  fiechuld  in  the  counties,  a  legislative  attempt  was 
macitf  to  check  the  manufacture  both  under  William  III  and 
under  Anne.  The  lost  (lualification,  that  of  (1^  Carporale 
Offkt,  WHS  entirely  the  creation  of  Tudor  charters,  often 
fortilied  in  the  eighteenth  century  by  inleiested  icsoluiiotu 
of  the  oligarchical  House  of  Commons.  For,  tlie  inhabitants 
did  not  in  all  cases  tamely  auiuiesce  in  an  interpretation  of 
the  charter,  which  left  them  at  the  mercy  of  a  self-elected 
governing  body.  But  the  prevailing  influences  were  wholly  in 
the  direction  of  restricting  tlie  electoral  body,  and  in  many 
instances  the  axitiriued  ajiathy  of  the  electors  permitted  of 
and  actually  encouraged  the  direct  n<;minaiion  of  the  members 
by  the  lord  of  the  manor  or  some  local  magnate. 

It  will   now  he  possible  to  appreciate  the  full  strength  of  Ilindtuictd 
(hose  influences  which  cu-opL-ralcd  to  make  the  representation  '??'*^'*'? 
of  the  horoughii  the  pretecice  which  tt  became  in  the  three  ci«iionj.    1 
centuriei  preceding  the  Reform  Bill.    Thenanow  constituencies 
gave  every  facility  cither  for  (i)  simple  nomtHarian  of  their 
members,  ur  for  the  (ii)  influence  of  the  voter*  by  dirfft  briiti. 
But  there  still  remained  a  ic:  towns  where  the  electoral  body, 
being  constructed  on  a  liberal  basis,  was  too  numerous  to  be 
dealt  with  in  cither  of  these  methods.     In  many  such,  especially 
seaport  and  trading  places,  it  was  possible  to  secure  the  election 
of  candidates  of  the  government  by  the  (iii)  muitip]itatim  0/ 
retxnut  offiari  to  a  number  greater  than  that  of  the  free  eon* 
stituenc)'.  The  ministry  of  l.oid  North  wa.i  said  to  have  irreated  ,  y^^ 
no  less  than   13,000  of  ihe*e  olliccrs.  whose  entire  number //i:,f,  ^li. 
was  calculated  nt  a  figure  between  40,000  and  60,000  out  ijjr.  'MS. 
of  an  electorate   of   300,000   persons.'      Although    it    is   ^'}^^^ 
bad   precedent   to   disqualify  any   particular   class   of   men  iv.  ai^ 
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from  the  exercise  of  (heir  rights  of  citizenship^  and  although 
such  di^franchiienieitl  was  perhaps  the  most  serioua  blow  that 
could  buve  been  inflicted  on  government  influence  ai  ekctions, 
yet  a  gradually  Kccumututing  public  opinion  iR1pl^^aIivcly  cle> 
inanded  tJic  sacrifice;  and  I'rom  176S  onw.irds  bills  for  ihe 
purpcMc  vreti;  constantly  introduced  until  the  measure  was 
fvnaMy  accomplished  by  Lord  Rockingham's  Act  of  17S2, 
which  removed  Troin  the  electorate  all  otScers  connected  with 
the  coUcctiun  uf  custom*  and  excise'  'Die  concession  of  a 
popular  franchise  throughout  the  country  in;ide  it  safe  to 
restore  the  right  iii  1868  to  those  from  whom,  on  Burke's 
bold  principle  of  the  occasional  purifying  effect  of  disfrandiise> 
ment,  it  had  been  so  justly  taken.  There  were  a  few  great 
cities  also  where  the  eleciuiate  was  loo  numeroun  10  be  o^'Vr- 
bome  even  by  the  wholesale  creation  of  government  voiex. 
But  in  those  the  popular  candidate,  c\'en  if  suiXL-.tsful,  was 
(iv)  mined  by  the  expenies  0/  a  eotUsI  in  which  Ihe  foil  was 
keflepett/or/orty  days  with  the  necessary  accompaniments  of 
feasting,  intimidation  and  continual  disorder,  'flic  first  limita* 
tion  lo  (his  system  resulted  from  the  scandals  connected  with 
the  Westminster  election  in  1784.  At  the  election  which 
confirmed  George  Ill's  arbitrary  dismissal  of  the  Coalition 
Ministry,  Charles  Jaines  Fox  was  returned  for  Westminster  liy  a 
majority  of  3}6  over  the  Court  candidate.  But  tlie  High  UailifT, 
who  was  the  returning  officer,  withheld  his  return  and  began  a 
scniiiuy  into  the  votes,  thus  res(raining  Ihe  successful  candidate 
from  taking  his  seat  in  ["arliameni.  Fox  was  returned  for 
another  constituency;  but  (or  a  long  time  the  Hi^'h  Bailiffs 
Condtict  was  defended  by  Pitt's  majority,  who  refused  lo  order 
that  official  to  make  an  immediate  rtium.  I'he  iniquity  of  the 
whole  proceeding  at  length  brought  the  Ilouicol  Commons  not 
only  to  refuse  to  uphold  Pitt  in  his  '  ungenerous  conduct,'  but  10 
seek  a  remedy  by  an  enactment  of  1785  which  limited  the  pull 
to  fifteen  days  and  closed  a  scrutiny  six  days  before  the  day 
fixed  for  the  mccling  of  Parliament.'  In  1853  the  (toll  was 
further  reduced  to  a  single  day,  and  the  wtii»  for  borotigh  clcc- 
lioiis  were  10  be  directed  to  the  returning  officers  of  boroughs, 
inMcad  uf  10  the  sheriflTof  the  county,  as  hilhcrtu;and  finally 
in  1871,  the  Ballot  Act  gave  lej^al  recognition  to  an  influential 
rouvcmcut  in   f.-ivour  of  secret   voting.'     liJoctions   both  in 
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[Counties  and   in   boroughs  were  regulutvd  in  funher  details 
subsequent  legislation,  which  may  be  glcantd  from  any 
modern  manual  of  ekctJoii  law. 

Wf  rolurn  lo  the  (hangts  wrought  in  Ike  borough  ii>HitUwn<Ut 
fy  flu  Ikree  Jif/orm  Actt  of  ihc  present  cwnlury.  The  Reform 
A<f  a/iZjli,  while  preserving  all  individwil  vested  rights  of  the 
exisiing  electorate,  nisdu  a  clean  iiwee|>  of  the  old  anomaluut 
franchi^s.  The  rights  of  one  dasK,  however,  were  saved — 
those  of  the  freemen  of  such  chartered  towns  as  hu^l  hitherto 
exercised  the  franchise,  though  even  here  the  modes  of  acquiring 
freedom  urere  limited  to  birth  and  servitude,  with  the  added 
qualification  of  resideme  in  or  within  seven  miles  of  the 
^K  borough.'  With  these  [cstrictions  the  privilege  of  freemen  has  |  Amod, 
^^Burvived  the  reforming  fefvour  of  186;  and  1884.  The  new  ''  '  ' 
f  qualificaiion  introduced  by  the  Bill  in  the  place  of  those 
I  abolished,  was  an  uniform  franchise  based  upon  otcupalioH  of 
I  premises  of  the  annail  value  of  ^10.  To  this  single  qualifi- 
^Hpation  the  Act  </l867  added  fur  the  boroughs  one  l»i.>>ed  upon 
^^unsidenct,  whether  in  the  «h»pe  of  a  household  franchise  con- 
^^nlitional  on  luyment  of  rales  or  of  a  lodger  franchise  for 
Vunfurnifihcd  rooms  of  the  annual  value  of  ;^io.  Tht-sc  quali- 
lications  are  untouched,  except  in  details,  by  the  A<t  of  J884, 
whose  great  work  it  was  to  extend  the  i{ualificalion  of  ri;^- 
dence  lo  the  counties  and  thereby  finally  to  a&simibte  the 
county  and  boioutjh  franchise.'  \  "'*''■ 

%  30.  From  the  foregoing  account  it  wilt  have  been  ttbun-  Llf|^'" 
dantly  plain  that,  however  clearly  Parliament  may  at   times 
have  expressed  the  prc\'ailing  opinion  of  the  country,  it  was  omtldc 
not  until  183J  that  it  could  cxcrcinc  any  steady  pieuure  in '"''<"^" 
favour  ofa  policy  acccptabk-  lo  the  people  at  large,  i"  ojiposition  "^"nt!'' 
lo  the  wiihes  dihei  of  the  king  or  of  the  narrow  class  which 
had  acriuired  the  franchi.sc.     From  it&  very  earliest  existence, 
hoB'evcr,  there  were  influences  at  work,  which,  through    the 
maintenance  of  the  symbols  and  language  of  popular  goveni- 
mcnc,  prewnted  I'arliaaient  from  becoming  merely  the  sporting 
ground  of  a  closer  oligarchy.     Thus,  while  in  theory  elections 
were  frtn.-,  the  voice  of  the  <:i>iiiilry  was  expreasad  by  a  small 
minority  of  the  people  and  was  constantly  overborne  by  (he 
interests  of  some  few  gieai  individuals  or  of  the  Crovn.     Again, 
by  the  theory  of  the  constitution,  the  speeches  and  rotes  of 


202 


KNCLISH  CONSTITUTIONAL  HISTORY 


Influence 
uf  the 
Sheriff. 


Rciuon.1 
cxcrcite. 


[Detire  Ui 
tKape  re- 
[iicienU- 
tkin.) 


'  S.  C.  H. 
I"7- 


individual  meinbeni  wore  free  from  oiiuidc  influence;  but  in 
praaice  iliey  were  made  and  given  at  the  bidding  of  a  few 
infiuentiu]  pcTsans  who  had  it  in  their  power  to  mnkc:  oi  blast 
the  rcputntion  and  the  fortunes  of  ihc  ambitious  politician. 
Circumsianccti  kept  apaii  ihc  theory  and  the  practice  of  parlia- 
incniar>'  govenimeni  for  live  hundred  years.  It  is  important 
to  examine  the  working  of  Chose  influences  which,  from  the 
first  arRiiij;<;n)cnt  of  I'arliament  into  two  Houses  down  to  the 
eighteenth  ccmury,  brought  about  so  effectual  a  separation. 
It  will  then  be  possible  to  estimate  tlie  measures  which,  during 
the  last  century  and  a  quarter,  have  been  either  carried  out  or 
suggested  for  reati/Jng  the  harmony  between  Parlidnient  and 
the  peo{t]e  whom,  in  theory  at  least,  the  Hou«;  of  Commons 
has  always  represented. 

The  earliest  and,  considering  its  iftiportance,  the  roost  short- 
lived of  such  iriDuences  seems  to  have  been  that  exercised 
on  elections  by  the  SiiKKtKr.  Until  1853  the  wriw  were 
addressed  to  the  sheriff  of  each  shire,  enjoining  on  him 
to  procure  the  election  of  two  knights  for  his  shire  anit 
two  citiiens  or  bur^eues  for  every  city  or  borough  within 
the  limite  of  his  shire.  The  whole  cotiduct  of  the  election, 
therefore,  lay  in  the  hands  of  the  sheriff  whose  sinister 
designs,  where  he  enicriaincd  them,  would  be  rendered  com 
[Kiiali^-ely  easy  by  the  extrtnu  unutUlingness  iif  persont  to 
h(eam<  <aH4id<\M  for  Parliament.  The  reasons  of  this  reluct* 
ancc  arc  not  far  to  seek.  The  summons  to  I'arliamcnl  was 
equivalent  to  a  demand  for  the  grant  of  taxes;  and  every 
one  would  be  unwilling  to  face  the  reproaches  of  his  neighbours 
for  what  might  be  considered  undue  compliance  with  the 
royal  demands.  And  when  lo  this  opportunity  of  incurring. 
popular  odium  were  added  the  unknown  terrors  of  a  dista: 
journey  and  the  inconvenience  of  absence  from  a  farm 
a  business,  it  can  be  well  undcrsKiod  why,  in  the  words 
iJr.  Stubbs,  'the  olTtce  of  representative  was  not  coveted,] 
and  we  can  imagine  cases  in  which  the  sheriff  would  liave 
nominate  and  com|)cl  the  service  of  an  unwillinn;  member.'' 
Nor  were  the  mnstitueiKut  any  more  eager  to  be  represented, 
l-'or,  the  members  were  entitled  for  iheir "scn-iccB  to  w<iges  at 
the  rnie  of  four  shillings  a  day  for  the  knights,  and  iwo  shillings 
for  the  buigcsscs  during  the  [Urliamentary  session,  and  t^ 
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sum  Tor  journey  money  which  was  usually  fixed  in  the  assembly 
which  electe<l  thein.  The  rate  of  wages  became  a  settled 
cuktom  as  early  as  the  reign  of  Kdwaid  I!,  and  the  sum  was 
coltecled  by  the  sheriff  from  all  those  entitled  to  vote,  on  the 
authoiiiy  of  royal  writs  dr  tx/^nsis  Inandii  which  were  issued 
to  the  members  on  ihc  last  day  of  the  session.  The  right,  then, 
to  the  reedpt  of  wattes  rusle<I  on  the  Common  law.  and  the 
fixed  Huin,  though  u.tual,  does  not  seem  to  liave  been  compulsory. 
Al  any  rate,  although  in  the  case  of  some  few  large  towns,  such 
lu  London  in  1 196  and  York  in  1 483,  an  increase  of  wages  vtm 
sometimes  promised,  there  are  other  instances,  as  at  Cambridge 
in  1427,  wheft  the  ronslituenis  bargairicd  with  their  members 
to  take  less.'  But  under  Henry  VIII  the  usual  rate  was  made 
a  matici  u(  legislative  grant  in  ihe  cane  of  tlie  newly  enfran- 
chised shires  and  boroughs  of  Monmouth  and  Wales.  It  wa^^ 
not  long,  however,  lieforc  electors  KjoIc  advantage  of  the 
increased  importance  of  a  seat' in  Parliament  to  agree  that 
candidates  should  serve  them  fur  nothing.  Although  in 
isolated  cases  payment  was  demanded  and  obtained,  the 
custom  gradually  died  away.  The  last  known  instance  is 
in  1681,  when  the  Chancellor,  Ixird  Nottingham,  gave  judge- 
mcnt  in  favour  of  a  member  for  Harwich  who  sued  his 
constituents  for  his  wages.  Thus  the  payment  of  members 
is  a  lapied  constitutional  right ;  and  when  it  was  moved  in  the 
House  of  Commons  in  1870  '  to  re-ttore  the  ancient  consti- 
tutional practice  of  |»iynicnt  of  members,'  whatever  we  may 
think  of  the  wisdom  of  the  motion,  the  form  was  strictly  correct. 
This  desire  to  escape  representation  and  all  its  liabilities  was 
romiiion  to  the  inhabitants  of  the  shires  and  boroughs  alike, 
but  it  wraa  based  on  different  grounds.  In  the  case  of  the  sMires 
there  waa  no  <}U(Stion  of  the  escape  of  the  whole  community 
from  the  neiefctity  of  making  an  election.  The  number  of  the 
shires  had  liccn  fixed  Umg  before  there  was  any  thought  of  repre- 
Kcnlatiun  in  Parliament ;  and  aI[hough  certain  shires  might  and 
didputoff  the  duly  of  sending  menibi^ts  lillacomparaiivclj  late 
|>eriod,  there  was  no  iiucstion  of  Ihe  liability  of  those  which  had 
OTtce  received  the  writs.  Hence  the  claim  of  exemption  in  the 
shires  «mc  in  the  shajre  of  the  nfusal  o/etrtain  iiaiiei  to  tvn- 
trihule  la  thf  uagfs  0/ tht  memtvrs  on  ihe  pica  that  ihcy  were 
not  entitled  to  take  pari  m  the  clceiion.     I'herc  were  three  such 
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duses — (it)  mttnf  or  frudal  suhhtianli,  on  the  pleu  ihat  ihe 
knights  were  supposed  to  reiircsctit  the  tctuni^iii-chicr  ^ilonc, 
a  theory  which  has  already  been  shown  to  have  no  hi^torituil 
foundation  apan  from  the  interest  of  those  who  urged  ii ; 
iP)  Itnanti  in  aneuHt  demtiHt  of  the  Crown,  to  whom,  on  tho 
ground  that  the  king  Mill  had  the  power  of  taking  tallage 
without  leave  of  I'arltamenl,  it  scents  lo  have  becii  occasionally 
allowed ;  and  (<-)  the  jorage  Itnants  of  the  county  of  Kent,  who 
ultimately  obtained  their  exemption.  Kor.  when  (he  Commons 
altcmptcd  to  countemct  such  demands  by  a  [jetiiion  that  the 
expenses  should  lie  levied  from  all  the  *  communiUtes '  of  the 
shire,  the  Crown  usually  answered  by  a  decision  in  favour  of 
the  local  custom.'  It  wai  this  spirit  which  animated  Ed- 
ward III  in  his  answer  lo  the  petition  of  the  Good  rarliament 
in  1 376,  that  the  knights  0^  the  shire  might  be  chosen  by 
common  election  of  the  belter  folk  of  the  shire  and  not  merely 
nominated  by  the  iJieriff.- 

Kui  such  a  petition  discloses  the  extent   of  the  mischief 

MeihwUur  alrudy   at   work;  for,   the  unwillin^^ness  of  candidates  and 

unoTihe"'    ekvtois  alike,    together  with   the   relaxation   of  the   duty  of 

Shim.  attendance  at  the  local  <rourts,  left  /*■  sheriff  fncluitUy  master 

oflht  situation.     He  seems  to  have  «W  kit  fxiwer  in  various 

tvayi^   Thus  sometimes  he   would  lummM  <m  <•«  ttptdaUy 

for  the  election  01  would  rcatn'ti  the  noiice  to  a  few  fiiends 

1  H«i.  n'.  *'>oni  he  could  trust.    Tlii.*  was  aimed  at  by  an  Act  of  1406, 

, «.  15.  which,  while  directing  that  the  election  should   lake  place 

'at  the  next  county  court  to  be  holden  after  the  delivery  of  the 

writ,' and  should  be  mnde  by  all  who  were  present,  whether 

specialty  summoned  or  not,  re(|uired  that  the  signatures  and 

seals  of  the  electors  should  be  placed  upon  the  indenture  or 

writing  wliich  alwa)-s  bore  the  names  of  the  elected  members 

and  was  joined  on  lo  and  leturncd  with  the  writ.     Moreover, 

these  were  no  longer  in  go,  as  heretofore,  to  I'arlianient  itself, 

but  into  ilie  royal  Clianeery  whence  the  wrila  were  issued. 

But  ihe  proviaioTi  as  to  signatures  and  seals  could  never 

have  been  complied  with  ;  for,  rhe  indentures  thai  have  been 

preserved  in  no  case  contain  more  than  forty  names,  which 

Were  probably  ihosv  of  the  persons  to  whom  special  summonses 

had  ticcn  issued  or  who  had  seals  to  alhx,  acting  as  a  kind  of 

committee  for  ilie  test  of  the  elecion.     Occasionally,  perhaps, 


THE  HOUSE  OK  COMMONS.— ITS  FORM 


30S 


I 


: 


it  was  a  mere  trick  on  the  part  of  Ibe  sherifT  and  his  fiicnds 
uh«reby  ihcjr  compiled  with  the  statute  wiihuut  l«ttin(;  go  of 
the  power.  And  this  supposition  seems  hornc  out  hy  the  fact 
that  ihc  rciurns  of  the  borough  members  are  of)i-n  found 
sit;ned  and  scaled  aitli  the  same  names  as  those  of  the  knights 
of  tile  shire.' 

A  Mcond  nietliod  to  which  tlie  .iherilT  might  report  for  the 
return  of  his  own  niiminees  would  lie  the  deliheratt  iuhlilution 
of  otkf  names  in  the  returns  for  ihostr  of  the  persons  who  had 
been  properly  elected.  This  could  only  be  nici  by  a  petition 
to  the  king,  the  Council  or  Parliami^nl  itself,  fiom  a  number  of 
those  who  had  made  the  eletriion.  Thus,  as  a  strong  though 
indirect  testimony  to  such  aaion  on  the  pan  of  the  sheriff  may 
be  cited  the  circumstances  of  the  Huntingdon^shitc  election  in 
1450.  The  indenture  remains  with  the  names  of  five  persons 
attached,  together  with  a  letter  signed  by  1 14  freeholders  nho, 
fearing  that  the  sheriff  intended  to  make  a  false  return,  sent 
a  memorial  in  which  they  slated  that  they,  together  with  300 
more  gowl  i-ommoners  of  the  shire,  hnd  voted  for  two  certain 
[wrsonn '  In  this  speeio)  instance  no  trick  had  been  aitempted  : 
but  the  terms  of  the  memorial  are  as  striking  an  illustration  as 
any  direct  instance  of  such  use  of  the  sheriff's  power.  But 
ilic  sheriff  had  still  another  method  of  action ;  for,  taking 
advantage  of  the  heterogeneous  character  of  the  court  and 
the  abstention  of  alt  membcnt  of  importance,  he  would  fora 
/AmtigA  Ail  own  (anilidatt  by  the  appcsmnce  of  oompliance 
with  the  necessary-  forms.  For  some  considcrabh:  period  the 
election  was  made  merely  by  a  show  of  hands,  and  it  was  not 
difficult  in  a  crowded  and  tumultuous  assembly  to  make  the 
decision  go  in  the  way  required.' 

I^i«Iative  attempts  to  check  returns  made  through  these 
means  took  two  forms.  In  the  lint  jilace.t  lie  art  ion  of  the  sheriff 
was  subjected  to  supfnision.  In  1410  it  was  enaited  that  the 
Judges  of  Assize  should  mquirc  into  any  wrongly  made  returns, 
and  the  sheriff,  if  convicted  of  breach  of  the  law,  was  liable  to 
a  fine  of  ^100 ;  while  the  members  unduly  lotumed  forfeited 
their  «agc»-  The  second  method  of  curtailing  the  sheriff's 
power  in  this  matter  was  by  iimittUioHt  oh  tht  i/ualificalions 
both  of  electors  an<l  of  candidates.  Thus,  by  an  Act  of  I413 
the  knights  must  reside  within  the  shire  for  which  they  were 
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.  dcclcH  ;  while  nn  Act  of  1445  tr'.iridftl  ihe  pcwtm*  chosen 
ihc  class  of  knights  or  isrjiiintv.     In  iht-  caw  of  the  clcclc 
the  Act  of  1413  rcr|iiirc-(l  ihal  ihc  cluitor^    should   al£0 
residents ;  whik-  in  I432  ih«  freehold  in  n-spcct  of  which  they 
voted  imiit  he  situated  in  the  shire  for  tihich  they  gave  iheir^ 
vMc.      Two   years    btTorc    had    been  enabled   ihe  iniiMirlitnt 
siaiulL-  which  l)miii;d  the  cicctoriite  to  the  forty-shillinK  free- 
holders.    It  does  not,  howerer,  ieem  to  have  had  imy  effect  on  1 
ihc  class  of  i>enoni  either  eleciin}:  or  elected,  though  doubtlcss-j 
it  did  much  10  check  the  pnrticuUt  methods  of  the  shciiira| 
action  which  had   helped  to  call  it  forth.     Nay  further,  the] 
small  number  of  names  affixed  lo  the  indentures  may  witnext 
to  the  iniluence  exercised  on  elections  liy  the  local  )i:cnlr>', 
in  whom  ocr^tionally  the  sheriffs  iiiuM  have  found  formidable 
rivals.     Even  more  over^)owering  must  have  been  the  inter-] 
fciCTicc  of  some  great  local  noble.     Certainly  in  the  fifteenth! 
century-  the  local  government  ot,  to  speak  more  correctly,  tliej 
local  me;inx  of  control,  was  almost  entirely  in  the  hands  ot] 
the  grcjtt  nobility,  who  either  through  corrupiion  or  intimida- 
tion returned  their  candidate's  to  Parlijimcnt  and  procured] 
immunity  Grom  justice  for  their  own  lawless  followers.     In  thej 
face  of  such  obstacles  Ihc  shcrifls  must  have  been  powerless. 

The  connection  of  the  sheriff  with  the  horough  elections  calls  ' 
for  separate  treatment.  The  unwillingnia*  of  the  boroughs  to 
be  represented  in  I'artijtmcnt  came  from  the  foct  that  such 
representation  involved  the  payoicnt  of  special  wages  and  con- 
tribution to  the  tenth-and-fiflecnth  at  a  slightly  higher  pro- 
portion than  thnt  exacted  from  tlie  inhabitants  of  the  shires. 
The  towns  tried  to  escape  these  liabilities  in  every  way.  The 
plea  put  out  by  some  few  that  they  were  naf  in  annent  dtmestu 
was,  ii«  we  have  i<xn,  promptly  (luashed.  It  was  not  easy, 
thou^ih  not  nltogclher  impossible,  to  gel  emancipation  by  | 
charier  fivm  the  Cr&wn  A  simpler  method  wai  to  cxime  to 
an  underttandin^  n-itk  thi  sheriff  whereby  a  town  dropped 
out  of  Tcpn-ientution  altogether.  Thus  it  came  about  that 
many  important  towns,  such  as  llirminghain  and  Leeds,  had  no 
representation  until  1831,  although  they  were  both  boroughs 
in  the  fourteenth  century. 

The  actual  method  of  election  placed  an  enormous  power 
in  the  hands  of  the  sherilT.     The  writi  for  che  election  ofi 
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buTgcssc§  were  addiesscd  to  him,  and  trlt  in  his  litnds  en- 
tirely ihe  choice  of  the  boroughs  which  should  be  represented ; 
for  he  was  supposed  to  communicate  the  writs  to  such  towns 
in  hi:'  -nhiTe  as,  by  reason  o(  their  wealth  and  position  u 
corporate  bodies  were  worlhy  of  thli  exira  consideration,  and 
Id  add  his  own  '  precept '  or  notice  to  elect.  Now,  the  KherilT 
might  I'mif  to  stnd  his  prtafl  to  a  borough.  Such  an  omission 
was  aimed  at  by  an  Act  of  138a  which  Torbadc  the  sheriff  (o 
omit  any  city  or  borough  which  had  been  wont  to  send 
member^'  and.  as  we  have  seen,  it  arretted  the  duwiiwRrd 
progress  in  point  of  numtiert  of  the  boroughs  represented. 
But,  notwiihstandin;;  this,  it  was  found  nccessarj'  by  the  Act 
of  1445  to  threaten  penalties  to  the  sheriff  or  the  mayor  to 
whose  fault  the  absence  of  representatives  from  a  borough 
might  be  due.  But  if  the  sheriff's  prece[>t  was  sent  and  com- 
plied with,  the  election  would  take  place  under  l!ic  conduct  of 
the  boKiuijh  magistrates  to  whom  the  precept  would  be  ad- 
dressed. Tlius  the  actual  election  would  ordinarily  be  made 
in  the  l>orough  couit,  and  the  names  of  the  menibcre  chosen 
would  be  announced  to  the  shire  court  by  the  messengers  or 
deputies  of  the  magistrates,  finally,  the  names  of  all  the 
represcnuiives  from  the  cities  and  boroughs  which  had  re- 
sponded to  the  sheriff's  precept,  were  placed  upon  the  writ 
together  with  the  names  of  the  two  knighi.s  of  tlie  shire,  and 
the  writ  was  returned  to  be  verified  in  I'nrliamcnt  itself  or, 
after  1406,  by  Chajicery.  Technically,  then,  the  election  of 
bitrgesscs  seems  also  to  liave  been  carried  out  in  the  shire 
court,  and  the  sheriff  had  an  even  better  chance  than  in  the 
case  of  the  shire  members,  of  inUrfoJaliHg  in  the  n'rits  the 
noma  of  others  than  those  of  the  candidates  actually  elected. 
The  reality  of  this  evil  appears  in  a  jietition  of  1384  from  the 
burghers  of  Shaftesbury,  who  demand  of  Parliament  a  remedy 
for  the  shcrifTs  action.  A  more  general  testimony  to  tiie  pre- 
t-alencc  of  this  trick  is  a  |K'tiiion  presented  by  the  Mouse  of 
Commons  to  the  king  in  1436  against  tlie  interference  of  the 
^—  sheriff  in  borough  elections,  eipedolly  in  the  matter  of  return- 
^^k  ing  the  names  of  members  not  etccied." 

^^  Some  slight  thetk  must  have  been  exercised  upon  the 
I  sheriff's  power  of  choice  by  the  application  to  the  boroughs 
I  of   the    qualification   of   rciidtntt   for   their   representatives. 
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Thia  seems  at  first  to  have  been  genejally  and  rigoroul 
enfoicecl.  and  was  only  evaded  when  a  scat  in  Parliament 
became  a  jjoki  <>f  honour,  by  the  admissioit  o(  the  enndidatc 
to  the  fret-  burgherthip  of  the  town  which  he  sought  to  repre- 
sent. Further,  in  1444  the  borou^ttis  were  also  included  in 
the  Act  of  1406,  K'hieh  retjuired  thm  lAe  elt^itrt  should  add 
their  names  and  sta/s  in  an  indenture  nhich  should  be  tacked 
to  the  writ.  Hut  it  must  luve  been  the  nnp  liarfers  0/  in- 
tarporalim  which  for  the  time  dealt  an  cfTectual  blow  at  all 
OUtMde  influence  ;  for  they  concentrated  the  franchise  or  duty  : 
of  deciion  in  the  hands  of  a  unall  and  select  body,  which  at 
first  seems  to  have  .euaided  its  new  privilege  with  much  care. 
To  the  example  nf  the  borough  of  Westbury  in  157 1  may  be 
added  those  of  Cardigan  and  Shrewsbury  in  1604;  hut  It 
appears  likely  thnt  in  these  cases  the  fraudulent  dealings 
'originated  in  nothing  more  important  than  jicrsonal  ambition 
and  local  intrigue.'  Thus  the  creation  of  *  rotten  boroughs' 
by  the  Tudon  is  as  much  a  testimony  to  the  integrity  of  the 
new  electoral  botJies  in  the  boroughs  as  it  is  a  proof  thai  the 
Crown  did  not  need  to  try  conclusions  with  the  older  and 
long  estiiblishcd  munici|>alities  which  sent  members  to  Far- 
liamenL 

%  31.  If  the  influence  of  the  sheriff  waned,  that  of  the 
Crown  increased  and  absorbed  any  powers  thai  remained 
to  the  sheriff  in  the  matter  of  parliamcnury  elections.  For, 
the  tutioM  of  Ike  Crtnim  upon  Parliamtnt  was  by  no  means 
confined  to  the  manipulation  of  elections.  It  generally  began 
before  the  election*  were  lietd  and  continued  throughout  the 
whole  session.  But  the  methods  employed  by  the  Crown 
changed  vrith  circumstances.  Within  our  parliamentary  life 
there  have  been  three  periods  in  which  the  sovereign  definitely 
used  his  powers  to  obtain  a  representation  of  the  [leople  which 
would  at  the  same  time  be  not  unfavourable  to  the  claims 
and  €xcrci«  of  ihe  royal  prerogati<re.  There  are  tvro  inter- 
mediate periods  which  in  this  connection  we  neetl  only  men- 
tion in  order  to  dismiss.  I'rom  ihc  accession  of  the  Yorkist 
dynasty  to  the  beginning  of  the  Reformation,  the  Crown 
made  a  bold  an<l  fairly  successful  attempt  to  diEpense  with 
Parliaments  nllogcther ;  while  from  tlie  accession  of  the  Stuarts 
to  the  outbreak  of  the  Great   ke*bellion  the  two  reigning 
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kings  suecGsii-eljr  took  iheir  stand  on  (h«  prerogative  and 
relied  on  it  to  overawe  ttieir  Pailiaments  into  an  altitude  of 
Bubmission  snd  onent.  The  throe  periods  or  influence  may 
be  roughljr  described  as  those  of  the  l-inca»liijns,  the  Tudors 
and  the  1-Ianovetians.  During  these,  as  they  will  be  more 
giarticularly  defined,  ihc  efforts  of  the  Crown  to  procure  an 
artificial  harmony  with  the  House  of  Commons  must  be 
separately  noted. 

'l~hc  attempts  of  the  kings  to  eonlrol  the  compo&iiion  of 
tlie  House  of  Commons  seem  to  have  begun  almost  from 
the  moment  when  there  was  a  House  of  (.'ommons  to  con- 
trol. There  is  no  need  to  estimate  the  relative  influenee  of 
(he  Crown  and  of  the  sheriff,  i»r  even,  what  might  be  of 
greater  pr.-ictical  impurtancc,  that  o(  the  Crown  in  competition 
with  the  great  nobility.  In  some  tnst.inces  the  Crown  made 
use  of  the  sheriffs  for  the  furtherance  of  its  own  objects;  but 
in  general  its  inSucncc  may  be  said  to  have  l>een  exereiKtl 
by  methods  whidi  were  at  it*  disponl  alone.  These  methods 
may  be  sumtnari/.ed  a.s  attempts  to  alter  {a)  the  outward 
form  and  (A)  the  internal  animating  spirit  of  the  House  of 
(.'ommons.  Allempis  of  the  first  kind  look  one  of  two  forms, 
('onitiiuiional  custom  baaed  on  original  convenience  ulti- 
loaicly  fixed  the  number  of  popular  rcpreaentaiires  at  two 
respectively  for  each  shire  and  borough,  summoned  in  both 
eases  through  the  sheriRs  to  one  single  assembly ;  but.  for 
some  time  after  the  summons  of  what  succeeding  ages  have 
regarded  as  the  Model  Parliament  in  1395,  the  kings  did  not 
hesitate  to  (1)  a/Ur  the  numhen  amJ  detaiU  aj  fiWtiim  and 
mfeting.  An  cxamii>ation  of  the  instances  in  which  the  ex- 
ample of  1195  was  departed  from,  would  show  how  far,  at 
any  period  in  its  development,  the  parliamentar)-  system  was 
conildcred  to  be  binding.  Indeed,  the  name  'Magnum 
Concilium'  is  sometimes  (;iven  by  constitutional  writers  10 
all  a-Hsemblies  trailed  after  1395,  which  did  not  contain  the 
Itroper  constituents  of  a  statutable  I'artiameni  summoned 
in  a  projjer  way.  But,  strictly  speaking,  the  Magnum 
Coiuitiitm  was  the  old  Commune  Concilium  subsisting  as  a 
t'ouncil  of  .Magnates,  which,  even  as  late  as  1640,  the  king 
reserved  to  himself  the  right  of  specially  consulting.  Such 
deviations  as  are  now  under  coneideratiun  might  mofc  cot> 
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Tccily  be  described  as  Magna  Condtia  reinforced  i>y  rci)r 
scntativn  of  the  populat  constituencies.  Thvy  aw  found 
gcocrall)-  in  one  of  ibree  forms.  .Somcliitics,  in  addition  to 
the  Lords,  the  kini;  summoned  only  one  knight  from  each 
shire:  at  other  limes,  us  in  135*  and  1353,  the  mayon  of 
certain  towns  would  be  directed  lo  return  one  member  for 
the  borough ;  while  the  outward  form  of  I'.irliament  would 
almost  entirely  di&ai>])ear  in  the  separation  of  ihc  proiwr 
constituent  eiemenis  into  several  bodies  meeting  at  different 
pUcea.  But  since  the  constitutional  principle  ultimately 
triumphed,  it  may  be  safely  asserted  that  these  changes  only 
show  that  the  king  dreaded  hearing  the  national  complaints, 
not  that  he  wished  to  alter  the  essential  features  of  the  national 
assembly. 

With  a  similar  object  of  influencing  tlie  outward  form  of 
the  House  of  Commons,  the  king  oicnsionally  (3)  shorltntd  Ihi 
'  s.  c.  H,  orttmhx  timt  a/lvKtd/or  tht  n>uduft  of  t/eelions.'  The  ustial 
•<"■  allowance  of  forty  days  between  the  issue  of  the  writ  and  its 

return,  dates  from  Magna  Cnria.  But  it  was  aomettmes  to  the 
advanlajje  of  the  local  authority  acting  on  the  king's  behalf, 
iliai  this  lime  should  be  shortened.  Thus,  tn  1317  the  rMttce 
was  limited  to  thirty-five  days,  in  1351  lo  twenty-eight  days; 
while,  as  an  extreme  inMaiiee,  the  first  I'arlianicnt  summoned 
l^  llenrj-  IV  in  1399  had  only  seven  days'  notice,  and  con- 
tained, as  it  was  intended  lo  do,  the  same  members  as  its 
predecessor. 

Under  the  head  of   attempts  to  influence  the  sftrit  of 
ihe  Commons  come,  firstly,  some  of  the  (1)  i>ll<rxtli<nti  found 
from  time  to  time  in  tk<  writs  1/  tvmmoiti."    Interpolations 
W^  in  this  s|MTii  were  made  with   two  objects;    for  they  were 

intended,  positively,  to  secure  the  election  of  certain  classes 
Buch  as  the  'belted  knights'  already  mentioned,  and  nega- 
tively, lo  exclude  certain  classes  whose  absence  for  some 
reason  was  specially  desired.  Wc  have  s«en  that  a  peti- 
tion of  the  Commons  themselves  was  taken  for  the  ha«is  of 
an  ordinance  in  1371  excluding;  both  ^hi^ilTs  and  lawyers 
from  eligibility  fur  ihe  Hou.'ie  of  Commonii.  But  in  1350  it 
was  by  a  clause  in  ihc  writs  of  summons  issued  lo  the  shcrifls 
that  direction*  were  given  that  the  persons  chosen  should 
not  be  pleaders  and  maintaincrs  of  quarrels  or  men  who  lived 
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ly  such  gains ;  irhile  in  1387  public  opinion  obliged  Richard  II 
to  withdraw,  OK  conlrtry  to  thir  ancient  Torni  and  to  the  liber- 
ties of  the  Lords  and  Commons,  the  wiils  which,  with  the 
object  of  iliuiiin^;  oul  his  enemies  from  PiirltutiiaiT,  directed 
llic  election  of  penoiw '  in  modemii  dcbatis  niagis  indiffc rente*,' 
i.e.  who  had  not  taken  (xtrt  in  the  rcireni  quarrels.  Nor  are 
parallel  insUinccA  alto(,'cther  wanting  under  Uccr  sovereigns.' 
Qut  on  the  whole  the  writs  remained  substantially  the  same 
until  the  form  in  use  at  present  was  substituted  by  the  Ballot 
Act  of  1871.- 

But  if  any  alteration  of  the  terms  n(  the  writ  wa.i  re^rdcd 
ax  uncon.Htituti(inal,  it  may  have  been  possible  sometimes  for 
a  powerful  king  or  minister  to  {2)  ust  ike  ittflueiue  of  iht 
thtrifft  and  mtn  nf  Iht  ^rtal  nohUity  to  secure  the  return  of 
a  favourable  House  of  Commons.  In  1377  John  of  Gaunt 
procured  the  election  of  a  '  packed '  House  of  Commoito  which 
reversed  all  the  work  of  the  (iood  Parliament  of  the  |>rcvio\is 
year.  In  1397  the  exclamation  of  the  condemned  Earl  of 
Arundel,  'the  faitliful  t-ommons  are  not  here,'  j>oint«  to  the 
same  conclusioM:  while  in  t,}9((,  amonj;  the  cliar)(es  against 
Kirhard  II  was  that  of  tampering  with  the  elections  by  direct- 
ing the  sherilTs  to  return  ceriain  persons  whom  he  named.* 

It  will  be  seen  that  all  the  cited  instances  of  undue  roya] 
influence  over  Parliament  fall  within  the  reigns  of  Edward  111 
or  his  grandson.  Not  that  the  royal  influence  entirely  ceased 
under  the  I jncaxtrians ;  but  the  jwculiar  poiition  of  that 
dynasty,  with  its  purely  parliamentary  title,  caused  the  kings 
to  be  chaiy  of  any  action  likely  to  provoke  popular  murmurs ; 
while  tlicir  constitutional  endeavours  only  left  the  way  all  the 
more  clear  both  for  that  manipulation  by  the  sheriff  winch 
was  met  by  a  series  of  legislative  acts,  and  for  that  influence  of 
tht!  great  jiubility,  which  only  collapsed  with  tlieir  own  destruc- 
tion in  the  Wars  of  the  Roses.  The  Tu^ort  renewed  the 
tegular  summons  of  Parliament  because  they  were  possessed 
of  means  by  which  t>ot/i  Ijsrdi  and  Cwimom  skouid  rtmain 
under  royal  fontroJ.  The  wHble  House  of  l^rds  could  be 
restrained  by  the  addition  of  a  sullicienl  number  of  royal 
nominees  ;  and  individual  peers  could  be  punished  for  re- 
fractory conduct  by  exclusion  from  the  royal  prcsciKC.  More- 
over, ihc  Crown  still  occasionally  fell  back  upon  it>  old  policy 
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oi  {i)  disftniiiig  with  a  Parliament  Tor  yen  is  together.  Thut 
when,  despite  Eli&ibelh'a  prohibition,  the  Commons  insisted 
on  discussing  tha  questions  <>(  her  marriapi-  and  the  icitlcint-nl 
of  lh«  siii-ce-tsion,  xhe  punished  then)  hy  oiniltinij  to  summon 
1566-1571.  I'arliament  for  five  )'eirt;  and  again,  after  15&8,  when  the 
dinappcarance  of  the  long-thrcnicned  danger  from  abroad 
made  the  ('onimons  still  more  demonstrative,  I'niliamcnt 
was  called  only  four  limes  in  ilie  remaining  fiftei-'n  years  of 
Eliabeth's  rt:i^n.  At  the  «anie  lime,  when  a  Parliament  u-as 
held,  the  'riidurs  neglfClcd  no  means  of  procuring  one  favour- 
able to  the  royal  wishes.  All  the  1'iidor  sovereigns  courted 
the  prosperous  commercial  classes  by  largely  increasing  the 
borough  representation  in  the  House  of  Commons.  Uut  it 
was  with  the  object  of  securing  a  majority  of  votes  in  that 
Mouite  tliat  at  any  rate  the  last  ihtee  Tudots  used  the  royal 
prerojitative  of  granting  c\\a.nerna  {3)  cuil  inI^  existence  a  number 
0/ ttnatl borwigf):!,  later  well  dcsl^iaied  hy  the  epithet  'rotten,' 
whose  only  liik  to  special  representation  was  their  complete 
subservience  to  the  royal  influence.  Somewhat  similar  motives 
may  have  dietated  the  policy  0/  (3)  namnting,  by  the  same 
medium  of  a  royal  charter,  fAe  eonstituendet  of  the  borought ; 
though  possibly  in  the  end  these  swelled  the  influenoe  of  the 
local  landowners  rather  than  of  the  Crown  itself.  At  any  rate, 
where  the  king  could  not  nominate  he  could  influence,  and 
the  Council  under  Edward  VI  had  no  compunction  about 
sending  a  ciniubr  tetter  to  the  sheriffs  "ow  largely  removed 
from  the  ovcrshad owing  influence  of  the  local  nobility,  ordering 
them  to  see  that  the  shires  and  even  the  boroughs  elected  men 
of  learning  and  wisdom  such  as  should  be  nominated  by  the 
Council.  But,  although  the  rival  influence  of  the  nobility 
may  now  have  been  exercised  rather  at  the  bidding  of  the 
Crown  than  on  itx  otvn  behalf,  il  was  not  yet  extinct.  7'hus, 
in  the  reign  of  Mary  the  Earl  of  Sussex  wrote  10  the  electors  of 
Norfolk  and  Yarmouth  ordering  them  to  vote  for  his  nominees ;  * 
while  in  1571  the  removal  of  the  qualification  of  residence  for 
burgcNKcs  was  rejected  on  the  ground  that,  in  the  event  of  such 
re[X^l,  '  Lords'  IclK-rs  would  henceforth  bear  all  the  sway.'  - 

But  the  influence  of  the  Crown  did  not  cease  on  ihc  tlireshold 
of  Parliament.  'Hie  Speaker,  whose  office  only  seems  to  date 
defmiicly  from    1377,   was   the    nominee  of  the  Commons, 
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■hough  his  (■l<-i~ii<>»  required  confinnatioin  by  the  i'xown. 
Such  an  official  vnis  necessary,  not  oiiiy  as  chairman  o(  the 
House,  bui  3K0  an  il.t  N|)okcsmnii  iti  runimunii-atinn.i  with 
the  sovLfcign.  fJi-fort-  the  I.nnfniitri»n  c-fioili  the  ]it>t<lt.-rx 
of  this  office  s«;n>  U>  haw  bo«>  Kt-nt-nilly  the  Mcwards  or 
dependants  of  one  or  other  of  the  great  lords  whose  factions 
divided  the  court.  But  under  the  constitutional  rule  of  the 
LmcasUiaRS,  lo  judge  from  Ihc  long-winded  homilies  which 
they  inflicted  on  the  Icing,  ihcy  must  have  been  really  repre- 
sentative of  the  House  of  Commona.  The  Speaker  was  thu 
medium  of  communication  not  only  between  the  Cutumuns 
and  th<;  Crxm-n,  but  also  between  the  Crown  and  lh«  Commons ; 
and  it  became  his  bu.iint^»  10  explain  to  the  House  all  meatares 
which  the  Crown  wi.ilicd  H)  lay  before  the  Commons,  So 
iniponaiU  a  means  of  inlluence  was  not  to  be  lost,  and  ac- 
cordingly we  find  that  the  Tudors  practically  secured  for  the 
iting  the  (4)  itominatioH  of  the  Sfextktr  with  the  result  that  'the 
Speaker,  in»tead  of  l)ciiig  the  defender  of  the  liberties  of 
the  Mouse,  had  often  lo  reduce  it  In  an  order  that  meant 
obsequious  rclii  cnce  or  sullen  submission.' '  Even  Sir  Thomas  '  Stubfi 
'  More,  as  Speaker  in  the  Parliament  of  1523,  found  it  ditTieull  '^'J;  '" 
to  be  anything  except  the  subservient  agent  of  the  kuig  and  of  '„„j  ,\i,^'i, 
Wobey,  and  it  may  well  be  imagined  how  far  below  his  level  ff<''-  ^7'' 
the  majority  of  his  successors  would  be  found  in  effons  lo 
maintain  the  independence  of  the  House  of  Commons,  But 
as  the  Commons  grew  in  strength,  the  influent^  of  the  S[icafcer 
wn£  not  found  sufhcieni :  and  apart  from  the  persuasive  eflorls 
of  the  Star  Chamber,  Eli^beih  considered  it  neceuar^-  to  ensure 
the  election  of  an  important  ro)-a]  official,  the  (5)  Setrtlary 
of  Staff,  as  a  memlier  i»f  the  (Gammons.  I'he  fact  thai  this  post 
was  held  successively  by  Sir  William  (.'ceil,  afterwards  Lord 
Burleigh,  and  by  his  son,  is  sufficient  evidence  of  the  im- 
portance attached  by  the  queen  to  this  method  of  iniluencing 
the  House. 

Bui,  besides  these  indirect  methodi!  of  coercing  Parlia- 
ment, the  Crown  was  always  at  liberty  to  (6)  fall  back  upon  the 
prerogative,  to  issue  proclamations,  or  by  use  of  the  dispensing 
power  practically  to  annul  the  parliamentary  i>tatuto,  to  resort 
to  arbitrar)'  methods  of  raising  supplies  which  should  make  it 
less  dependent  on  a  grant  from  the  House  of  Commons,  10 


214 


ENGIJSH  CONSTITUTIONAL  IIISTORV 


ttteSluftrt 

UIumUi 

coouot 

t^rli>- 

mtnt. 


'  Frolhcro, 
180. 


ungle  out  for  piiiiishincnt  mcmbeni  gililiy  nf  offimMVir  >|»(.-«li«», 
Of  in  the  la&l  renon  to  fou-go  the  xiimmons  or  I'nrliiimenI 
allogether.  But  iniimidalion,  amounting  to  Ihc  direct  use  of 
force,  was  a  w«ik>ii  used  most  carefully,  nay,  spaiingly,  by 
tlie  Tudors  in  ilieir  rdationsi  with  th«r  rominons.  Henry  VIU 
tiased  some  of  his  most  unc<mstiliiii(jnal  :irlions  tin  the  nnnttion 
of  I':irliamt:nt  ;  llii-  Council  (if  Kdward  VI  consented  to  the 
repeal  of  more  than  one  of  the  harsh  measures  enacted  under 
his  predecessor ;  Marj-  only  obtained  her  desired  restoration 
to  cotmnunion  with  Rome  by  a  aacrilice  vrhi<:h  almost  robbed 
it  of  all  meaning;  Eliiabeth,  in  continual  conflict  u-iih  the 
Commons  and  not  abaliny;  one  joi  ht-r  own  lights,  yet  more 
than  once  ga^-c  way  to  ihc  plainly  expressed  feeling  of  the 
House  in  a  manner  that  scr>-ed  only  lo.cndear  her  all  the  more 
to  the  hearts  of  her  people. 

But  the  Stuarls  brought  with  ihem  high  notions  of  the  pre- 
rogative which  led  them  10  rogard  constitutional  forms  with 
contempt.  Thus  while,  in  the  matter  of  actual  mclhods,  the 
Stuait«  were  perhaps  mere  imitators  of  their  predecessors  and 
not  the  innovators  that  they  are  generally  given  the  credit, 
or  rather  discredit,  of  having  been,  yet  thc>'  were  for  cx-cr 
challenging  Parliament  by  a  definition  of  the  rights  of  the 
CroH-n,  and  thus  provoked  counter  definitions  as  to  the  limits 
of  a  power  whose  merit  it  is  that  it  has  never  been  reduced 
to  definition.  Thus  the  indirect  (->[>edients  of  the  Tuditrt  for 
keeping  Parliament  in  friendly  relations  with  the  Crown, 
practically  fell  into  entire  disuse.  The  wholcnale  creation  of 
'  rotten  boroughs '  almost  ceased  with  the  accession  of  the 
Stuarts ;  and  by  far  the  larger  number  of  those  which  were 
crt^tcd  or  revived  under  James  I  and  Charles  I  owed  their 
priril^c  to  an  order  of  the  House  of  Commons  for  the 
issue  of  a  writ  on  their  behalf.  Again,  all  actual  interference 
with  the  elections  or  Ihc  issue  of  directions  as  to  who  should 
be  elected  seems,  with  one  exception,'  to  ha\-e  ceased. 
James  I  and  his  son  seemed  10  prefer  to  meet  their  Parlia* 
mcnts  face  to  face  or  not  at  all.  But  tlxi  resolute  attitude 
of  the  House  from  the  very  firat  convinced  the  Stuarts  of  the 
neccssit)'  of  occasionally  resorting  to  other  means  than  mcr« 
force  for  making  Parliament  submissive.  But  even  here,  in 
ibe  measures  which  they  adopted  for  this  purj>ose,  they  pitched 
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Upon  in«ihodK  which  th«  Tudots  would  have  soomed.    In  1614 
Jaoks.  M  Ihc  advice  of  Bacon,  made  an  atlem|)i  to  form  witliin 
the  Commons  a  pariy  of  persons  devoted  to  iht;  inttfix^ts  of  ihc 
king.     But  these  'Undertakert,'  a*  they  ikk  called,  met  with 
complete  failiin-,  and  the  '/VtdKd'  rntliamtni,  as  it  came  lo 
be  «ill(.-d,  hrokc  up  wiihoiit  having  enacted  a  single  legUlalive 
mca^iTc.'     No  happier  was  the  attempt  of  Charles  I  in  1616. 1  Gatdlnct 
By  a  parliamentary  ordinance  issued  in  answer  to  a  petition  ii.  wSct 
of  the  Commons  in  1 3;  i.  shctiffi  as  returning  olficera  had  hecn  **^' 
declared  ineligible  as  nieinben  for  their  own  shires.     Charles 
look  advantage  of  this ;  and,  hy  nominating  »ome  of  the  leading 
members  of  the  opiHMilion  as  KhcrjfTs,  he  hoped  to  stave  ofT 
criticism  in  his  second  Parlinmcnt.'     Hut  the  natural  hostility  */*"'• 
of  the  opposition  was  only  increased  by  this  obvious  attempt  "'"  ^^' 
to  remove  its  leaders.     Nor  did  the  new  kings  even  take  ihc 
trouble  to  see  that  their  views  were  adc<iuntcly  laid  before 
the  Commons  ;  for,  abandoninf{  the  salulAi)'  plan  of  Eliubeth, 
they  placed   in   the   House  as  exponents  of  the  royal  will 
second-rate  politicians  and  mere  mouthpieces  of  the  ministers 
who  in  reality  directed  the  royal  policy.     It  is  no  wonder, 
then,  thai  the  means  which  these  kings  preferred  were  such  as 
overrode  and  ultimately  aboliilied  all    constitutional   forms 
whatsoe\'cr,  or  thai  Parliament  olttmalely  dealt  out  to  them 
that   measure   of  justice  which  the  kings  would   fain  have 
inflicted  on  ihe  Commons, 

The  Restoration   brought  back  a  Parliament  much  more  Method* 
truly  loyal  10  the  Crown  than  any  since  the  Tudor  times,  and  '''  ''^*  '""^ 
Charles  II  was  restored  unconditionally  to  the  preTDK;atives  nano- 
enjoyed  by  his  ancestors.     Hut  the  Rebellion  lay  between  him  verinn*. 
and  [he  methods  employed  by  his  father  and  grand&tltw  for 
the  maintenance  of  those  prerogative*.     Wlien  once  the  fervour 
of  their  early  loyally  had  tpent  itself,  he  was  forced  to  have 
recourse  to  subtler  device*  for  keeping  a  hold  tipon  his  Parlia- 
ments.     And  yet  the  old   methods   did    not   die  without   a 
Struggle.     In  1674  the  city  and  county  of  L>urham  had  been 
summoned  for  the  first  time  to  lake  their  place  in  the  rcpre- 
seiiiative  system  of  the  countr>-.     In  1681  Charles,  not  to  l>e  t6Si. 
outdone  by  Parliament,  called  out  a  prerogative  which  had 
been  for  some  little  while  in  abeyance,  and  by  royal  charter 
enfranchised  the  lo)'al  town  of  Newark)  but  the  attitude  of 
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the  Commons  warned  him  noi  lo  repeat  the  act,  Apain, 
boih  he  and  his  brother  made  thai  assault  upon  ihe  exiNiin): 
charters  of  the  boroughs  which  proved  'the  last  form  of  violent 
cjctemol  measures  used  by  the  king  to  ifftci  the  reprenentaiion.' 
Charles  took  car*'  also  that  the  Crown  :;hould  be  adequately 
represented  in  the  Houseof  Commons,  and  hcc%'cn  lent  himself 
to  the  formation  ofa  group  of  members  within  the  House  for  the 
maintenance  of  the  royal  influence  and  ihe  distribution  of  iLi 
favours.  Dut  all  these  arc  as  nothinj;  comjiared  with  that 
gigantic  syitetn  of farliamenlary  eomtftioH  which  arose  under 
Charles  II  »hen  the  lojral  fcelinj!  of  iSirliament  began  to  wane. 
The  Revolution  of  t688  practically  removed  from  the  power 
of  the  Crown  all  means  of  direct  and  open  influence  on  the 
Commons,  while  it  left  the  Commons  a  clote  oligarchy  vHth 
increased  power  and  no  correspondingly  increased  responsi- 
bilities. The  only  meAns  of  influence  were  indirect,  and  the 
low  political  morality  of  the  lime  dictated  what  form  they 
should  take.  For  more  than  n  century  this  gross  system  lay 
like  a  btight  upon  the  constitution,  affecting  c^-en  ihc  keen  party 
contest  of  the  reigns  of  William  III  and  Anne,  but  flourishing 
especially  amid  the  party  intrigue  and  selfish  scramble  for  oflicc 
which  cliaracterixe  the  early  years  of  the  Hanoverian  dynasty. 
Such  corruption  wag  protean  in  its  ^hnpes :  but  it  is  both 
possible  and  instructive  to  discriminate  between  the  chief  forms 
which  it  assumed. 

Tlie  most  gross  method  was  (a)  the  dtrtet  payment  of  sums 
of  mone)-  in  return  for  voici  given  either  at  the  polling  booth 
by  electors  or  by  members  in  Parliament.  This  was  chiefly 
rendered  possible  by  the  general  stale  of  the  finances  and 
especially  by  the  fact  that  there  was  a  portion  of  the  royal 
income  over  which  Parliament  had  no  control  and  which  was 
therefore  specially  adapted  for  use  as  secret  service  money. 
In  the  Bctual  traffic  over  the  rotten  boroughs  the  Crown  found 
formidable  rivals  in  the  great  nobility ;  but  yet  an  estimate 
made  in  1793  shows  that  sixteen  members  of  the  Commons 
were  the  direct  nominees  of  the  Crown,  while  the  secret  corre- 
spondence of  George  III  and  his  ministers  affords  abundant 
proof  of  the  large  sums  spent  on  the  direct  bribery  of '  free 
and  independent  *  >-oieis  at  the  hustings.'  The  easier  method, 
however,  was  to  obtain  by  some  heavy  bribe,  probably  other 
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pccuniflry.  the  support  of  jome  of  (he  great  borough-  ountine 
,_flgirTs :  while  the  minislcm  of  ihe  frown  kept  the  revenues  Ji"'" 
their  (lispo^l  for  ihc  purchase  of  actual  votes  in  Parliament.  Q(„_  i^j 
A  fnoic  permanent  influence  was  obiained  by  (^)  thi;  forma-  wiib  Lord 
Hon  of  a  ministerial  party  wUhin  the  House  of  Common!)  by  ^*"'*'' 
the  judiei(>us  i'  wbok-siik-,  (hstributiun  of  ^ees  and  /emioHS. 
Of  the  gntduni  disqualilication  of  officeholders  for  scats  in  the 
House  of  Commons  mention  has  already  been  made.'      It '  p.  t%j, 
will  be  sufficient  here  to  summariie  the  results  of  the  various 
Ic-gislative  efforts  in  this  direction.*    At  ihe  time  of  the  Place  *  Enkine 
Bill  uf  1743,  100  members  of  the  House  of  Commons  were^*}*-'- 
said  to  hold  Crown  appointments  of  various  kinds.     That  J^^rs- 
Act  only  affected  the  holders  of  minor  officx^'S )  but  none  the  1741. 
less  it  bad  a  salutar)-  effect  in  checking  a  pernicious  means  of 
royal  influence.    Still,  many  placemen  remained  in  the  House ; 
nor  was  their  influence  disguised.      The   party  of  '  King's 
Friends'  succeeded  where  James  I's  Undertakers  bad   met 
with  failure,  and  Burke's  iTidipnant  tirades  in  the  '  Thoughts 
on  the  Present  Hiscontents '  took  practical  shape  in  a  (treat 
scheme  of  economical   reform.      In    1780  he  proposed  the 
abolition  of  fifty  oflices  held   by  members  of  one  or  other 
House  of  Parliament.      Notwithstanding   the  opposition  in 
favour  of  retaining  'the  turnspit   in   the  king's  kitchen'  ax 
a  member  of  Parliament,  Lord  Rockingham's  Act  of  1783  »C«o. 
itijppressed  a  number  of   offices  connected   with   the  royal  "^' '■  **■ 
boii.tehold  which,  in  the  event  of  their  revival,  should   be  lySa. 
considered  new  offices  within  the  meaninjt  of  the  .\ci  of  1706 
in  amendment  of  the  Act  of  Settlement ;  in  Other  words,  they 
should   disqualify  their  holders   for  seats  in  the  House  of 
Common-;.     This  was  'the  last  of  the  statutes  which,   in 
creating   official   disqualifications,  had   in  view  the   indepen- 
dence of  ihc  Hou^c  of  Commons.' '     Future  disqualifying  Acts  '  Anwn, 
were  chiefly  inicnded  to  secure  a  permanent  civil  icrvice  which  '■  3**- 
should   be  undisturbed  in   the  discharge   of   administrative 
routine  by  considerations  baaed  ti|>on  the  fortune  of  party 
politics.     The  effect  of  these  Acts  has  been  to  reduce  the 
number  of  pboemen  in  the  House  of  Commons  from  370  at 
the  secession  of  the  Hanoverians,  to  less  than  ninety  under 
George  IV.    The  Reform  Act  of  183a  bad  an  immediate  influ- 
ence in  the  same  direction.     At  the  same  time,  there  has  always 
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bft-n  a  oontu'dcnthli;  number  of  ofiiri-ni  of  tlic  army  and  navy 
who,  a.1  havint;  liocn  brc<)  u|)  in  kcIingH  of  loyalty  to  the 
Crown,  are  regarded  by  the  exlTcincr  radiral*  ;w  the  most 
dangerous  tyiw  of  pla<'i.'mcn.  But  ihc  vi-i)-  knowledge  ofr  this 
loyalty  wa-'S  a  dangerous  wapon  in  the  hands  of  unscrupulous 
politicians,  and  neither  Walpok-  in  the  case  of  ihc  'Cornet  of 
Horse'  Pitt,  nor  George  111  in  thai  of  General  Conway — to 
mention  only  the  most  notorious  inKlonc-et— hctitatt-d  to  dia- 
niiss  the  holders  of  these  non-political  offices  for  acl»  und 
speeches  in  Parliament.  General  Conway,  however,  supplied 
1765.1766.  the  last  example;  and  the  constitutional  temper  of  Lord 
Rockingham's  finit  administration  ]>ut  an  end  to  this  unwar- 
rantable use  of  the  roj-al  power. 

The  question  ot /^mioHf*  as  well  as  offices,  had  been  dealt 
with  by  the  .\ct  of  Seiilcmenl ;  but  its  severe  provisions 
had  been  modilicd  by  ibc  Act  of  1706,  which  merely  dosed 
the  doors  of  Parliament  to  those  whose  pensions  were  enjoyed 
during  the  pleasure  of  the  Crown.  To  thcic  an  Act  of  the 
first  year  of  George  1  added  pensioners  for  terras  of  years. 
But  none  of  these  provisions  could  cover  the  case  of  «c<:ret 
pensions  or  of  pensions  granted  to  the  wives  of  the  royal 
hirelings.  A^insI  such  there  was  no  saf^uard  so  long  ai 
the  system  of  munagcinent  of  Crown  revenues  left  a  sufficient 
sum  of  money  in  the  king's  hands  which  could  he  applied 
to  such  purposes,  The  history  of  civil  list  jtentions,  apart 
from  the  question  of  a  seal  in  Parliament,  is  in  itself  a 
revelation  of  the  tne*ponsihle  waste  of  money  which  was 
characteristic  of  eighteenth-century-  government.  "  It  was  on 
the  accession  of  Queen  .'Vnne  that  an  attempt  was  made  by 
law  to  restrain  the  power  of  the  Crown  in  granting  pensions 
chatgcd  upon  its  hereditary  revenues  and  ivliose  payment  was 
binding  on  its  successors.  The  Act  which  first  restrained 
the  alienation  of  Crown  lands,  also  provided  that  no  portion 
of  the  hereditary  revenues  could  be  granted  away  for  any 
term  beyond  the  life  of  the  reigning  sovereign.  With  the 
accession  of  George  III  such  pensions  became  chargeable  on 
the  Civil  List,  and  by  Lord  Rockingham's  Act  of  1782  their 
gTOSx  amount  was  considerably  rcstrieied.  The  Irish  pension 
list,  whose  history  is  particularly  scandalous,  .ind  the  Scotch  ■ 
pension  list  remained  untouched  by  the  Act  of  Anne.     In ' 
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179,';,  in  imitation  of  th«  En^tinh  exampli;  on  Geoigc  Itl's 
«cr«Ksi"n,  the  hereditary  revenues  i>r  the  formiT  were  ex- 
changed for  a  lixcd  ('ivit  List,  to|;clhcr  with  a  separate  pension 
list  of  no  U-w  than  ^114-000.  Thi.i  5uni  was  rediiccd  in 
181,}  and  n(;din  in  1S20  to  the  sul)siiiniial  figure  of  jCso,ooo. 
In  1810  the  Scotch  pension  list  was  reduced  t>y  Pailiaiuent  to 
jC'SiOoo.  In  1S30  the  three  pension  Usts  were  connolidaled 
and  the  amount  rediired  rrom  more  than  ^145,000  to 
j{f70,ooo.  Finally,  on  the  accession  of  the  late  sovereign 
the  Tight  of  the  Oown  to  grant  pensions  was  limited  to 
j£t,2oo  a  year,  and  quatificaiionH  were  suited  for  such 
pensions,  wliich  would  remove  them  beyond  the  region  of 
political  R-ward. 

A  far  more  subtle  method  of  buying  votes  than  any  yet 
enumerated  was  (c)  the  judicious  distribution  of  litins  in  luans, 
httfriti  liMd  eontrMts '  among  supporters  of  the  government. 
l*he£e  were  all  favourile  mcatw  of  ^icairing  n  ]i.irliamentnry 
majority  during  the  firii  twenty  years  of  the  reign  of  George  III. 
The  scandals  caused  by  the  transactions  of  Bute,  of  Grafton 
and  of  Nonli  himself,  caused  the  latter  in  1781  to  raise  a  new 
loon  by  a  system  of  close  subscrijiiions ;  hut  the  dcathbloir 
to  the  waste  of  public  money  which  had  been  due  to  the 
system  of  jobbing  loans  and  lotteries,  was  dealt  by  the  younger 
Pitt,  who  developed  North's  latest  device  for  raising  money 
Into  the  modem  form  of  contraets  by  Kcaled  proposals  from 
difTcreni  persons,  which  were  opened  in  each  other's  presence 
and  the  lowest  tenders  then  and  there  accepted-  The  ex- 
travagance of  loans  and  loiterieN  was  only  outdone  in  sheer 
wastefulness  by  the  grant  of  lucrative  contracts  for  the  public 
service,  a  fonn  of  bribery  which  was  especially  accqiiable 
to  the  commercial  members  of  the  House.  The  Dagranl 
abu'ce  of  this  system  during  the  coune  of  the  war  with  the 
American  Colonies,  caused  the  introduction  of  a  bill  to  dis- 
qualify tdose  government  contractors  for  «  seat  iij  the  Houses 
TIjis,  though  at  first  rejected,  was  successfully  cartied  through 
by  the  second  Rockingham  ministry  in  1783, 

An  invesligalioti  into  tlie  sources  and  tbc  prevalence  of 
corruption  in  the  ei^bli-enlh  century  leaves  us  wonden'ng  bow, 
in  such  adverse  ironditinns,  public  integrity  could  in  any  sense 
be  kept  alive.     It   must,  bowei-cr,  be  remembered  that  the 
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1eKttini.tte  \>nxe»  were  so  gwnt  a*  lo  aliraci  the  bMi  ability  to 
ihe  -KTvicc  of  the  SMCv.  Thus  wliili'  a  parliamcntaiy  majorily 
was  held  tiigflhtr  hy  itk-girimatc  mwtis.  ilic  more  honourable 
stnlesincn,  »uch  a*  Kockingham  and  bolh  ihe  Pills,  unsparingly 
conduroncd  rhc  use  of  such  methods,  even  while  iliey  found 
themselves  obligeJ  to  acquiesce  in  their  eKiitence.  But 
such  condemn  a  [ton  had  a  wholesome  rcMult ;  it  kept  alive 
u  standard  of  public  opinion  in  the  matter;  it  gradually 
eliminated  the  gro»*(.T  methods  of  corruption,  and  it  prepared 
the  way  for  a  time  when  pohtical  principles  should  be  suffi- 
ciently strong  lo  enable  a  popular  minister  lo  dispcrisc  with 
a  bought  majority,  and  when  the  reform  of  Parliament  iJiotild 
put  such  methods  of  diplomaty  beyond  the  reach  of  the  iiiom 
skilful  |>aity  manager.  liui  in  defence  of  the  existing  con- 
stituencies il  itbould  he  said  that,  even  before  inarliamcntary 
reform  was  obtained,  they  represented  oi>  ihc  whole  the  most 
educated  classes  in  the  couniTy,  and  that  in  moments  of 
popular  excitement  they  proved  thcmsetvcs  not  unwillini;  to 
respond  to  pressure  from  outside.  Moreover,  in  Parliament 
itscK  the  existence  of  political  parties  ensured  the  advocacy 
of  popular  measures  and  theii  support  by  popular  arguments. 
Thus  the  long  exclusion  of  the  Tories  from  power  under  the 
5nt  two  Hanoverian  monaichs  turned  the  dcfenden  of  the 
prerogative  into  tlie  champions  of  parliamentary  purity ;  and 
Ihe  equally  long  exclusion  of  the  Whigs  under  George  III 
turned  the  exponents  of  oligarchical  government  into  the 
proposers  of  a  moderate,  but  sufficient,  scheme  of  parlit- 
mentary  reform.  Nor  should  the  fjrowing  influence  of  the 
press  he  uiiderratetl ;  for  it  triumphed  in  its  stniggle  with  the 
House  of  (..'ommons  over  the  publication  of  debates,  and 
together  with,  and  perhaps  with  more  wholesome  effect  than, 
the  organization  of  parties,  it  must  hare  done  much  to  form 
an  intelttgent  public  opinion.' 

g  31.  Meanwhile,  the  question  of  Parliamentary  reform 
was  attracting  a  continually  larger  share  of  the  public  attention. 
The  movement  which  culminated  in  the  Act  uf  1831  may 
be  said  to  have  gone  through  four  phaies.  The  first  of  these 
may  be  described  as  preliminary.  In  point  of  time  it  was 
prior  to  the  French  Revolution,  and  was  marked  by  the 
mggcstions  of  individual  statesmen  who  felt  the  evils  of  the 
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existing  i)^^!!!.    The  first  of  these  was  no  Less  a  pcreon 

U»n  ih«  cl^er  I'itt  who,  as  Lord  CMham,  on  two  separate 

occasions  puimcd  out   the  ncccsaity  for  Ihc  amendment  of  1766. 

the  liotouuh  ri:i)Tcieii[!iiii)i),  and  as  u  tcaycAy  su^-Kted  tbe  '^^°' 

addition  of  a  third  member  to  every  county  Mo  counlcrhabnee 

the  vreit;lit  of  corrupt  and  vmal  boroughs.'     He  ventured  to 

ivophesy  that,   'before  the  end  of  This  century,  either  the 

P^liaoient  will  reform  itself  from  within,  or  be  reformed  with 

a  vengeance  from  without.'     It  ts  much  lo  the  honour  of  the 

notorious   If V/ict  ihAi  the  next  suggestions  of  parliamentary 

reform  arc  a'.^ociatcd  with  his  name.     In   1776  he  proposed  i??^. 

tL  bill  which  came  ncBTer  than  any  of  these  earher  schemes 

to  tlic  principles  which  received  recognition  in  1833.     Thus, 

the   disfrimchuemrnt    of  tlie   rotten    boroughs    which    even 

Chatham    hiid   not   fett  justilied    in  suggesting,   was  lo    t>e 

■ceompdnicd  by  an  increase  of  roembeis  from  London  and 

the  large  counties,  and  the  enfranchisement  of  &c\'cral  '  rich, 

populous,   trading   towns.'     I.css  merit  was  attached  to  the 

terms    of  a   measure  introduced  in    1780  by  the   Dttkt  o/ijUo. 

KUhm^nd,  which  took  for  its  basis  the  principles  of  annual 

luiliaments,  universal  su^ragc  and  equal   electoral  districts. 

Th«e  were  thnx-  points  of  the  later  'People's  Charter,"  and  {1838.) 

outside  the  walU  of  {'arliament  were  supported  by  the  '  Society 

for  Promoting  O^institutional  Information,'  which  na.s  founded 

in  the  same  year  by  Major  (.tartwright  and  joined  by  members 

of  both   Houses.     Bui  the  bill  was  proposed  in  the  midst  of 

the  (fordon  riots  and  met  with  no  sympathy  in  Parliament 

itself.     The    last  ol'  thc^e  prcliininary  attempts  at  reform   is 

connected  with  the  name  of  the  younger    WiUiattt  Pitt,  who 

made  no  less  than  three  proposals  with   this  object.     The 

first  of  these  was  in  i78>,  during  the  second   Rockinglum  1781, 

administration,  when  hi»  motion  for  a  committee  to  tn<iuiie 

into  the  state  of  the  parliamentary  representation  wa.s  rejected 

by  the  Kmall  majority  of  ao.     'It  has  been  noticed,'  remarks 

Mr.    l.ccky,   'that   the  reformers  never  a^in  had  so  good 

a  division  until  iSji."     Nothing  daunted,  I'itt  returned  to  the  ■  iv.  333. 

charge  in  the  very  next  year,  and  white  in  opposition  to  the 

Coalition  Ministry  of  Fox  and  North,  he  advanced  a  step  1783. 

fuRlter    by    the  i>r()piM3l  of   three  tentative  resolutions  for 

mosuies  to  pict'ciil   bribery,  disfranchise  coirupl  borougbt 
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and  inacase  ihc  county  members.  But  these  sugseslions, 
while  (Jisappoinling  to  the  advocates  of  reform  who  were 
flooding  the  House  with  pcihions,  did  not  commend  them- 
selves to  a  IVIiamenI  whose  conscience  had  been  allayed  by 
Lord  Rockingham's  lalc  moderate  mcaKurcs,  and,  in  a  full 
liouBc  or  450.  Pill's  motion  was  rejected  by  a  majority  of  144. 
The  third  and  last  attempt  was  in  1785,  when  Pill  had  lakt-n 
bis  place  at  the  head  of  the  ministry  as  the  nominee  of  the 
king.  Despite  the  known  hostility  of  George  III,  Pitt 
redeemed  the  plcdjjc  lie  had  so  often  given,  and  introduced 
a  comprehensive  scheme  of  reform.  By  this  he  proposed 
(fl)  to  distribute  among  London  and  the  counties  and  certain 
large,  hitherto  unenfranchised,  towns,  a  hundred  members 
gained  by  the  disfmnchiscment  and  purchase  of  small  and 
*  rotten '  boroughs ;  (^)  to  enlat^e  the  county  franchise  by  tlie 
addition  of  copyholders,  and  {£)  10  coni[ienAaie  the  proprietors 
of  the  disfranchised  boroughs  to  the  amount  of  a  million 
sterling  from  the  revenues  of  the  State.  No  doubt,  I'iit  tlumghi 
tliat  this  was  the  only  way  out  of  a  great  pmcticAl  ditliculty,  and 
he  actually  applied  this  method  afterwards  on  n  lari^c  scale  for 
effecting  the  Irish  Union ;  but  ilie  ardent  reformers  refused  to 
recognise  the  vested  right  of  property  in  tlie  rq>resentation. 
while  the  king  and  the  rest  of  the  ministry  were  directly  hostile. 
Pitt  was  even  refused  Ituive  to  bring  in  his  bill,  but  by  a 
diminished  majority  of  74  in  a  House  of  410  members.  In 
1750,  on  Flood's  motion,  and  again  in  1791  on  Grey's  motion 
in  favour  of  reform,  Pitt  acknowledged  that  be  .»lill  entertained 
an  opinion  in  its  favour,  although  he  believed  that  under  the 
present  circumstances  it  was  impracticable.' 

In  truth,  the  firat  phase  of  the  reform  movcmciil  was  at  an 
end.  It  was  no  longer  a  question  which  depended  lor  iix 
advocacy  on  indiviihial  statesmen.  The  early  stages  of  the 
French  Revolution  made  it  in  Kngland  the  creed  of  a  party 
which  welcomed  the  example  of  a  jkopic  struggling  to  be 
free;  while  the  excesses  of  the  Rc*'olution,  together  with 
the  Bufferings  of  the  working  classes  in  England  by  reason 
of  the  prolonged  war.  threw  the  cause  of  i«rliamentaty  reform 
into  the  hands  of  leaders  of  '  Hampden  Clubs '  and  other 
democratic  associations  which  found  tlicir  sujiport  amon^  the 
unenfranchised  classes  of  the  nation.     Thus  a  second  pimse 
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may  be  said  10  extend  from   1790,  when  Pitt  definitely  re- 
nounced the  causi',  to  1797,  when  an  daboruie  motion  of  Grey 
and  Etslune  was  rejected  by  a  large  majority.     During  These 
J^ean  the  propoiotls  uf  the  reformers  under  tlie  l<;aili:r^hii>  of 
Mr.  Grey  «-ere  oh  ihe  lit«;s  of  thtwc  which  I'itt  had  recently 
formulaied,  and  were  «u|>poncd  by  the  '  Friends  of  the  People,' 
the  most  lenpcctablc  lunong  the  political  societies  which  then 
sprang  into  cxislencc.'     After  the  defeat  of  Grey's  motion  the  '  EnVine 
opposition  for  a  time  seceded  from  the  House  of  Commons  *'"''■  '■ 
as  a  prutc5.i  against  the  wh<}le  policy  of  rej>ression  for  which 
Pitt  WHS  using  his  huge  parliamentary  majority.     With  this 
episode  the  reform  movetnent  cntea'd  on  its  third  and.  Icsut 
creditable  phase.     For  twenty-three  years  it  was  practioilly  the  Thini 
monopoly  of  demagogues  outside  Parliament.   Greyand  Er&kine  ?jJJ!ja2o_ 
were  called  lo  the  House  of  Lords,  and  its  advocacy  in  ihe 
Commons  was  left  to  an   eccentric  aristocrat — Sir    Francis 
Burdctt.     To  the  earlier  proposals  of  the  Duke  of  Richmond 
was  now  added  the  dcmocraiic  safeguard  of  (he  vote  by  ballot ; 
but  frcquetii  motions  on  behalf  of  Buch  extreme  principles 
ended  tqr  teaving  tlicir  i>ruposer  with  one  sup|K>rter  in  the "  /»id 
House.*  ^-S- "' 

The  fourth  and  C()ncludinK  phate  bc^n  when  Lord  John  Koutili 
Kussell  associated  himself  with  the  question,  and  thus  restored  pi^Bv-- 
the   leadership  in   ihe   movement   to  the  U'higs.     His  first'  '°''  ^' 
motion  in  favour  of  reform  in  1  jtio  was  followed  by  others  in 
iKsi,  1S33  and  1836  on  the  old  line.s  which  had  been  laid 
down  by  Pilt  and  Grey ;  but  they  were  all  equally  rejected  by 
majorities  of  more  than  a  hundred.'    'I'he  only  prospect  ot'/^iJ-'u 
success  seemed  lo  lie  in  a  chan};e  of  tactics.    The  reformers  *'°"^"' 
determined  to  attack  and  destroy  in  detail  all  those  boroughs 
which  could  be  coni-ictcd  of  ^rou  corruption,     liuch  disfran- 
chi.iement,  indeed,  was  nut  aliojteiher  unknown  in  the  pa*t, 
and  bribery  and  traffic  in  .-iealii  were  now  lo  be  R^rdcd,  not 
so  much  a.s  regrettable  but  jKibaps  neceitnry  accompaniments 
of  the  political  system  of  the  time,  as  serious  moral  c^ils  which 
must  at  all  costs  lie  rooted  out.     in  iSaoa  preliminary  success 
was  gained  by  the  disfranchisement  of  the  Cornish  borough  of 
Gtampound,  whoie  mcmbcis  were  transferred  to  the  county  of 
York.'    But  ihe  reformers  desired  to  go  a  !>tep  further,  and  i» '  }tid.  I, 
transfer  rcprcscntativcH  so  gained  to  tlie  large  manufacluiing  409. 
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lowiu  which  were  us  yet  entire)):  unrepresented.    With  this '' 
view,   they  attacked   four  notoriou*  aucs  which   had   been 
exposed  in  the  dcciions  nf  i8a6.     These  were  Northampton 
and  Leicester,  vrhcri;  the  corporotiuns  had  applied  brgc  sums 
of  the  corporate  fimd^  lo  support  minUterial  candidates,  and 
I'cnrhyri  and  l-'.tsi  Retford,  where  bribery  had  been  employed 
in   the  mo&t  shameless   manner.     Kui   ihe  prnpasaU  of  the 
relbrming  party  were  defeated  over  their  attempts  to  Iransfcr 
(he  .■ieais  to  Manchester  and  Birmingham.'     Had  the  govern- 
ment  conceded  iKcm;  demands,  it  is  jw^siblc  tliat  the  progress 
of  reform  would  have  been  postponed  for  many  years.     As  it 
was,,  their  rigid  opposition  caused  the  reHii^Tiation  of  all  the] 
more  liberal   members  of  the  miniMry  and  weakened  their' 
rankti  for  tlie  Atrutjgle  which  now  bei^ime  inevitable. 

In  1S30  Lunl  John  Russell  propused  the  direct  enfranchise- 
ment of  Leeds  Birmingham  anil  Manchester,  and  O'Connell  ■ 
look  up  ihe  programme  of  Sir  Francis  liurdett.     But  the  death  ' 
of  Geor}{e  IV  in  this  year  and  the  consequent  dissolution  of  i 
Parliament  brought  matters  to  a  crisis.     1'hc  immediate  succetc  I 
of  the  reform  movement  may  be  ascnl>ed  to  three  circum-l 
stances,     In  the  first  place,  the.  Catholic  Emancipation 
of    i8j9    had   so   locj^ened   the    bonds   ol   party   allegiaiic 
that  politicians  were  only  waiting  for  some   popular  ciV   tO-1 
form  themselves  into  new  patties.     Then  came  the  Revolution  | 
of  i8jo,  when  Charles  X's  attempt.s  to  rcpr<:»  freedom  of  dis-' 
cushion  and  representative  government  in  France  resulted  in  ] 
his  deposition ;  and  the  excitement  was   heightened   by    the  J 
revolt  of  Belgium  from  Holland,  to  which  she  liad  been  joined  j 
in  jSiJ.     Finally,  tlii?  Duke  of  Wclhngton,  who  was   Ptimej 
Minister,  threw  down  a  direct  challenge  to  tlie  country  when,) 
in  the  debate  on  the  addreis,  he  declared,  in  answer  to  Eart 
Grey,    that    'the   legislature   and   system   of   representation i 
iiosiessed   the  full   and  entire  confidence  of  the  country. 
A  forUiight  later  the  Duke  was  defeated  on  a  motion  of  inquiry 
into  Ihe  Civil  List,  and  resigned.     Lord  Grey  became  I'rime 
Minister,  and  was  of  course  pledged  to  a  measure  of  parlia- 
mentary reform.     The  difficulties  to  be  overcome  were  enor-  , 
mous — on  the  one  side,  the  reluctance  of  the  king  and  the] 
open  hostility  of  the  boroughmonger^  and,  through  them,  of  J 
«  Buyority  in  perhaps  both  Houses  of  Parliament;  on  tlie  oUierj 
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sid*;,  th<;  <l4.-sirc«  or  the  more  ardent  reformers  who  now  looked 
for  an  adequate  rcalixalion  of  their  dreams.  IJul  dc«]>itL-  all 
ihL-sc.  (he  mcs&utc  of  the  govfriinii-nl.  modcMic  wid  >el 
compri-hensiv-e  in  its  provisionii,  vras  carried  lo  a  iriumphaiii 
conctiuion.  Three  bill*  in  Kuixcision  vfcrc  introduced.  The 
first,  proposed  hy  [.ord  John  Russell  in  Mareh,  1831,  was  only 
carried  through  the  House  of  Commons  by  a  majority  of  one  on 
its  snmnd  reading,  and  was  defeated  in  Committee.  Parliament 
was  dissolved,  and  in  3  House  of  Commons  full  of  members 
pledged  to  reform,  the  new  bill  was  parsed  by  a  majority  of  136, 
only  to  be  thrown  out  in  the  Ixirds  by  41.  A  third  bill  was 
promptly  introduced,  which  remedied  nonie  of  the  objection- 
able clau.ici  of  its  two  predecessors  ;  thus  il  retained  the  number 
of  niemberN  nf  ihe  House  at  the  Kime  total  as  before,  instead 
of  reducing  them  as  was  at  first  proposed.  This  bill  passed  the 
Commons  by  a  majority  of  161,  and  in  April,  1831,  its  second 
reading  was  afllrmcd  by  ihc  Ixirds  by  9  votes.  But  this  wis 
only  preliminary  to  its  destruction  by  amendments  moved  in 
Committee.  In  fact,  the  moment  had  come  when  either  the 
I^>rds  muftgive  way  or  the  miniMcrs  resign.  The  king  refused 
to  create  a  sufHcient  number  o>  |>eers,  and  the  ministers  did 
rcBi};n.  The  Commons  passed  votes  oi  confidence  in  them : 
Wellington  in  vain  attcmided  to  form  a  cabinet,  and  Grey  and 
his  followers  returned  to  ofGoc.  The  king  now  put  no  obstacle 
to  the  creation  of  peers,  but  at  tlie  same  time  used  his  personal 
influence  to  prevent  its  necessity.  The  Duke  of  Wellington  1  Krskinc 
also  came  to  the  rescue )  the  o[)position  peers  were  persuaded  May.  i. 
to  absent  themselves,  and  the  bill  was  passed.'  **'-4^7- 

The  details  of  its  i>n>visions  have  already  been  described.  The  Hcfrirm|] 
There  were  four  <kitf  tvih  0/  Iht  old  tyslem  which  it  recog-  ^'^'  °'  ''i" 
tiiied  and  met.  Eighty-six  rottrn  hirougMs  were  wholly  or  in 
part  disfranchised.  I.arge  touin  fofulatmns  hithtrlo  unrtfiit- 
ttnltd  were  prodded  for,  and  the  more  populous  counties 
received  extra  consideration.  While  the  rights  of  individual 
electors  were  saved,  the  hitherto  rtstticttd  fratukiu,  whether 
in  cotmties  or  boroughs,  wa*  considerably  enlarged,  although 
each  was  csublishcd  on  a  wparjie  basis.  One  effect  of  this 
distinction  between  the  county  and  the  borough  franchise 
must  not  pass  unnoticed.  So  long  as  it  existed,  '  a  measure  of 
redisiribuiion  was  necessarily  a  measure  of  disfranchisement. 
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Where  II  borough  ceased  to  return  members,  it*  electors  . 
with  the  exception  of  those  who  might  possess  the  county 
qtialtficalion,  ceased  to  bcdcrtors  at  all."  It  will  be  seen  that 
ihis  api>lies  also  to  the  Act  of  iS6j,  but  not  to  the  Rcdis- 
iribulion  Act  of  1885.  Finally,  hy  providing  for  the  registra- 
tion of  electors,  the  increase  of  polling  districts  and  the 
limitation  of  the  days  of  polling,  the  Act  sought  to  diminish 
the  tnarmaut  expenses  al  eleithns.''  These  points  received 
further  atieiitioii  from  Parliament  during  the  succeeding 
sessions ;  but  as  10  general  principles  the  Whigs  regarded  the 
Act  of  J831  a.*  final,  and  no  further  motion  for  reform  was 
made  in  Pflriinment  for  »o  years. 

But  the  people  in  general  were  far  from  being  satisfied.  The 
Rtfomi  Act  had  done  nothing  except  provide  'a  remedy  for 
the  worst  evils  of  a  faulty  and  corrupt  eleciorul  s)-4tera.  It 
had  rescued  tlie  representation  from  a  small  oligarchy  of  peers 
and  landowners  and  had  vested  it  in  the  hands  of  tbc  middle 
classes.  But  it  had  spared  many  boroughs,  which  were  per- 
haps too  small  to  exercise  their  suffrage  independently  :  it  had 
overlooked  the  claims  of  some  considerable  [)laocs ' ' :  and  it 
had  not  taken  the  working  classes  into  aecount  at  all.  From 
1838  to  1848  the  cause  of  reform  was  in  the  hands  of  the 
Chartists,  who  regarded  the  establishment  of  the  six  points  0/ 
tht  Ptopl^s  Charier  as  a  panacea  for  all  the  political  evils  of 
the  country,  and  refused  to  work  with  the  free-traders,  whom 
they  stigmaliicd  as  'quacks,'  Their  six  points  were  the  old 
proposals  of  manhood  suflVage,  annual  Parliaments,  equal 
electoral  districts,  and  vote  by  ballot,  to^tether  with  two  new 
suggestions  for  the  revival  of  payment  of  members,  and  the 
abolition  of  the  property  qualification  for  members  of  I'arlra- 
mcnt  which  was  merely  modified  in  1838.'  The  leaders  of 
the  movement  were  Daniel  O'Connell  and  Fcargus  O'Connor, 
and  it  was  produaivc  of  considerable  violence  in  various 
part*  of  the  country  j  but  it  was  not  until  the  discovery  of 
the  liattiou.t  names  appended  to  a  monster  petition  presented 
to  the  House  of  Commons,  and  purporting  to  btuir  more  than 
five  million  signatures,  that  the  movement  was  fmnlly  dis- 
credited, and  the  question  of  the  extension  of  the  fnmchisc 
once  more  became  a  cabinet  measure  In  the  course  of  the 
next  fifieen  )'ears  four  abonivc  mcaEures  were  proposed,  three 
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of  which  were  associated  with  the  name  of  Lord  John  RussetL 
III  1851  he  proposed  lo  lower  the  franchise  so  m  to  embrace 
classes,  especially  the  most  skilled  artimn:*,  who  had  not 
been  included  hitherto.  In  1854  he  suggested  measures  for 
the  rcpreseniation  of  minorities  and  for  giving  greater  weight 
10  the  educated  and  thrifty  classes.  These  last  were  imitated 
by  NTr.  Disraeli  in  1859  in  the  government  of  Lord  Derby, 
who  also  fluggested  the  assimilation  of  the  county  and  Ixirough 
rrani;hij(&  In  i860,  in  Iji>rd  Palm  erst  tin's  ministr}',  Ixtrd 
John  Rtuscll  made  his  fin:il  iiro|)w»al  of  reform,  in  a  bill 
which,  while  lowering  the  franchise,  spared  all  the  smaller 
boroughs.' 

No  oilier  governmental  measure  was  proposed  during  the 
lifetime  of  Ijord  Patnicntton,  who  wat  known  to  be  unfriendly 
lo  ihe  Ciuse  of  parliamentary  reform.  His  deiith  in  1865, 
and  the  accession  of  Earl  Russell  to  the  [)o:^t  of  Premier,  re< 
vived  Ihe  hopes  of  the  reformers.  But  circumstances  were 
orfavourabic ;  reform  had  not  been  a  moot  point  at  the 
previous  elections,  most  of  the  members  were  of  I.ord  Palmer- 
Mon's  opinion,  and  were  not  anxious  to  nin  the  risk  of  a  dis- 
solution after  one  session.  A  bill,  however,  was  introduced 
by  Mr.  Gladstone,  but  a  large  secession  took  place  in  the 
party,  which  was  nicknamed  by  John  Bright  the  "Cave  of 
Adultam,"  and  the  ministers  airried  their  proposals  by  such 
small  majoritii^  thai  ihey  regarded  it  as  a  t\t:(tr:H  and  re- 
signed. Lord  Derby  wa*  called  to  office  again  with  his  party 
in  a  minority  in  the  House  of  Commons,  and  the  popular 
disappointment  at  the  failure  of  the  Whigs  culminated  in 
a  riotous  meeting  in  Hyde  Park.  Some  measure  of  reform 
seemed  imjieratively  necessary :  the  Conservatives  introduced 
their  bill,  and  ehielly  owing  to  the  tact  of  Di.traeli  who  had 
the  conduct  of  it,  the  ministry  gained  the  supjwrt  of  the 
DiMcntient  Whigs,  and  in  1867  passed  a  scheme,  stripped 
of  all  those  provisions  and  ^feguards  which  had  originally 
commended  it  to  tlic  real  supporters  of  the  ministry.  Needless 
to  say,  this  ultimately  satisfied  a  ^-ery  small  section  of  the 
House.* 

Besides  the  redistribution  of  rifty-iwo  seats  gained  from 
disfranchised  borouglw,  the  chief  provisions  of  the  .\ct  were 
the  lowering  of  the  property  franchise  and  an  addition  to  the 
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occupation  fnnchise  in  the  counties,  and  th<-  introcltM^iotwH 
the  household  and  tod^t^r  rranrhist-  into  borough*-  By  the 
influence  <>r  Lord  Cairns  [inivision  .u-ss  also  made  for  the 
repruxentAtion  of  minorities  by  the  addition  of  a  third  mentbcfj 
for  Manchester,  Liverpool.  Birminghvn  and  Leeds,  elector 
no*  being  allowed  tu  vote  for  more  tiian  two  caiKliddtea 
Partial  and  un»ilisfaclory  lhou);l>  tliis  meu^ure  was  in  tt 
eyes  of  reformers,  it  almoM  doubled  the  clcctoiate.  Th 
sumII  bod)'  of  about  500,000  who  ]>ostCKscd  the  fianchJc 
before  1833  had  risen  under  that  Act  to  1,370,000  just  bofor 
the  further  Act  of  1867  came  into  operation.  The  opcratioi 
of  that  Act  raised  it  to  three  millions. 

Kut  further  lettislation  was  incviiabli;.  Mr.  Gladstone's  first 
ministry  tonienlcd  ilMt-tf  with  the  Hallal  Act  of  1871.  whicll^ 
should  secure  ihc  pnurer  vtiters  nji^vn.st  undue  influence  b]l 
legalizing  the  system  of  secret  voting.  From  1871,  however,'' 
a  motion  for  the  citcnsion  of  tht  counly  franchist:  became  an 
almost  annual  proposal,  until  in  his  second  ministry  Mr.  Glad* 
stone  found  himself  sironj;  enough  to  satisfy  the  utmost 
aspirations  of  his  nm^t  ardent  supiioiters.  Tlic  two  chief 
notes  of  the  Art  ni  1884  were  the  assimilation  of  the  county 
and  Ixirough  fnnchise  and  a  thorough  redittributioi)  of  seals 
with  some  ap])roaoh  to  e<iual  electoral  districts.  \o  less  than 
two  million  voters  were  thus  added  to  the  electorate.  Thu«, 
of  the  six  points  of  the  People's  Charter,  a  lapse  of  less  than 
forty  years  had  sutliced  to  accomptisli  all  exccpi  two,  Tho 
property  qualilication  for  members  of  Parliament  was  abolished 
in  18581  vote  by  ballot  was  granted  in  1871,  aiid  the  last 
Reform  Bill  practically  provided  for  manhood  suflrane  and 
made  a  very  long  step  towards  equal  electoral  districts.  Annua] 
Parliaments  and  payment  of  members  alone  remain ;  and  while 
the  latter  has  the  support  r»f  a  large  and  influential  section  of 
the  Radical  parly,  the  enormoiu  si«.-  of  the  electorate  scemsj 
to  render  the  former  imi>racticabl«. 

By  the  Act  of  1884  the  plain  and  intelligible  principle  of' 
'counting  heads'  has  rcccivc-d   such   complete    reciignition 
that  it  would  probably  be  imj)ossible,  even  if  it  were  ever 
considered  desirable,  10  go  back  upon  it  and  to  attempt  ic 
found  our  system  of  representation  on  any  other  basis.     It 
thus  all  the  more  important  to  note  some  of  the  suf;gmtionS 
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which  have  been  made  from  time  to  tiine  and  have  even 
been  embodied  in  alrortivc  hills,  /or  Ihr  rtprtSfnlalMn  of 
mimritits  whether  based  upon  local,  social  ur  intellectual  con- 
siderations.' Some  of  these  suggestions  were  too  obviotuly  '  Anion, 
arlitidal  to  be  of  more  than  temporary  imjiortance.  Such  '34'*0' 
weic  the  varieties  of  what  were  disdAin fully  called /wwo-Z/^iw- 
Mf'ji'fr  "l^ich  found  a  place  in  the  abortive  bills  of  1854,  1859 
and  Mr,  Gladstone's  measure  of  1866,  and  vhich  were  [iro- 
posed  and  rejected  in  the  bill  of  1867.  Their  chief  object 
was  the  recugnilion,  as  jtarlianicntat^  voters,  of  '  tlie  educated 
or  the  thrifty  man.'  One  of  the  most  serious  objections  to 
many  of  them  was  that  il  would  be  easy  to  create  the  neces- 
sary qualification  with  a  view  to  an  election.  A  similar 
objection  does  no[  hold  in  the  case  of  aooiher  of  tliese  sug- 
gestions, the  institution  of  what  have  been  called  tfiree-tomered 
toHSfitueHfits.  But  lilts  precaulionat)-  measure,  which  was  first 
suggested  in  the  bill  of  1854,  was  actually  embodied  in  the 
Act  of  1867,  and  was  abolished  in  the  Redistribution  Act  of 
i88j,  The  rhief  objection  was  that  it  practically  left  the 
inajiirity  of  voters  in  ihc  largest  cities  with  one  member  (0 
represent  their  views,  and  thus  reduced' (heir  power  in  Parlia- 
ment to  the  level  of  the  smallest  constituency  in  the  country. 
vV  third  suggestion  in  the  same  direction  is,  wliat  was  originally 
known  from  its  promoter  as,  Hare's  stiftnt,  which  gained  the 
warm  appbusc  of  John  Stuart  Mill,  and  which  in  a  slightly 
mollified  f<trm  as  proporlionai  rtprtsenlalion,  at  one  time 
obtained  considerable  support.  The  details  arc  too  long  for  re- 
production here.  Sullice  it  to  say  that  a  lunj;  division  sum,  with 
the  number  of  registered  elcetors  as  dividend  and  the  number 
of  seats  to  be  filled  as  divisor,  will  give  as  iu  ipiolieni  the 
neccasary  constituency  for  nn  elected  member.  Voters  would 
be  allowed  to  record  their  votes  in  order  of  preference  for  all 
candidates  ihrou||;houl  a  brgcr  or  smaller  district  as  mi^ht  be 
thought  most  practicable.  The  voting-papers  taken  at  random 
would  be  connted  until  some  one  candidate  had  secured  the 
reiiuisitc  number  of  iiuatifying  votes.  All  votes  subsequently 
given  for  him  should  then  be  transfcrmd  to  the  \-oters'  second 
choice.  In  this  manner,  it  is  contended,  all  the  seats  will 
gradually  be  filled,  no  voles  will  be  thrown  away  in  hopeless 
minorities,  all  interests  will   lie  adetiuately  represented,  and 
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al  strenj^ih  and  opinion  of  the  electorate  will  be  satis- 
ly  tested.  It  may  be  doubted,  bowever,  whether  under 
stem  of  reckoning  the  choice  of  the  voting-papers  docs 
rfuce  the  scheme  to  a  lottery  and  thereby  prevent  it 
aecoming,  except  in  such  a  rough-and-ready  way  as  the 
it  system  provides,  a  thoroughly  trustworthy  representa- 
r  the  country. 


CHAPTKK  V 

THE   ROUSE   or  COMMONS   IN   ACTIOS 

S  35-  Ths  history  of  ihc  foitu  of  llic  House  of  Commons 
has  now  been  sketched  to  ii»  romijleiion,  or  rather,  to  the 
assumption  of  its  present  shape.  Hui  this  was  only  prclimi- 
nar>'  to  a  study  of  the  far  more  important  poinl  of  the  growth 
of  thv  constitutional  powcn  which  has  brought  the  House  of 
Commons  to  it«  prcNcnl  omnipotent  |>osition.  It  is  primarily 
as  the  k-gislative  assembly  of  the  nation  ihut  I'ailiiunt-nl  plays 
its  part  in  the  constitutional  system  of  the  country.  Uul  the 
duly  of  the  House  uf  Coninions  in  this  respect  was  originally 
iiuiic  subordinate  to  its  funetions  in  llie  matter  of  taxation ; 
while  the  important  share  which  it  now  takes  in  criticism 
of  the  exccuiive,  iras  a  still  later  det-elopmcnt  in  its  )(enerAl 
acquisition  of  powers.  Under  these  three  heads,  then, — 
taxation,  legisJatioti  and  general  pohtical  deliberation — may 
be  aminged  must  conveniently  all  that  should  be  said  of  the 
taatrifu/u'ia/ firvgrtts  of  the  H<»ise  o/  Commons.  Now,  iheoreti- 
ntlly  and  in  a  general  kind  of  m.mner,  the  king^  seem  to  have 
been  wilting,  almost  from  Ihc  very  beginning  of  Parliaments, 
to  accord  to  the  Commons  a  participation  in  the  most  impor- 
tant powers  of  gm-cmmenL  Tims  tlie  QonfirmatJo  Cartarum  of 
12(17,  which  followed  hard  upon  tlie  meeting  oPtfie  MoSel 
r;irljamcnt.  prc^iaed  in  the  inune  of  the  king  with  r»!g»rd  to 
taxation,  that  'for  so  nw  h   i     lucrs  peoj '  realm  are 

in  fear  that  the  aid^  .itui   m  k     sHIrli  iTn  ■Jvoi  to  us 

before  time  towards  ■.nu  .,  .ir  lmI  il  :  II.  in  .^  .  . .  mi^hi  turn 
to  a  bcmdage  to  them  und  ilu-ii  iR^im  .  .  .  mj  likewise  the  prises 
taken  throughout  Ihc  realm  by  our  minislcrsi  we  have  granted  for 
us  and  our  heirs  . .  .  that  for  no  business  henceforth  will  ire  take 
such  manner  of  aids,  tasks  nor  prises,  but  liy  tht  <ommon  otseHt 
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^  the  rta/m,  nnd  for  the  common  profit  ihcreof,  saving  the^ 
ancient  Usk^s  nnd  prises  due  and  accusioiocd,*'  ICvcn  more 
definite  was  the  ackngwlcdgcment  made  in  the  PotUaauiiii  of 
l^tjirard  ;i  in  t  ja»  na  f»  l^^i^laMon.  thai  'the  maittrns  which  are 
IQ  be  ttiablished  for  '*if  "♦-"■  •"  "■■'  i-"*  ""•  ■""[■  ^^  of  his 
heirs,  and  for  the  estate  of  the  realm  and  nf  ihe  people,  shall 
be  treated,  accorded  :ind  established  in  parliami^nts  by  our  lord 
the  king,  and  by  the  a^cnt  of  the  prelates,  ends  and  barons 
and  tAf  {ommonalty  of  tke  rtalm,  according  ss  liath  been 
heretofore  acciulomed."  But  this  was  a»  equality  which,  in 
actual  practice  and  in  the  prevailing  division  of  Estates,  was 
wiirlhless.  The  Irui.-  [Kisilion  of  the  Commons  tdM  unly  tti  be 
won  ^railualty,  by  hard  li^hling,  by  use  of  opportunities ;  the 
BtlempI  could  not  begin  until  ihe  Commons  had,  as  a  separate 
House  of  Fniliamcni,  acquired  a  solidarity  of  form  and 
interests  ;  and  it  was  only  natural  that  the  first  acknowledged 
and  substantia)  victory  of  the  Commons  should  be  in  thai 
department  in  which  their  help  hud  been  first  required  and 
which  in  ibc  end  they  have  entirely  roonopoli/ed. 

The  leaders  of  the  assembly  which  hud  wrung  the  Confir- 
nuitio  CatUrum  from  the  representatives  of  the  absent  king,  had 
intended  by  the  words  quoted  above  to  ensure  the  surrender 
by  the  kinp  of  all  right  to  direct  and  indirect  taxation  alike. 
But  so  far  iu  direct  taxation  was  concerned,  the  king  still  i»\\ 
himsel^ju^lilied  in  levying,  without  any  special  consent,  feudal 
taxes,  such  -as  the  ibrec  aids  and  sculage,  as  well  as  the  old 
landlord's  Ullage  on  ancient  demesne  Consequently  in  134a 
soon  after  the  Kstates  had  arranged  themselves  in  two  llou^es, 
Edward  III  was  fori-ed  10  consent  to  a  statute  which  ordained 
thai '  henceforth  no  charge  or  aid  should  be  imposed  on  the 
nation  except  by  common  assent  of  the  prelates,  carls,  barons 
and  other  great  men  and  the  commons  of  the  realm  assembled 
in  Parliament.'^  But,  although  this  statute  was  an  answer  to 
the  petitions  of  the  Commons,  there  is  nothing  (o  show  that 
the  power  of  making  money  grants  wa?  regarded  as  peculiar 
to  the  representative  branch  of  Parliament.  As  a  matter  of 
&ct,  although  the  statute  was  intended  to  preclude  ever)'  species 
of  unparliamentary  taxation,  the  king  did  nut  hesitate  in  1346 
to  exact  a  feudal  aid  at  the  knighting  of  the  Black  I'Hnce,  and 
that  cnorcovcTat  a  double  talc;  while  under  Richard  II  a  scutagc 
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mas  TCmitted  in  1 385  as  a  lax  which  the  Ving  Mill  regarded  as  h» 
doc  when  he  wcni  to  war  in  person.'  But  thf  fini  business  o*"!^- ^* 
Che  Common.1  was  to  insisl  on  the  necessity  of  ihcir  being  |  '*■ 
consuhcd  a*  a  pieliniinan-  to  any  grant  of  taxation.*  '^**''ffm, 
usual  method  seems  to  have  been  for  the  Icing  to  send  com-  437.438. 
niiasioneis  lo  each  house  of  Parliament,  as  he  did  also  to  the 
iwoclerical  Convocalion.i,  to  lay  his  demands  before  them.  The 
Estates  and,  after  ihc  division  inio  twii  Houses,  the  House*  Aen 
joined  in  eooiuliaiion,  the  result  "f  vrhieh  was  the  declaration 
of  the  method  by  which  ihe  money  should  be  raised — whether 
as  tenth  and  fifteenth,  wool  lax,  tonnage  and  poundage — and 
nf  the  proportions  in  which  il  should  be  assessed  upon  the 
varioufi  F.ittaies.  At  fintt  each  Estate  voted  its  grant  in  a 
diffeienl  proponi<jn ;  but  ihe  first  advanoe  in  ihe,  direction  of 
the  financial  suprL-macy  of  ihe  Commons  was  made  when  those 
proportions  were  rcdiict^d  to  two  in  number  and  the  difference 
was  based  im  local  and  not  upon  class  distinctions.  But  for 
the  present  the  grant*  xx-re  ^lil!  made  by  the  two  Houses 
jointly.  It  is  in  1395  for  the  first  lime  thai  the  decisive  share 
which  ihe  ("ommons  may  be  said  to  have  gained  in  ihe  reign 
of  Edward  III,  fin<U  dcfinJio  CKpiession  in  the  words  of  the 
grant.  'I'he  money  was  said  10  be  given  'by  the  Commons 
with  the  advice  and  assent  of  the  Lords.'  This  fqrm  was 
repeated  in  two  of  [he  earliest  ParliamenU  of  Henry  IV  (1401 
and  1401),  and  nlihuugh  ihc  form  was  not  always  adhered  to, 
the  principle  of  the  necessity  of  participation  by  the  Commons 
in  any  such  ^ni,  may  be  said  to  have  received  formal  rccog* 
nition  in  1407  when  Henry  IV',  in  response  to  a  remonstrance 
of  the  Ommons  at  his  eonsuliatton  on  financial  matters  with 
the  I^rtb  alone,  allowed  ihal  neither  House  should  make 
a  Te[K»t  on  a  gntnt  until  hoih  were  agreed,  and  that  then  the 
report  should  he  made  by  the  Speaker  of  the  Commons.  It  is, 
however,  unlikely  that  ihi^  concession  'was  at  the  lime  under- 
stood to  recognize  the  exclusive  right  of  the  Commons  to 
originate  the  grant''  It  is  enough  to  suppose  thai,  from  the '  /*>rf. 
time  of  Ricluud  II,  they  were  regarded  as  not  mcrdy  r^ecctsary  *  37o. 
participators,  but  as  the  jJosiessoTS  of  the  preponderating  voice. 
Indeed,  ii  was  not  unlil  the  reign  of  Charles  1  that  grants 
were  definitely  cx{>TC3sed  as  m.ide  by  the  (>)mmons  alone.  In 
1635  the  subsidies  were  suied  lo  be  granted  by  '  your  Com- 
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raons  assembled  in  >'our   High  Court  of  Parliament.'    The 
further  questitin  of  the  alliludc  of  the  House  of  Uirds  towards 
a  inone>'  grant  must  be  reserved  until  ihc  mutual  relations  of  | 
the  two  Houses  are  considered. 

Among  the  ways  by  which  the  first  attempts  of  the  Com- 
motiB  to  conirol  the  grant  of  direct  taxes  were  cvad«d,  the 
private  dealings  of  Edward  HI  with  the  merchants  holds  the 
earliest  pbce.  This  proved  10  t!ic  Commons  the  neces^ty  of 
keeping  a  hand  on  such  indirect  means  of  raising  money  as 
were  afforded  hy  tlie  Customs,  Purveyance  and  Commissions 
of  Array,  But  even  here  the  power  of  Parliament  could  only 
be  exercised  in  an  indirect  manner.  Until  the  Commons 
were  strong  enough  to  enforce  it,  definite  prohibition  could 
have  but  one  effect.  The  kings  would  either  ignore  it 
attogetlier,  or  would  find  other  means  of  <jblainiiig  what  they 
wanted.  Thus  the  only  wise  policy  for  the  Commons  to 
pursue  vms,  while  acquiescing  in  the  fact  of  a  money  grant 
unconstitutionally  obtained,  to  xssert  the  principle  that  all 
grants  must  be  sanctioned  by  tlicir  vote.  The  detailed  history 
of  the  Customs  duties  is  given  elsewhi-te.'  Here  it  is  merely 
necessary  to  recall  ihsit  in  1175  the  Commune  Concihum  had 
granted  to  the  king  the  customs  on  wool,  woolfcUs  and  leather 
at  a  fixed  rate,  to  wbicli,  under  the  expressive  name  of  a  Male- 
toie,  the  Confirmalio  Cartarum  in  1 197  forbade  any  increase. 
But  in  1303  Rdwurd  I  obtained  such  incrcue  by  private 
agreement  with  the  foreign  merchants;  and  in  1353,  by  the 
Statute  of  Staples  for  the  regulation  of  the  foreign  irad^ 
Parliament  not  only  acquiesced  in  the  levy  of  this  increased 
rate  from  the  foreigners,  but  even  turned  tlie  Maletole  into 
a  parliamentary  grant  of  a  subsidy  on  wool.  Towards  the  end 
of  Edward  Hi's  reign  the  king's  frequent  attempts  to  implicate 
the  Commons  in  his  foreign  pohcy,  and  his  continuous  demands 
on  them  for  money  to  cany  on  his  wars,  emboldened  them  to 
go  further,  and  in  1362  they  obtaincd'an  act,  which  was  con- 
firmed in  1371,  to  the  effect  that  n<itlurm<nhanl  nor  any  ollur 
btdy  should  hntt/orlh  iti  any  suhiidy  or  (har^e  upon  v/ool  with- 
out  eonstnt  a/  Parliament.  But  the  increased  manufacture  of 
cloth  in  England  appreciably  lessened  both  (he  custom  and 
the  subsidy  on  the  export  of  wool ;  and  perhaps  in  compensa- 
tion the  customs  on  wine  and  general  merchandise,  known 
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Tin^tT  Ihc  name  of  tonnage  and   jioundage.  were  from  the 
secession  of  Htiuy  VII  j^ianti^l  to  ihe  king  fur  hia  lifetime, 

Hallam  remark.i  that  iVoin  the  rcigii  of  Kichaix]  II  to  that  ofThdi 
Mary  Tudor  no  addition  wo*  made  to  the  c&lablishcd  rates  'ickmo^ 
of  (rustonis  duties.'    This  may  be  true  of  the  Lancastrian  and  jl^ian  * 
Yorkist  kings,  but  the  Tudors  began  early  to  use  this  means  wd 
of  increasing  their  revenue.     It  is  noteworihj-,  huweier,  in  the  S>"»"»- 
light  of  subae(|iieni  events,  that  tlielr  interference  was  covered 
by  the  form  of  jvirtiatncnutry  sanction.     Thus,  in  1491,  in  tlie 
supposed  interests  of  Knglish  commerce,  the  duty  on  sweet 
wines  coming  from  the  Levant  was  largely  increased,  and  in 
1531  the  in)porLation  of  French  wines  was  patliall)'  forbidden. 
)-'ar  more  iinporUnt  was  an   Aet  of   1554  whidi  authori^d 
Henry  VIII  'to  regulate  by  proclamalion  the  course  of  Inide, 
even  to  the  cictent  of  repealing  statutes  m  force  or  reviving 
such  as  might  be  obsolete,  touching  the  import  or  export  of 
any  merchandise.' '     Hence  originated  the  royal  right  of  lcv>ing  *  Prothcro, 
what  eainc  to  be  called  'Impositions,'  a  right  exercised  on- 
checked  by  Henry  VIH  no  less  than  by  Mary  and    Biivabclh. 
By  this  means  the  Crown  was  definitely  nrnicd  by  rnrliamcnt 
with  the  power  of  protecting  the  commerce  of  the  country  by 
the  retaliator>'  or   protective  measures  which   were   then   in 
vogue.     Nor  wa.i  the  lirst  use  to  which  James  I  put  this  power 
Bny  Ics-s  justifi.-iblc  than  the  action  of  his  predecessors.    The 
I^vani  (,'ompany  had  agreed  to  pay  F.liuibeth  ^4,000  a  year 
in  return  for  the  privilege,  among  others,  uf  levying  a  duty  on 
currants  on  all  merchants  outside  the  Company  who  traded  in 
them.     In  response  to  the  outcry  a^inst  monopolies  in  1601 
the  Company  surrendered  its  charter.     The  Crown  thus  lost 
j^4,ooo  a  year  and,  in  order  to  recoup  itself,  took  over  the 
duty  on  currants  previously  levied  by  the  Company.     But  the 
Company  was  revived,  obtained  a  patent  in   1605  and  even 
pecuniary  assistance  from  James  I;' and  it  was  a  merchant  of  fGnrdin 
this   new  Company,  /oAh  Bale,   who  raised  the  important  "■  ''^■ 
constitutional   question   of  the  king's  power  of  taxation  by 
refusing  to  pay  the  duty  which  he  believed  to  be  an  illegal 
imposition.      The  government  dcteniiined   to  liave  the  case 
argued  in  the  Court  of  Exchequer.     The  four  Barons  decided 
entirely  in  fawurof  the  Crown;  Sir  Edward  Coke  and  Hake- 
will,  who  was  afterwards  one  of  the  chief  opponents,  were  at 
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the  time  perfectly  satisfied,  and  the  Parliament  or 
atxjuiesocd  iii  the  decision.  ModcTn  historians  hat-c  agr 
Ihnt  the  liurons' judgement  ms  both  unhiaued  and  in  ua-ord- 
nncu  with  precedent.'  It  wax  certain  exlraiicuiii  argument*  in 
which  they  allowed  themselves  to  indulge,  which  forcshndowed 
the  strong  bias  of  the  judicial  bcnt^h  in  the  future  quarrel 
between  Crown  and  I'arlisnicnt ;  for  Uaron  CUrke  hi-ld  that 
the  statutes  assented  t«  by  one  Viiig  did  not  necessarily  bind 
his  successors,  while  Chief  Itjron  Fleming  distinguished  between 
the  ordinary  power  of  the  Crown  whidi  13  exercised  in  accord- 
ance with  the  common  law  and  its  absolute  [Kmcr  which  cannot 
be  citcuinscribed.'  Bate's  case,  then,  of  itself  roused  no  great 
feeling.  Hut,  in  reliance  on  the  dcciwon,  the  Treasurer,  Lord 
Sali.sbury,  issued  the  usual  Bixjk  of  Rales  embodyinR  the 
new  duties,  and  James  in  a  commission  issued  to  Saliiibury 
authorizJng  their  levy,  clearly  claimed  the  entire  right  for  the 
Crown  The  result  was  that  the  popular  party  in  the  Parlia- 
ments of  1610  and  1614  strongly  protested  attain^t  their  levy  ; 
the  case  vnx  argued  against  them  by  the  ktnj^'s  sup|xiner.i,  and 
the  ground  then  taken  up  was  maintained  in  all  the  consti- 
tutional arguments  on  either  side  down  to  the  outbreak  of  the 
CinI  War.*  In  the  later  Parliaments  of  James"  reign,  those  of 
1611  and  1634,  other  matters  occupied  the  attention  of  the 
Communa.  But  the  aa;c»sion  ofa  new  kiiii;  ^ave  the  C!«»iinong 
the  opportunil)'  for  which  Ihcy  were  wailing,  and  they  refused 
to  make  Charles  the  usual  life-grant  of  tonnage  and  poundage 
for  mon  than  one  year,  pending  an  inciuit)-  into  the  illegal 
custom;  exacted  during  James'  reign.  But  even  tliis  modified 
grant  nas  never  passed;  for  the  Bill  was  read  over  in  (he 
Hoiae  of  Lords,  and  its  course  was  then  stoi>]>ed  by  the 
dissolution.  James  had  taken  only  the  extra  sum  or  im- 
position without  consent  of  Parliament.  Charles  did  not 
hentate  to  levy  Tonnage  and  Poundage  itself  when  Parliament 
withheld  it.  and  thai  he  took  at  the  higher  rate  of  his  f;iilict'8 
impositions.  It  seemed  useless  to  apply  to  the  judges,  and  the 
(tuestion  only  came  up  a^tn  in  connection  itith  the  Petition  of 
Right  in  Charles'  third  Parliament  o(  i6>8. 

Farty  in 'the  .leuiun  a  bill  for  the  grant  of  tonnage  and 
poundage  )u<l  been  introduced,  but  was  put  aside  by  the  long 
debates  and  negotiations  whkh  ended  in  tlie  king's  signature 
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of  tlie  Petition  of  Right.  One  of  iKe  four  points  in  this  to 
which  the  king  nucnted,  wss  that  'no  man  hcreader  shoiiUl  be 
compclicd  to  make  or  yield  any  gift,  loan,  benevolence,  tax.  or 

such  like  chatKf  without  conimon  consent  by  Act  of  I'arlia-  

n>enl.' '    Some  alti.-rntion.'>  in  the  imidcm-e  of  tlie  ratex  secmetl '  ^-  C.  sr 

dcKirahle,  but  Chnilcs  rtfiiscd  the  icniptmiry  bill,  which  the 

Commoni  proposed  to  past  in  order  to  make  tiomc  pro^'ision 

in  (he  current  session.    He  probably  thought  that  the  Commons 

were  putling  forward  a  claim  to  be  the  sole  originators  of  the 

right  to  levy  irrwtoms  in  order  (hat  they  might  compel  him  to 

attend  lo  their  grievance*.     The  Commons  con.scquemly  drew 

Up  a  Remonstrance,  the  sea>nd  in  that  iteiision,  in  which  thi-y 

gave  the  lie  10  their  own  contemplated  action   by  Iry-ing  to 

squeeze  into  the  words  of  the  Petition  of  Right  a  prohibition 

of  the   levy  of  tonnage  and   poundage.     'The  receiving  of 

tonnage  and  poundage,' they  declared,  'and  other  impositions 

not  granted   by  Parliament  i.s  a  breach  of  the  fundamental 

liberties  of  this  kingdom  and  contrary  to  your  Majesty'x  tate 

answer  to  their  Petition  of  Right,'    The  king  was  technically 

in  die  riglil  when,  on  proroguing  Parliament,  he  declanrd  that 

by  the  Petition  he  had  granted  no  new,  but  only  confirmed 

the  ancient  lilK:nies  of  the  subject,  and  that  as  for  tonnage 

and  poundage,  he  did  not  intend  to  give  away  his  right  to 

levy  it,  nor  could  he  in  fact  do  without  it.*    But  the  Commons' '  Cliuiiliwr, 

remonstrance  was  not  without  effect ;  for  it  encouraged  the  ,1',**** 

merchants  to  refuse  payment.    (Charles  and  his  Council,  taking  Cimii. 

their  stand  on  the  decision  of  the  judges  in  Bate's  case,  ordered  '*"'?■ 

the  goods  of  those  refu&ing  jiayment  to  be  leited,  and  refused  jc^"t"« 

Iheni  any  redress.     Two  ra.tes  in  (larticubr  cami;  up  for  trial — 

that  of  CAamfiers*  in  which  the  judges  to  whom  he  appealed  '  Caidinct  \ 

refuted  to  interfere  with  the  jurisdiction  of  the  Star  Oarnber  ">■  JT.      I 

before  which  he  was  prosecuted;  and   that  cA  John  ^'>ik*\^'^^^*\ 

a  merchant  and  also  a  member  of  Parliament,  in  whoac  behalf  ,ij_  is.i<, 

the  Commons  took  their  stand  nn  the  narrow  ground  of  breach 

of  privilege  and,  in  or<k-r  to  puni^  the  royal  officers,  tried  to 

draw  a  distinction  between  them  and  the  king.    Tlie  defiant 

and  irrcconcileable  attitude  of  the  Commons  in  tlie  second 

session  brought  about   a    dissolution;    but,    Wforc   Charles  1619. 

could  fulfil  his  intention,  the  <.'ommoni,  with  locked  doors, 

held  the  unwilling  Speaker  in  the  clwir  and  jniised  resolutions 
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condemning  as  eneniies  of  the  country-  all  who  should  advise  | 
the  levying  of  tonnage  and  poundage-  and  all  who  should  pay 
the  MIRK;.'     I>uring  the  eleven  unpailiameniar>'  years  wliicli 
followed,  ihc  impoHitioiiK  continued  to  he  Icided  with  more, 
or  less  resistance  until,  in  1641,  the  l-ong  Parliament  paued  1 
a  I'onnagc  and  Poundage  Act  conveying  these  duties  to  the  I 
king  for  two  months  only  in  return  for  renunciation  of  all 
future  claim  lo  I crvy  customs  and  duties  of  any  kind  without! 
grant  of  Parliamt^nl.' 

At  the  Restoration  the  Ciistom.i  were  rearranged  and  were 
all  granted  to  Charles  El  for  his  life.  Kinally.  James  II,  on 
his  accession  and  before  the  meeting  of  a  Parliament,  issued 
a  proclamation  for  the  levy  and  employment  of  the  Customs 
just  as  if  they  had  been  granted  lo  him.  ,'\n  excuse  for  tliis 
may  be  found  in  ihc  natural  deranjjenicni  of  ihe  course  of' 
trade  which  would  have  resulted  from  the  arrcit  of  goods  at . 
the  ports  until  the  duties  hud  been  voted ;  but  it  was  perhaps 
fortunate  for  James  that  his  first  Parliament  was  entliusiasiically 
Tory  and  did  ntH  hesitate  to  gram  hini  the  (Customs  revenue 
of  his  predccctsura,  even  augmented,  for  hi.t  life'  All  pos- 
sible contest  between  Crown  and  Parliament  over  questions 
of  taxation  stopped  with  the  Revolution. 

Tliere  were  othtr  forms  of  imdirtet  taxation  more  difficult ! 
to  control  because  they  were  less  tangible.  Such  were  the 
old  prerogative  rights  of  Purveyance,  Commissions  of  .-Vrray 
and  Distraint  of  Knighthood.  The  two  latter  may  he  easily 
dismissed.  Cammt'stwHi  of  Array,  of  which  an  account  will 
be  found  elsewhere,'  only  Iwramc  a  means  of  indirect  taxation 
when  the  townships  on  which  the  troops  were  levied,  wcra 
forced  to  support  those  troops  even  though  ihey  were  used  on 
foreign  service.*  In  1317,  in  answer  to  a  petition  of  the 
Commons  complaining  of  such  an  infraction  of  the  Statute 
of  Winchester,  it  was  ordained  that  only  in  case  of  invasion 
should  the  'gentz  do  commune'  be  called  upon  to  arm  them- 
selves at  their  own  cx[>fnsc-  Further  breaches  of  the  law 
produced  continual  petitions,  which  resulted  in  an  Act  in 
1353,  which  was  confiiroed  in  1404,  and  allowed  that  except 
in  case  of  invasion  none  should  go  out  of  their  own  counties, 
aitd  that  alt  who  went  on  foreign  expeditions  should  be  at  the 
king's  charges  from   the  day  on   which   they  left  their  own 


THE  HOUSE  OF  COMMONS  IN  ACTION 


239 


counties.  But  the  abuse-  was  not  abolished.  Henry  V  may 
have  raised  his  victorious  arnty  by  k-gal  methods,  but  Edvard  IV 
and  Richard  III  used  any  means  ready  to  their  hands.  It  was 
not  that  Commissions  of  Array  were  illegal  in  ihemscivcB,  but 
that  the  method  was  illuf^lly  employed-  It  continued  until 
the  giMicnil  question  between  kin^  and  I'arliamenI  had  been 
settled  at  the  Great  Rebellion,  when  ll  was  superseded  by 
other  ways  or  raising  troops,  and  forbidden  by  the  general 
attitude  of  ibe  Commons  towards  all  forms  i>(  taxation. 
Distraint  0/  Knixhtiwoil.  again,  had  originally  fallen  on  alt  I>"ir"ini ' 
possessed  of  land  to  the  value  of  jQxo  a  year.  Elizabeth,  ^,^  '* 
James  I  and  Charles  I  all  le%'ied  money  by  this  means,  and 
raised  the  qualifying  amount  to  ^40  worth  of  land.  The 
I^ing  Hailiament  included  this  among  the  many  illegAl  methods 
of  raising  nioiiey  which  it  abolished.  The  history  of  /Vnv>'- 
anft  demands  more  detailed  treatment,  and  will  best  be  dealt '  Chap.  x. 
with  in  speaking  of  taxation.' 

So  far  an  attempt  has  been  made  to  indicate  the  dales  at  '"''if*^* 
which  Parliament  in  general,  and  the  House  of  Commons  in  J^'nining" 
parttrular,  obtained  a  gradual  acknowledgement  from  the  Crown  nmirolovci 
that  Ihc  giant  of  all  taxes  lay  with  them.     But  the  real  control  ""wiw- 
of  the  Commons  in  this  important  mailer  was  gained  not  so 
much  by  direct  prohibitory  legislation,  as  by  the  establishment 
of  three  principles  whose  acknowled(t<:ment  by  the  Crown  in- 
volved a  practically  complete  Mirrendcr  to  the  demands  of 
the  Commons.    These  three  principles  may  thus  be  r^arded 
as  stipplrmentary  mfitni  f>y  u-Ai(A  lite  Commont  ohlaintd  a  lonlrol 
over  the  grant  cf  taxation.     In  the  finit  place.  lhe>'  stipulated 
that,  before  they  made  ihcir  money  ^ranl,  an  answer  should  be 
given  to  the  petitions  of  grievances  which  they  had  presented 
lo  the  king.     They  insisted,  secondly,  on  the  appropriation  of 
these  grants  to  specified  purposes;   and  thirdly,  as  a  natural 
corollary-,  that  the  accounts  should   be  properly  audited   to 
jensure  that  this  appropriation  bad  been  made. 

Hallam '  has  remarked  that  instead  of  the  '  magnanimous  '  Mid. 

ast  thai  the  liberties  of  Enf^bnd  were  bought  with  the  blood  ^^'  ^'- 
our  forefathers  ...  it  is  far  more  generally  accurate  to 
say  ihut  ihey  were  purchased  by  money.'     Indeed,  the  money 
que.ttion  has  been  u  practical  solution  of  otherwise  insoluble 
(Questions  of  con»titulional  rights,  and  has  placed  a  limit  (o 
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disputed  powers  by  translating  litem  into  s  tangible  form. 
Ftom  the  earliest  meeting  of  Parliament  tht-  picscntaiion  of 
firicrancet  Ikciiiic  an  invarinbU-  prctiminsry  to  the  discussionj 
of  a  money  gram  ;  and,  in  order  to  ensure  an  answer  to  their 
petitions,  the  Commons  put  off  the  grant  until  the  lant  day  oT 
the  session.  It  may  almost  be  said  that,  in  the  trarly  days  of 
Parliament,  const ituiinnal  prxij^ress  really  turned  on  the  cxccu- ' 
lion  by  the  Cto«ii  of  the  conditions  in  return  for  which  the 
siijiply  had  been  granted.' 

For,  the  supply  was  prRcticslly   never  refused,  while  more 
(I)  'tvd'cu  often  than  not  the  promises  remained  unfulfilled.     But  with 
"•w^y-  °    ''^^  RTOwing  needs  of  the  Crown    came    the    opportunities 
of  the  Conimons.     The  feeling  that  a  grant  should  only  be 
an  answer  to  SAtisficd  petitions,  can  be  first  traced  in  the  Par- 
liament of  1339.     It  wns  mott  definitely  implied  in  154S,  and 
again  in  1373;  and  in  the  second  Parliament  of  Henry  IV, 
in  1401,  a  petition  on  this  very  point  was  presented  to  the 
king.     On  this  occasion  he  emphalieally  refused  the  demand 
as  contrary  to  'the  good  customs  and  usages  made  and  used 
of  ancient  times,'  in  other  words,  as  u-iihout  precedent.     But 
the  principle  had  been  definitely  formulated  as  a  regular  mode 
of  action:    it  wax  'one  of  the  most  distinct   suiements  of 
constitutional  theory  that  had  been  ever  advanced';' and  the 
Commons,  not   to   be  baflled,  soon  afterwards  adopted  the 
practice  of  delaying  the  grant  until  Ike  tail  Jay  0/  the  session. 
Indeed,  the  practical  gain  of  the  Commons  may  be  measured 
by  the  hiiioiy  of  the  Lancastrian  dynasty ;   for,  the  failure  of 
that  house  was  brgely  due  to  the  fact  that  while  supply  was 
absolutely  necessary  to  the  Crown,  it  had  not  the  stretigth 
to  carr)-  out  the  redress  which  it  had  pn>mised  a*  a  condition 
of  the   money  granted.     Until  very  rfcently  a  retie  of  this 
principle,  ihai  redress  of  grievances  should  precede  the  grant 
of  supplies,  was  to  be  traced  in  the  procedure  of  the  House 
of  Commons.    The  amount  of  money  which  is  to  be  granted 
to  the  Crown  is  considered  in  the  (Committee  of  Supply,  into 
which  the  whole  House  ot  Commons  resolves  itself  (or  the 
purpose.     But  until   1883  it  was  in  Ihc  [lower  of  any  member, 
on  the  motion  that  the  Speaker  should  leave  the  chair  in 
order  that  his  place  should  be  taken  by  the  chairman  of  the 
Committee,  to  move  an  amendment  relating  to  any  matter 
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whatsoever.     This  practice  vraii,  Ijovrcvcr,  curUikd  by  a  sutnd- 

ii^  order  of  tlie  House  in  1881,'  '  Anwn. 

But  ihc  Common.i  nitemptcd  to  go  a  step  further,  and  to  '■  *7o. 
ensure  that  the  money  granted  should   be  applied   to  tlie  (j)  Appru- 
purpoies  for  which  it  had  been  demanded.     Already  in  ti^i  ptunian  "S 
one  of  Henry  Hi's  ministers,  William  of  Raleij;h,  had  luggcated  "l^'""- 
tliat  the    (.'ommune    Concilium  should  appoint  a  commillce 
with  whom  (he  collected  grant  .thould  be  deposited.     Uut  the 
lurons  refused  thi^i  mo«i  important  concession,  although   in 
the  NtrugKlt^  whirh   followed,  one  of  Iheir  chief  cfTurls  was 
to  wrest   from  the  king  the  power  of  spending    the   money 
grants.     Under  Edward   !1  all  the  power*  of  the  executive 
were  for  a  time  in  commission  ;   but  during  the   |)criod   no 
constitutional  principle  was  csublished.     Il  was  lidward  Ill's 
squandered  expenditure  of  the  aupphes  so  constantly  demanded, 
which   first   made  il  an    important    practical  question    that 
Parhaint^nl  should  deiL-rniine  not  only  the  gram,  but  the  way 
in  which  that  grant  should  he  applied.     Nor  did  the  king 
throw   obstacles    in    the  way.      A*  a  rule,  at  the  opening  of 
Pariiameiit   the   members  were  told  the   objects  for  which 
money  was  specialty  needed,  and  for  which  I'arliameni  had 
ihcnH'ore  been  called  Hnjether :  and  this  explaiution  was  often 
rqieated  to  the  Commons  alone.     It  did  not  follow  that  the 
money  was  applied  to  the  purjioscs  for  which  it  had  been 
demanded  of  the  (.'ommiin*.     Under  Edward  III  no  doubt 
Mhe  form  frequently  degenerated  into  mere  verbiage.'    Still, 
Ihc  custom  was  useful ;  and  during  hi.t  reign  a  subsidy  was 
frequently  granted  on  condition  of  the  continuance  of  the 
war,'      Under   the   Lancastrians,   however,   ihctc   are    signs  •  j.  c,  jV. 
that  it  was    Incoming    an    accepted    principle.      In    1415,  S^- 
after  the   ritnory  of  Agincourl,  tonnage  and   poundage  was 
granted  to  Henry  V  for  the  test  of  his  reign,  and  in  1453, 
when    similarly   granted    to    Henry   VI,   it   wa.i  appropriated 
to  the  na%7.'     Rut  like  many  other  eonMitulional  practices,  1  piummcr'j 
this  principle  of  the  ap;>n)prialion  of  supplies  fell  into  disuse  Ftruimt^ 
under  the  Yorkists  ;»nii  Tiidors.     It  was  reintroduced  under  y*;. 
James  [  in  1624,  when  the  king  himself  sugge»ie<l  that  thogj;i'. 
money  granted  for  the  succour  of  the  Palatinate  should  be 
made  over  to  commissioners  nominated  by  the  Commons  ;'  it , ,. 
became   the  custom  during  the  Commonwealth,  and  under  rn^  ""*' 
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somewhat  curious  circumstances  gained  ihe  recognition  of 
Charles  U.  In  rfi63  n  larije  vote  had  been  made,  with  the 
proviso  thai  it  should  be  expended  on  Ihc  war  with  Holland. 
Oareiidon,  regarding  this  as  an  encroachmtnt  or  the  royal 
pterogaiivc,  offered  n  strcniKiu*  opposition,  hut  Charlw  refused 
to  Kiippori  him.' 

But  iho  appropriation  of  supplies  involved  the  audit  of 
aciuiints  in  ordct  to  ensure  that  the  intentions  of  Parliament 
had  been  carried  out.  In  1341  Edward  III  granted  this 
lirinciplc  alw) ;  but  the  transitory  charnctcr  of  the  concession 
may  be  gxihercd  from  the  fact  that  the  (iood  Varliament 
of  1376  found  it  ncceiwry  to  repeat  the  demand.  On  two 
occasion*  in  the  early  years  of  Richard  II  measures  were 
taken,  by  the  nomination  of  treasurers,  to  nive  effect  to  the 
practice ;  and  from  the  latter  occasion  treasurers  of  the  subsidies 
were  ordinarily  appointed,  who  should  account  at  the  next 
Pailiaoient  for  all  ihc  money  received  and  paid  oul  In  1379 
the  kinu,  or  rather  his  representatives,  hud  actually  taken  Ihc 
initiative  and  ordered  tlie  arcuunis  of  the  previous  subsidy  to  be 
presented  in  I'iirliamcnt.'  Henry  IV  made  one  futile  effort  to 
defend  his  {irerogntivc  in  this  point.  In  1406  he  met  a  parlia- 
mentary demand  for  audit  with  the  proud  assertion  that  '  kin(;s 
do  not  render  accounts ' ;  but  in  1407  he  thought  it  better  10 
imitate  the  example  of  his  predecessor  and  without  further 
demand  to  lay  the  accounts  before  the  Commons.'  The 
subsequent  history  of  the  principle  of  audit  is  to  be  found  in 
the  history  of  the  previous  pjrincipic  of  appropriation.  Thus,  j 
in  1666  Parliament  followed  up  its  victory  of  the  previous  year 
by  a  demand  for  the  ajipuintnicnt  of  a  conimiiice  to  inspect 
Uic  aocoimtM  of  the  Treasury.  This,  however,  was  prevented 
by  a  prorogation ;  and  l^lharlcs  intended  to  issue  for  tha 
purpoM  a  comniission  which  he  hiiiiicif  would  be  able  to ' 
control.  The  fall  of  Clarendon  interrupted  his  design ;  and , 
in  the  next  year  the  Commons  returning  to  the  charge, . 
forced  the  reluctant  king  to  assent  to  a  Kill  appointing  a' 
committee  of  audit  with  exten.stve  powers.  One  uf  its  first 
results  W8S  the  expulsion  from  the  Commons  of  Sir  Ceorge 
Caneret,  the  treasurer  of  the  navy,  for  issuing  money  without  | 
legal  warrant.* 

§  34.  The  origin  of  the  share  of  the  Commons  In  lkgis- 
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lA  riuH  is  lo  be  found  in  the  immemorial  right  or  ev«ry  Growih  of 
subject  to  )ie(itioii  the  Ciown  for  redress  nf  any  grlet-  J.f'iJ?*'' 
ance,  By  Edwaid  I's  direction,  sut-h  |ictiiion&  »'crc  divided  tuiau  of 
into  five  bundles  according  as  they  <ronceriied  the  (^lianccry,  Commoni 
the  flxcliequer,  the  Judges,  and  the  King  and  Council,  tl^e  tj't^*''*''' 
fifth  poition  comprising  those  which  had  iieen  already  deah  ^ 
with.  Vcr)-  shortly  after  the  fornution  of  the  Model  Par- 
liament these  petitions  seem  to  have  been  prwienietl  to  the 
a»si:iiibled  Pailiaincnt.  one  of  tvhose  lirsl  duties  cnmc  to  be 
the  appointmcnl  of  receivers  and  triers  for  their  considera- 
tion, l-'inally,  under  Ricliard  11,  a  division  of  these  jKtitiona 
was  made  into  three  portions,  of  nhieh  one  went  to  the  king, 
another  to  the  roiincil,  and  the  third  wiu  laid  before  Parlia- 
ment itself.  But  they  were  all  the  petitions*  of  individuals  for 
redress  of  ptrrsoniil  wrongs ;  and  their  parallel  is  to  be  found 
in  the  '  f'rivati-  UiUs'  of  modem  Parliaments,  Acts  for  local 
purposes,  such  as  ihc  regulation  of  fisheries  and  the  enclosure 
of  commons,  or  for  the  aulhoriiation  of  semi-public  bodies, 
tuch  as  eommcrcial  or  railway  companies.  The  authority  of 
the  Commons  in  the  initiation  of  ie'^isbtion  for  the  public 
benefit  arofie  from  ihe  fact  ihat  the  petitions  of  an  or^anired 
and  teprescntativc  body,  though  not  differing  in  theory  from 
[hose  presented  by  a  private  individual,  not  only  dealt  with 
tubjecEs  of  general  interest,  but  could  be  emphasiied  in 
a  manner  wliich  of  ncc^essiiy  ]>iace4l  ihera  at  once  upon  a 
different  footing.  Nor  did  this  method  ol  public  petition 
begin  with  the  Parliament  of  ihi-  three  Imitates.  From  the 
Articles  <if  the  Barons  which  formcKl  the  foundation  of  Magna 
Carta,  on  through  the  Petition  of  the  Itarons  which  resulted  in 
the  Provisions  of  Oxford  (1358),  to  the  twelve  article^  of  the 
Pariiameni  of  Lincoln  (1301),  and  >lhc  clc*'en  articles  of  1309 
which  led  to  the  appointment  of  the  l^rds  Oidaincrs,  the  sann: 
principle  was  at  work.  In  Ihc  last  two  cases  the  articles  of 
redress,  thuu^ih  probably  drawn  by  tiie  barons,  were  presented 
in  (be  name  of  the  whole  eommunily:  whih-  in  all  four 
iniianccs  th«  grievances  were  chieRy  such  a.s  alTectcM]  the 
classes  represented  by  the  Commons.  Itut  the  allilude  of 
■he  barons  was  L-ssunti.-ilIy  thai  of  councillors  of  the  Crown. 
It  was  only  in  moments  of  popular  excitement  that  they 
assumed  ihe  function  of  petitioners  on  behalf  of  the  com- 
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muniiy.  Tlie  Commons,  on  the  other  hand,  were  es&eniially 
]>etitionen,  iind  they  look  .idviintage  of  evcif  ocrusion  on 
which  they  were  citled  together,  to  accompany  and,  before 
long,  to  precede  every  grant  of  taxation  with  ihc  prcscnialion 
of  a  long  hsl  of  petitions. 

At  lirst  there  was  little  or  no  i;uaranlee  that  these  petitions 
would  meet  with  any  practical  result.  Even  if  the  king  ho 
much  as  noticed  any  paiitcubr  petition,  he  would  give  iiuch 
tho  Cruwn.  a  verbal  and  evasive  answer  as  to  ihis  day  h  recorded  in  the 
formula  '  le  roi  s'avi.sera'  (the  king  will  think  about  it),  which 
is  uKed  in  an  exercise  of  the  royal  veto.  It  was  not  the 
question  of  the  Commons"  assent  to  lci;islaiive  acta  that  was 
at  issue.  The  necessity,  or  at  least  the  advisability,  of 
such  assent  was  early  recogniied.  The  Act  of  131J,  which 
placed  the  assent  of  the  'commonalty  of  the  r«alm '  on  a  level 
with  that  of  Ihc  'prelates,  carU  and  banmx,'  no  doubt  much 
overstated  the  fiict ;  but  it  is  not  improbable  that  the  Statute 
Quia  Emptorei  was  '  the  last  case  in  which  the  assent  of  the 
'  S.  C.  H.  Commons  was  taken  for  granted  in  legislatioTi.' '  Henceforth 
)  »M.  tjjpjr  share  was  at  least  such  as  was  expressed  by  the  formula 

'ad  audiendum  el  ad  faciendum'  (i.e.  assent),  which  was 
inserted  in  their  wriis  of  summons  to  Parliament.  Rut  the 
Commons  desired  that  their  petitions  should  form  the  founda- 
lioD  of  legislation  and  were  thus,  unconsciously  perhaps, 
aiming  at  encroaching  upon  that  initiatory  power  which  had 
hitherto  been  a  monopoly  of  the  Crown  in  (Council.  It  was 
the  financial  needs  of  Edward  III  which  gave  the  Commons 
the  opportunity  of  making  good  the  fir^t  steps  in  the  progress 
towards  legislative  supremacy.  The  king  himself  siarled  them 
on  their  course  when  he  began  the  custom  uf  declaring  ai  the 
opening  of  Parliament,  by  the  mouth  of  his  Chancellor,  his 
readiness  to  receive  the  petitions  of  his  pcoj)lc.  Uut  this 
a])parcnt  readiness  was  by  itself  of  little  worth.  It  might  at 
the  best  lead  the  king  to  give  somi  answer  to  his  suppliant 
Commons  ;  but  even  if  he  caused  their  petition  to  be  embodied 
in  the  permanent  form  of  a  Statute  instead  of  the  purely 
transitory  and  revocable  Ordinance,  the  duty  of  dnfting  the 
measure  lay  with  the  judges,  and  it  was  easy  for  the  king 
to  direct  them  to  omit  the  chief  point  of'  the  petition,  or  to 
insert  such  a  clause  as  wuuld  rub  tlie  whole  statute  of  its  value. 
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Nor  did  the  king  stop  here.  Tlicre  is  only  one  case  of  the 
entire  rciix'alion  of  a  du]y  uiacted  Ntalute ;  but  [he  prerogative 
power  of  (li.ipcnsation  was  scarcely  less  effective  in  reducing 
it  to  impotence. 

The  Commons  aticmpccd  to  intciccpl  the  king  at  every  turn.  The  Com. 
They  refused  to  grant  supplies  until  Ihcy  had  received  answers  w"*' 
to  their  petitions:  they  tveti  tried  to  make  the  grant  "pon  ^^^pj_ 
conditions;  ihey  deniumU-il  that  the  toyul  answers  should  be 
rormulaieil  in  writing  and  scaled  before  Parliament  was  dis- 
missed. The  royal  method  of  nullifying  cnaaed  siatutei  was 
met  with  no  leas  boldness  and  ingenuity.  Tlie  Commons 
complained  a^^ain  and  again  of  the  nonnhscrvnnee  of  certain 
statutes,  until  under  Edward  III  it  became  n  custom  to  place 
fim  on  the  list  piesenled  to  the  king  a  petition  for  the 
ratification  of  the  Gtent  Charter.  With  the  instinctive  feeling 
that  the  assertion  of  principles  was  in  the  long  run  more 
important  than  the  capture  of  a  momentary  advuniagc.  they 
gave  an  'ex  pnsl  facto'  legislative  SiinctJon  to  many  of  the 
king's  most  arhiinr)'  acts.  This  amounted  to  a  protest  in  favour 
of  a  monopoly  of  legislative  action  by  Parliament,  which  the 
Good  Parliament  capped  by  a  strong  assertion  of  the  power  of 
I'arlianK-nl  aUnie  tu  repeal  a  statute  once  enacted.'  Bui  none  '  *»f.  farl. 
of  these  mcajrurc*  proved  really  ellVctual.  Indeed,  it  was^'**** 
tht  altiludt  of  Ikt  Comim'ts  m  p<lithn<rs  which  was  at  fault, 
•and  the  only  real  remedy  lay  in  the  discovery  of  a  new 
method  of  initiating  legislation.  To  a  petition  of  the  Com- 
mons jigHintt  the  enactment  of  .ttattites  without  their  consent, 
Henry  V  replied  that  '  from  henceforth  nothing  be  enacted  to 
the  petitions  of  his  Commune  thai  be  contrary  of  their  askinj^ 
whereby  they  should  be  Ixiund  without  their  assent ' ;  but  the 
empty  formula  only  witnesses  to  the  c%'il  for  which  the 
CommorK  were  seeking  a  remedy.*  Thin  they  found  in '  S.  C.  H, 
a  method  of  initiation  employed  by  the  Crown,  and  thus '  *'*'■ 
transfixed  the  royal  archer  with  an  arrow  stolen  from  his  own 
welt-provided  quiver.  In  order  to  facilitate  the  passage  of 
bills  which  originated  with  himself  and  his  Council,  ii  neems  to 
have  been  the  custom  of  (he  king  to  present  them  to  the  two 
Houses  already  drawn  up  in  the  fi>rm  in  which  they  were  to 
appeal  upon  the  Statute  Uook.  In  order  theit  the  time  of 
Parliament  should   not   be   wasted,   the  same  privilege   was 
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exlcndcd  lo  Icgisbiion  which  vras  callod  forh  by  the  petitions 
of  iiidividunla.  In  thu  rt-igii  of  Htiiry  VI  ihc  r«mmons 
adojited  ih<;  same  form  for  niaCtcn  of  public  importance,  and 
by  diawini;  up  tlidr  petition  'formam  actus  in  se  contincns' 
(i.e.  in  the  form  of  a  statute)  the)-  not  only  forced  the  thrown 
to  submit  every  proposed  alteration  in  it  to  their  judgemeni, 
but  left  the  king  no  alternatiit  between  acceptance  or  rejection 
of  the  measure  as  it  stood.*  It  has  been  pointed  out  that  this 
new  method  of  Icinslation  by  Bill  '  really  laid  the  foundation 
of  the  omnipotence  of  Parliament.-  For  the  first  time  it  drew 
a  strong  line  between  ibc  T-xcculive  and  the  I.cgi«!at«rc,  and 
b]r  transferring  to  the  latter  the  power  of  initiation  hitherto 
enjoyed  by  the  Crown,  it  formed  the  first  breach  in  Ihc  walls 
of  that  strong  administrative  fortress  whose  entire  defences 
were  not  captured  until  the  Revolution  of  t688. 

But  it  wiU!  only  the  first  hrearli,  ami  that  of  not  very  service- 
able dimensions.  Time  atone  rould  show  its  value.  For 
a  long  while  yet  there  were  hindrances  to  the  complete 
exercise  of  the  Commons'  power  of  initialing  legislation. 
They  had  not  to  fear  the  king  alone.  .■Vll  the  other  Estates 
were  jealous.  The  Lordi  were  not  only  an  Bstatc  of  the 
realm;  they  were  also  hereditary  councillors  of  the  Crown. 
Moreover  thc>'  had  been  members  of  an  organixed  body,  the 
Commune  Concilium,  long  before  the  Commons  had  appeared 
upon  the  scene.  Although  occasionally  they  seem  to  have* 
joined  the  Commons  as  ijetitloncrs,  laws  were  at  first  enacted 
with  their  counsel  and  iiwent ;  and  for  the  first  century  after 
the  incor^joraiion  of  the  Commons  in  I'jirliament.  the  Lords 
must  liave  acted  rather  as  royal  council  tors,  debating  the 
petitions  of  the  Commons  and  odvi&ing  the  king  as  to  hts 
answers,  than  as  an  Etsiate  of  the  realm  with  ai  the  most  only 
\  concurrent  power  uf  initiation  with  that  claimed  by  the 
reiiresentative  body.  The  attitude  of  the  Clergy  was  also 
doubtful.  They  had  their  own  organiiation  in  Coni-ocalion, 
with  certain  powers  of  separate  legislation,  lly  the  middle  of 
the  fourteenth  century  they  alone  shared  with  the  Commons 
the  control  of  the  purse.  Moreowr,  while  the  I^ncastrian 
House  posed  .is  the  champions  of  orthodoxy,  the  ('hurch  was 
throwing  henelf  more  and  more  under  the  protection  of  the 
Crown.     There  was  great  cause  for  fear  lest  the  king  should 
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osc  the  clergy,  as  h«  had  ii-wd  the  Pope  and  iJk-  Iwdy  of 
mcrth.inis,  to  chceltmatf  ihc  Commons.  And,  lo  judge  from 
pclition!!  pTe!K:nlcd  by  the  Commons  in  1344  and  1377.  it 
would  seem  that  the  king  had  occasionally  made  siatules  at 
the  dcMK  of  the  clcffty  without  xubiniiling  them  lu  the 
approval  of  Parliament.  It  i*  piusihle  al.so  ttiat  cleiii-al  protestit 
against  (X>ntempl.;tcd  partiamvni.iry  ]<-):ii.talion,  althoii};h  often 
a  matter  of  form,  somutimcrt  inlluencicd  a  <]ecixioii  of  t]ie 
Commons.'  But  the  clergy  stood  completely  apart  from 
parIinm(^ntaTy  struggles,  and  wisely  followed  the  lead  of  the 
Commi>nN.  A&  3  result,  save  for  an  occasional  suggestion  for 
the  confiicaiiim  of  their  revenues,  they  were  unmolested,  and 
even  continued  until  the  Itealoiaiion  to  vote  their  share  of  the 
taxes  in  their  own  assembly  of  Convocatioti. 

A  far  more  teal  hindrance  to  the  legislative  power  of  the 
Commons  than  any  olTcred  by  the  Lords  or  the  Cleigy,  came 
from  the  necessary  altitude  of  the  king.  At  a  time  when 
Pailiamcrtts  were  intermittent  it  was  indispensable  that  the 
executive  Hhoiitd  be  armed  with  powers  of  temporary  legisla- 
tion. Moreover,  before  the  advent  of  Parliament,  the  king 
with  his  .Council  had  been  executive  and  legislature  in  one. 
All  early  legislation  was  inlendeil  lo  mcvt  a  temporary 
emergency,  The  frequent  recurrence  of  similar  circumstances 
would  cause  such  a  temporur>-  enactment  lo  assume  a  per- 
manent form.  Thus  there  was  no  reason  why  in  his  Ordi- 
nances, issued  witli  the  advice  of  his  Council,  the  kiitg  should 
distir^ish  beiwcen  the  aKterlionit  o(  a  general  principle  and 
the  satisfarlion  of  a  momentary  need.  The  only  recognition 
ofa  dilTerenee  is  to  be  found  in  the  suhmi.ssion  to  the  formal 
OMcnt  ot  the  Commune  (.'oncilium  o(  those  more  important 
matters  which,  under  Henry  II,  were  embodied  in  the  form 
of  Assizes.  It  is  probable  that  the  first  real  attempt  to 
distinguish  between  temporary  and  permanent  legislation  dates 
from  the  arrangements  nude  by  Edward  I  for  the  sorting 
of  petitions,  and  the  existence  of  this  dilTerenee  was  marked 
by  the  suhmi-tsion  of  those  t)f  more  general  interest  to  the 
consideration  of  the  assembled  Parliament.  Then  when 
Parliament  itself  brgan  to  petition,  necessarily  on  nutters  of 
national  imporlancc,  it  was  impossible  to  ignore  the  ^t  that 
the  logi>^laiivc  power  had  become  something  more  than  a  mere 
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sto{>^p.     The  Assizes  oT  Henry  II  and  ihe   Provisions  of 
Henry  111  gave  way  to  the  Statutes  of  Kilwnid  1 ;  hut  it  was 
entirely  ugaiiist   the  king's  intcr«sl   In  alio*  any  hnrd-nnd  fast 
dittinciton  between  the  hinding  force  of  an  Ordinance  and  of 
a  Statute  respectively.     Indcud,    Edward    1   seems   to   have 
succeeded  so  well  in  hi«  endeavour  to  prevent  this,  that  from 
his  lime  not  only  had  ihc  royal  Ordinances  *  been  allowed  to 
have  very  much  the  same  force  as  the  «l3tules  themselves,'  but 
'until  the  great  enunciation  of  the  rixhl  of  ParlLim^C  in  Jjsa, 
it  might  he  questioned  whrthcr  those  Orrl  ins  nee*  were  not  laws 
within  the  letter  of  the  constitution,  and  the  acfiuicscuncc  of 
the  Parliaments  might  be  icasonably  construed  as  an  admit- 
,  C  J/,    sion  of  the  faci."    It  was  the  extreme  shiftiness  of  the  king's 
conduct  in  his  method  of  dealing  with  their  petitions,  ihnl 
probably  caused  the  Commons  (o  emphasis  the  difference 
between  the  temporary  and  the  jiccmsincni  form.     Here,  as  in 
the  companion  matter  of  taxation,  the  reign  of  Edward  III 
supplied  Ihe  Commons  with  abundant  opportunity:  and  the 
free  use  of  the  royal  ('ouncil  to  evade  the  answered  petilioni 
of   Parliament    brought    out    dearly    the   essential    difft^rcnce 
between  ihi;  king's  method  of  action  in  his  Council  and  ihat 
form  of  li^islalion   which   was  soon  lo   be  appropriated  by 
Parliament  itself.     So  long  as  the  Commons  remained  in  the 
position  of  pclilioncrs  it  lay  largely  with  the  kin;;   whether 
his  answers  to  the  petitions  should  be  couched  in  the  form  of 
Ordinance  or  of  Statute.     In  1363  tlie  Commons  ihemsdves 
» A'*r. /W7.  chose  the  form   of  Ordinance' as  giving   more  opportunity 
,?■  380,1^19.  for  future  modification.     On  Ihe  other  hand,  when  in  1353 
the  Ordinance  of  the  Staple  was  sanctioned  by  a  Magnum 
Concilium  which  contained  an  imperfect  representation  of  the 
Commons,  the  protests  of  those  who  were  present  forced  the 
king  to  summon  a  properly  constituted  Parliam<:nl  for  the  next 
year  in  order  to  convert  it  into  a  statute.     'Che  rc^^uli  of  ttiese 
struggles  was  to  deepen  the  growing  distinction  between  the 
Executive  -nnd  the  Ix^gislature.  and  lo  emphasize  the  difference 
between  the  method  of  operation  pursued  by  the  King-in- 
Council  and  that  which  alone  was  worthy  of  the  sovereign  body 
of  the  realm,  the  Kim^-in- Parliament,    Thus,  while  a  Statute 
was   'a  law  or  an  amendment  of  law,  enacted  by  King-in- 
Parliament  and  enrolled  in  the  Statute  Roll,  not  to  be  altered. 
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repealed,  or  suspended  without  authoritj'  of  the  Pftilian)«nt, 

and  valid  in  all  paiticiitars  until  il  has  been  so  revolted*' — 'S.C.ff. 

in  other  words,  a  kgisliitive  Act  intended  to  be  perpetual  in**''' 

operation— thf  Otdin5n<-c  Iwrainc  etteniially  the  act  of  an 

administrative  body,  devised  tt>  mitt  a  temporary  emergency. 

How  far   the   upholders  of   the  royal   prerogative  were  still 

willing  to  prc*i  the  efficacy  of  this  latter  power  may  be  judged 

not  only  from  a  petition   of  the  Commons  in   1389,  jwaying 

that   the  Council   may   noi,  after  Parliament  has  dispersed, 

make  any   Ordinance  cimirury   to   the  Common  or  Staiiiie 

law,  but  also  from  one  of  the  charges  against  Riclunl  H, 

that   he  had  maintained  that  the  laws  were    in  his  mouth 

and  often  in  his  breast,  and  that  he  atone  could  change  siid 

frame  them.  

While  the  Lancastrians  were  under  the  dominion  of  Parlia-  rroclima- 
ment,  their  successors  did  their  best  to  dispense  with  Parliament  ''™*- 
altogether.     Hut  in  either  case  the  contest  between  Statute  and 
Ordinance  was  unequal.      And    when    Henry  VUl    began  Under  ihc 
to   appeal    regularly    to    the   representatives    of    the    jxrople,  Tiid.m., 
he  actually  employed  Pailiamenl  itself  to  wipe  out  a  di.stinclion 
on  the  maintenance  o(  vhidi  iu  wholi^  legi.ilativc  power  de- 
pended.    The  exact  force  of  the  Slalulc  of  Proclamations  has  ?','''"% 
been  much  disputed.     It  enacted  that  the  king's  Proclamation!)  ,,,„'  ^' 
(as  Ordinances  were  now  c:illcd),  made  with  the  assent  of  his 
Council,  'should  be  observed  and  kept  as  though  they  were 
made  b>'  an  Act  of  Parliament.'    A  proviso  was  'added  to  the 
effect  that  such  proclamaiions  must  not  be  '  prejudicial  to  any 
person's  inheritance,  offices,  liberty,  goods  and  chattels,'  or 
infriiige  the  established  laws ;  and  this  has  been  construed 
as  un  attempt  of  the  Commons  lo  limit  a  power  which  was  in 
any  c-tie  certain  to  be  iwed  illegally.     However  that  may  be, 
the  Matule  was  repeated  in  the  first  year  of  Edward  Vl's  reign. 
Proclamations,  however,  were  continually  used  and  enforced 
by  all  kinds  of  penalties,  such  as  fme,  imprisonment,  and  even 
labour  on  the  galleys,     ihcy  were  ivtued  by  the  Council  and 
ihdr  breach  vss  taken  cogniunce  of  by  the  Sur  Chamber,  so 
tluu  in  reality  they  t-reated  new  crimes  unknown  lo  itie  law  of 
the  land.    Thus,  in  re/igioos  maltets,  the  Council  of  Edward  VI 
ordered  justices  of  the  peace  to  'commit  lo  the  galley  sowers 
and  tellers  abroad  of  vain  and  forged  tales  and  lies ' :   Mary 
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denounced  the  penalties  of  manial  law  again&l  the  possessors 
of  heretical  biiuk^:  Klinlteth  by  ihU  means  banished  Ana- 
baptists and  Iri^h  from  the  counlr)-.  In  the  Mmamk  sphere, 
Edward's  Council  rogubted  the  price  of  pruvUinns :  Mary 
imposed  duties  on  foreign  cloth  and  French  wine*,  while 
ElizAbeth  prohibited  the  cullivaiion  of  woad,  ihc  exportation 
of  corn  and  money,  and  the  building  of  houses  within  three 
miles  of  London.  Already  In  the  reign  of  Mary  Ihe  legality 
of  these  proclamations  wttK  disputed,  and  the  judges  carefully 
limited  their  use  to  the  exposition  of  existing  law.  '  The  king,' 
they  said,  "  may  make  a  proclamation  ^oad  trrrortm  populi  to 
put  them  in  fear  of  his  displeasure,  but  not  to  impose  any  fine. 
forfeiture  or  imprisonment ;  for  no  prxKbmaiion  can  make 
a  new  law,  but  only  <ri>ntirm  and  ratify  an  aneient  one.' 

But  this  plain  statement  deterred  neither  K1i/;diclb  nor  her 
successor  from  the  use  of  proclamations.     Indeed  under  James 
Ihcy  were  so  numerous^bcing  issued  to  forbid  the  election  of 
outlaws  and  tlie  includon  by  the  j-heri(T  of  ancient  or  ilepopu- 
luted  towns  in  the  first  Parliament  of  the  rdgn  1 '  to  interfere 
with    freedom  of  trade  by  the  levy  of  nen-  customs    duties 
unsanctioned    by    Parliament ;    to    prohibit    the    increase    of 
London,  and  to  enforce  the  residence  of  che  gentry  in  the 
provinces — that  in  1610  they  called  forth  the  remonstrance  of 
Parliament.     In  answer,  Janiei  claimed,  in  caxu  of  emergency 
and  during  the  abeyance  of  Parliament,  the  right  of  iiuuinK ; 
proclamations  which  went  beyond  the  Law.      He  promised,  1 
however,  to  consult  the  judges ;  and  the  matter  was  submitted ' 
to  Chief  Justice   Coke  and  three  otlic^s,  who,  desjiite  the ' 
utmost  pressure  of  the  Court,  decided  (a)  that  the  Icing  by 
his  procbmation  cannot  create  any  olTence  which  was  nut  one 
before ;  but  he  may  for  the  prevention  of  offences,  admonish  ] 
his  subjeet3  to  keep  llie  law,  and  the  neglect  of  such  pruclama- 
tjon  aggravates  the  offence  ;  thus,  they  add,  if  an  offence  be  I 
not  punishable  in  the  Star  Chamber,  tlie  prohibition  of  it  by] 
procbmation  cannot  make  it  so;  while,  in  aniwcr  to  the  royal' 
claim  to  override  the  existing  Uw,  tbcy  asserted  (b)  that  the 
king  has  no  prerogative  except  what  the  law  of  the  l,ind  allows 
him."   This  may  be  said  to  sum  up  the  whole  question  at  is.iue_ 
beiwcn  king  and  Parliament   in   the    seventeenth    ccntury^j' 
Jamct  did  not  publi.sh  the  dcci^on ;  but  probably  no  subs 
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"quwil  proclaniittiona  were  issued  whkh  imposed  penalties  such 
as  fine  and  im|>rixaniii<;nl.  In  some  fofni,  however,  prot'lama- 
tiuna  were  still  in  um;  .ind  so  long  as  tSe  Slar  Chainlier  bstt-il, 
it  did  not  ht^italt  10  inflict  a  iichal[y  wliwe  wmt  had  b«tn 
legally  applied. 

Hut,  despite  many  conijieniating  Kdvantagw,  it  is  a  weakness 
the  English  Coiuiiiuiion  Ihut  (lie  executive  is  only  able  to 

'  act  wiihin  the  limiis  of  ihe  law  of  the  land.     If  ministers  step  Tlitir 
outside  the  law,  they  do  it  nl  iheir  peril:  and  moments  of  ""^""  "^■ 

komcrRency  find  ihera  shrinking  from  the  responsibility  nhich 

'  tt)cy  incut  by  intruding  imp  the  bpeei^il  province  of  a  most 
jealous  aMemWy.  Thus,  in  1766,  in  what  is  known  as 
Chaihum'K  ScroncI  Administration,  ihc  ministers  bting  desirous 
of  meeting  beforehand  the  distress  whieh  would  be  liccasioned 

^by  the  bad  harvest,  issued  two  proclaraalions — one  for  the 
evival  of  certain  old  economic  regulations  against  forestallers 
and  regraters,  whieh  as  a  rennnder  of  existing  law  feU  wiihin 
Ihe  definition  of  ihc  judges ;  another,  which  directly  annulled 
the  existing  law  for  the  ftc«  export  of  corn  by  laying  an  embaigo 
on  all  ships  bden  with  whe^t.  The  only  defence  which  tho 
ministers  could  make  was  the  necesiity  of  immediate  action: 
the  proclamations  were  withdrawn,  and  Parliament  was  with 
difficulty  persuaded  to  pass  an  Act  of  Indemnity.'  Such,  then,  ■  Auknn, 
is  the  only  method  of  action  possible  to  an  English  minister.  !■  joQ-J'O' 
He  miui  on  an  emergency  adopt  Luther's  moito,  'J'occa 
foniler '  (i.e.  hn-ak  the  bw  boldly),  and  the  safe^tiuird  against 
ntsh  action  on  his  part  is  the  knowledge  Ihai  his  a.cu  must  be 
subsequently  covered  t>y  an  indemnity  from  I'artiament,  whose 
judgement,  moreover,  will  be  pronounced  after  the  event. 

Perhaps  the  most  subtle  hindrance  (o  Ihe  legislative  power  (t)  Tht  dJs- 
of  the  Commons  came  from  ihe  royal  claim  to  dispense  with,  P*"*'"!; 
or  c%en  entirely  m  suspend,  the  operalion  of  parlicuhr  statutes.  ^ 
The  claim  w.i*  founded  on  the  view  of  ihe  kiny  as  the  supn-me 
and  sole  lawgiver.     The  maker  (if  the  laws,  it  was  argued, 
coutd  either  dispense  with  their  oiterntion  in  individual  ca.%e^ 
OT  even  unmake  ihcm  allogelhcr.      No  one  ciucstioned  the 
myal  right  «(  lurdonin^;  n  criminal ;  and  if  the  king  could 
remit  a   punishmenl  after  n^ntencc  hail   been    pn.»sed,   much 
more  should  he  l)e  able  to  release  a  lawbreaker  beforehand 
from  Ihe  coiucquenccs  of  his  act.     The  philosophical  htstoiian 
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mighl  find  a  justification  for  ihc  Otercisc  of  this  power  of  t^ 
prerogativK  in  the  hardship  which  miisi  often  have  ensued  in 
inJitidunl  cast's  fr()ni  the  hastily  drawii  and  crudely  exprc-^cd 
statiilos  of  a  mcdixial  Parliament,  But  tlie  whole  endeavour 
of  the  CommoRB  was,  as  we  have  just  xeen,  to  substitute  the 
King-in- Parliament  for  ihe  Kitif^-in-Cuuncil  as  the  supreme 
lej^slative  body ;  while  all  ihc  available  evidence  goes  to  prove 
thai  the  power  of  dispensing  vHth  the  laws  in  individual  cases 
was  used  rather  to  forward  the  private  aims  of  the  king  and 
those  who  could  influence  htm,  than  to  remedy  the  inequality 
of  the  laws  in  the  interest  of  justice.  In  one  of  the  four 
Parliaments  of  1328  the  Statute  of  Northampton  restricted  the 
royal  prerogative  of  dispensation.  Bui  yet,  in  1330,  in  1347. 
and  again  in  1351,  the  Commons  |>etitioned  against  the  use 
of  this  power  for  the  issue  of  ehancnt  of  gnrdon,  or  rather  of 
license  beforehand,  to  a  laiRe  number  of  common  malefactors. 
Indeed,  these  petitions  stand  aide  by  side  with  those  against 
the  sale  of  writs  in  ('hancery  and  the  esteniled  jurisdiction  of 
Ihe  Council,  Another  Aet,  of  1390,  proliibitt  the  indiscriminate 
grant  of  pardoru.  But  the  exercise  of  this  necessary  right  was 
a  matter  of  discretion,  which  could  not  be  regulated  by  statute. 
Accordingly,  the  law  courts  set  to  work,  and  the  great  judges 
of  the  I.ancastrian  time  drew  a  distinction  between  mala  in  se 
or  violations  of  divine  law  such  as  murder  and  robt>ery,  in 
which  casc3  they  denied  the  roj-a!  power  of  dispensation  ;  and 
mala  proMMa  01  crimes  created  by  statute,  where  they  thought 
Ihe  king's  power  to  hold  good.  They  further  denied  the  law- 
fulness of  the  power  when  cxercbcd  against  common  law 
crimes,  i.e.  lho.ie  in  which  the  urif^inal  common  taw  had 
been  confirmed  by  statute,  or  aftaiiist  the  rights  of  individuals 
or  corporations.  In  short,  the  king's  prrn^alit-e  was  unable 
to  set  at  nought  the  moral  law,  or  to  pardon  one  man  for  an 
offence  against  anotlier.  The  king  could  only  use  his  power 
to  excuse  an  injury  n.;;ainst  himself  oi  an  illegal  act  from  which 
no  one  had  derived  any  harm.  But  when  [ralitical  questions 
were  concerned  ihc  majority  of  the  Stuart  judges  set  aside 
these  subtle  distinctions,  and  decided  the  whole  matter  from 
the  standpoint  of  divine  right.  Thus  in  the  case  of  Thomas 
V.  Sorrtll  '  Ihe  king  in  the  interest  of  trade  granted  1  dis- 
pensation Irom  ])enaltiei  provided  for  his  bcncGt,"  and  the 


THK  lIOlfSE  OF  COMMONS  ].\   ACTION 


253 


judges  righlly  upheld  the  ro)a]  prerogative  on  the  ground 
thai  no  ttiitd  jjarly  had  received  an  injur}'.  Hut  Ihtry  cquidly 
Upheld  ii  in  the  test  cn^c  of  Gmtden  v.  Itaits.  Hcrt  n  Roman 
(!aiho!ir  ollkcr  plc-adcd  a  dtspcn&aiian  from  Jamt-s  11  for  his 
omisiioti  lo  conform  to  the  requirements  of  the  Test  Act, 
and  ihc  judges  based  their  decision  on  several  grounds — that 
the  kings  of  Eni^land  neie  sovereign  princes ;  the  laws  were  the 
king's  Uu's,  it  watt  therefore  an  in»parab)e  part  of  his  preroga- 
tive to  l>c  able  to  dispense  nlth  pitrticular  1a<>*<i  in  particuUr 
cueH  :  of  tlie  need  of  such  disiienution  the  Icing  vias  the.judge  ; 
and  (inatl/,  this  was  an  anc4ent  remnant  of  the  pTct<)gAtive  of 
the  king  and  could  not  be  taken  away  from  him,  since  it  was 
not  a  power  given  him  by  ihu  people.  It  \%  a  macvellous 
testimony  to  ihe  .tdfteMniint  nf  the  atilhorN  of  the  Dill  of 
Rights  that,  insli-ad  nf  denying  the  diniH^nsing  powiT altogf thcr, 
they  cotili-nled  ihcmsclvcs  with  a  condemnation  of  its  illegality 
'sB  it  hath  been  assumed  and  exercised  of  late,'  and  with 
a  declaration  of  its  future  invalidity  unlesii  Parliament  had 
mode  provision  (or  such  power  in  the  term*  of  ihe  »latuie  »o 
vioUiMi.  .As  3.  result,  ajinn  from  the  licence  of  Parliament 
ilSL-lf,  ihc  only  lawful  dispensaiions  are  such  as  may  have  been 
granted  bt-forc  James  II  and  were  not  covered  by  the  words 
of  the  Bill  of  Rights.  Cosei  of  these  are  so  rcw  as  to  be  of  no 
pracliral  impoitunoe.' 

But  if  the  philosophical  hislorinn  could  <liscovcr  .somt^ 
justification  for  the  exercise  of  the  dispensing  power,  he  would 
lind  nothing  to  urge  in  favour  of  the  claim  to  suspend  the 
operation  of  a  statute  in  the  case  of  a  whole  class ;  for  this 
was  nothing  eUe  than  an  abolition  of  the  law.  Vet  the  exercise 
\  power  wa.t  by  no  means  unknown.  1'he  earliest  instance 
abably  the  omission  from  the  reissue  in  1316,  of  those 
fiiuincial  and  constitutional  ctauxcK  of  the-  Great  Charier  which 
were  among  its  most  valuable  provisions.  But  the  circum- 
stances were  exceptional.  It  is  in  connection  with  religious 
4(Uestioiu  that  this  prerogative  has  in  almost  evet>'  instance 
been  en)ployt:d.  This  was  the  means  by  which  the  l'o[x; 
obtained  an  occasional  relaxation  of  the  staluteii  by  which  an 
aiigiy  Parliament  proliibiii-d  pajial  laxnlion;  while,  after  Ihe 
Reformalton,  the  Sttiart  kings  used  it  to  shield  the  Roman 
Catholics  from  the  penal  laws.'    Under  James  I  and  his  son 
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PBrlinmcnt  made  frequent  remonstrances.  But  their  foreign 
policy  as  well  as  ibeir  lUlurjl  itictinations  dicuied  their  Hue  of 
conduct  [0  iliese  kings,  ojid  the  rt- ^ulis  of  ihcir  icnienc)-  wcrt-  iiai 
serious.  It  wax  under  the  Utcr  Stuarts  that  the  [wwer  asMimod 
dangeioux  prujHirtioiis.  Charles  ll's  Declaraiiom  of  Iiidulgetioc 
hod  to  be  withdrawn  ;  but  James  II,  aciiny  on  the  opinion  of 
bis  prerat;ative  set  forth  by  the  judges  in  Godden  v.  Haiti, 
not  only  intued  .1  Decbr<ition  by  which  he  'immediately 
suspended  ...  the  t-jit;n.i.se  of  all  and  all  manner  of  i>enal  laws 
e<ri:le»ji>slical,  for  not  eoming  to  chuich,  or  for  not  receiving 
t))c  sacrament,  or  fu«  any  other  nonconrormity  to  the  religion 
established,'  but  he  even  coRimiinde<I  that  it  should  be  retd 
in  the  parish  churches.  The  trial  of  the  .leven  bishops  who 
petitioned  a^inM  it,  and  their  triumphant  aoiuiltitl,  sounded 
the  Itncll  both  of  Jameti'  tenure  of  the  throne  atvd  i>(  the  inter- 
pretation which  he  had  put  on  the  royal  power ;  and  the  ArKi 
clause  of  the  Bill  of  Rights  condemns  as  illegal  'the  pretended 
ponvr  of  su.ipentlir^  of  lawit  or  the  execution  of  laws  by  X^gfX 
authority,  without  content  of  I'arliiimiriil  " 

5  35.  The  attempt  of  the  Commons  to  obtain  control  over 
the  two  most  important  functions  of  government — the  enact- 
ment or  aniendnicnt  of  law^  and  the  assessment  of  taxc» 
pRtcticjdIy  involved  an  interfcreiKc  in  every  department  of ' 
tlte  executive.  The  extent  to  whkh  this  was  carried  may  be 
gaibere<l  from  tlte  mb|ects  of  the  numeioux  {tctiiions  which 
were  prL-scnii-d  by  wcry  Parltament  to  the  king.  IVspiic 
their  many  merits,  we  may  set  aside  the  Articles  of  the  liaions 
in  1115,  and  the  Petition  of  the  Itaions  in  1358,  ax  being 
lugely  occupied  with  otd  grierAnces  arising  from  the  undue 
excrvise  of  feudal  righLi  and  the  influence  of  aliens  on  the 
Crown.  The  best  early  insunces  of  ]>ctitions  of  national 
importsncc  arc  to  be  found  in  th<«c  presented  in  the  Parlia- 
ment of  Lincoln  in  i^or,  the  rarlbmentsof  1309  and  of  1341, 
And  above  all  in  (he  Good  Pxrliament  of  1376.  An  analysis 
uf  the  hundred  and  forty  petitions  which  emanated  from  the 
Utter  seems  tu  (trnve  that  rw  point  of  naiiorul  administration 
w«s  considered  as  outside  its  supervision.  The  directly  feuttal 
grievances  liavc  disap|>ear<K] ;  but  it  is  stilt,  and  for  a  lon^  iinie 
fcmains,  nccessar}'  to  protest  against  the  abmcs  of  purveyance. 
the  jurndictton  of  the  (Courts  of  the  Steward  ai>d  (be  Marshall, . 
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Uie  m«lhO(l  or  appninliiig  wlierilTtt.  The  pretuncc  of  (lie 
CoromoTW  has  placc-d  in  ih«  forefront  some  comparatively  new 
((ueitions,  such  as  thu  Pope's  iniftfcrcncc  in  the  National 
CI]ur\.'h,  the  rrccdoni  of  election  to  Parliament,  and  all  matters 
conticcicd  with  the  regulation  of  labour.  A  gL-neril  survey  of 
the  petitions  seems  to  show  'that  the  government  n-ai  ill  od- 
luini^iered  rather  than  tliat  any  resolute  project  for  iciarding 
the  ){TO>i  th  of  popular  freedom  was  emc-rtaincd  by  ihe  ndniinis- 
tratoTs.' '  Ami  herein  lay  the  (bng«r  of  the  situation.  It  ha.s  '  S.  C.  If. 
hetin  remnriffxl  tlwi  'half  the  struggles  of  the  Middle  Ageii**^*""' 
OT^nalcd  in  the  uncertainty  of  the  line  dran-n  between  the 
executive  and  the  legislative."  For,  the  king  Iwid  been  trained  '  ^^-  '*'^' 
to  regard  the  country  as  a  property  to  he  administered  for  *  ^'S  *" " 
his  own  benefit;  while  the  legislature  sought  a  real  in.'ilead 
of  merely  theoretical  |Kiwcr.  Consequently,  while  the  king 
resented  atty  interference  with  his  prcrot;ativcs,  Pailianieiit,  not 
knowing  where  to  slop,  claimed  such  ])urely  executive  functions 
as  Ihe  election  of  ministers,  (he  rcrgulation  of  Ihe  royal  house- 
hold and  of  its  own  summons.  The  struggle  resolved  itself 
into  a  ronieit  for  the  sovereign  power  in  the  State. 

But  in  fairnew  to  the  Crowii  il  must  be  said  that,  however 
minutely  Jhc  Commun.s  inquired  into  the  details  of  adminis- 
tration, they  shrank  from  iiin<t  rrtfi/Htibiiily.     This  may  be 
illustrated  in   two  departments.      The  bst   point  on   which 
a  popular  assembly  would   In-  qualified  to  judge  would  be    in 
tjuestiuni  of  fortign  [wlitits.     Nor  were  the  Commons  asked  (i)  Foreign  | 
to  do  so,  until  Edward  111,  in  want  of  their  money,  sought  to  *""""■ 
Implicate  them  in  his  warlike  projects.      At   first  they  were 
lavish  in  their  grants  and  seem  to  luvc  been  pre^ured  to  share 
Ihe  rcS|>oniibility  for  war  with  the  king.     In    1338  Kdward 
asserted  that  his  expedition  wa^  nude  not  only  with  the  assent 
of  the  I.ord.i,  hut  at  the    earnest  reque.it  of  the  Commons. 
This  may  have  been  tlic  turning-point ;    for  in  Ihe  vcrj'  next 
ye«r  the  Commons  declared   lh:<t  they  were  not   hound   to  1339. 
give  advice  on  mailers  of  which  they  hud  no  knowledge.* '  Ket.  Pari^ 
In  1348  they  made  their  ignorance  and  simplicity  a  plea  for"-  '^S.i'" 
declining  to  express  an  opinion,  and  referred  the  king  lo  the 
advice  of  the  great  and  wise  men  of  the  <.'ouncil.*    In  1354  '  llrU.  U. 
ihcy  replied  lo  a   request  (or  their  opinion  on  the  pending  '*i'  *  S- 
treaty,  thai  'whalcvcr  iv>iie  the  king  and  ihe  I^rdt  might 
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(a)  The  law 


|)lcaM:  10  lake  of  the  said  trcnly  would  be  agreeable  to  them.*' 
Under  KJchard  II  they  punticd  a  similar  course,  in  i38» 
rcfcrTiDg  the  tjuestion  of  nn  expedition  to  [he  Lords,'  and  in 
'384  «ying  to  make  out  that  the  French  war  wuji  a  personal 
quarrel  of  the  king,'  But  the  grudging  nature  of  ihcir  supplies, 
and  the  attempts  [o  establish  the  (>rincipl«sof  approprlatton  and 
audit,  sufficiently  proved  the  di.ttruM  of  a  warlike  policy  which 
Edward  Ill's  emrava^unce  bad  im|)bnicd  in  them.'  Under 
the  Lancastrians  the  changed  jwsicion  of  Parliament  made  the 
Commons  bolder  in  the  matter  of  accepting  resjxjnsibility. 
They  supported  Henr>-  V"s  war  as  loyally  as  their  predeoeuors 
in  the  early  years  of  lidwnrd  III,  They  joined  in  the  ralifica- 
lion  of  the  treaty  of  1416  between  Henry  and  the  Emperof 
Sigisniund,  and  in  the  Ire&ty  of  Troyes  in  14=°;  ^hite  in  1446  I 
thoy  consented  to  the  re|)cal  of  that  article  in  die  latter  which  ' 
required  the  assent  of  Parliament  to  any  ueaiy  of  peace 
between  the  two  Icings.'^  Foreign  politics  were  among  the  ^| 
subjects  with  which  ihc  Tudor  and  Stuait  sovereigns  forbade  ^^ 
1'nilianicnt  to  meddle.  There  was  much  to  be  said  for  their 
contention ;  but  it  was  the  anii-naliosal  attitude  of  the  Stuans 
which  forced  Parliament  to  take  part  in  a  discu-ssion  fur  which 
they  Were  of  neix-Nsily  inautliciently  provided. 

A  second  illustration  of  the  timid  cnnduct  ol  the  early 
Commons  is  found  in  their  attitude  Wntxi^  juiUriai  malUn, 
A  celebrated  article  of  Magna  Carta  (S  40)  had  made  the  king 
promise  that  he  would  not  '  sell,  deny  or  defer  ri);ht  nr  Justice.' 
It  wa.i  in  their  dtsirc  to  maintain  Ihi.s  that  the  Commons 
found  thwr  jusiificatiun  for  the  review  to  which  they  subjected 
the  action  of  the  law  couns.  The  king,  moreover,  invited, 
their  particijmtion  in  judicial  questions :  and  it  became  very 
usual  for  the  Chaneeliur,  in  opening  Parliament,  to  demand  on 
behalf  of  the  Crown  the  advire  of  the  Estates  as  lo  the  best 
means  of  maintaining  the  public  peai'e.  In  reii>onsc  to  this 
request  the  Commons,  from  the  early  years  of  l-^wnrd  Ill's 
leign  to  the  dark  da>-s  which  preceded  the  \Vars  of  the  Roses, 
never  ceased  to  point  out  in  their  petitions  the  administrativo 
>bu»cs  which  stood  in  need  of  reforni— the  indiscriminate  sale 
of  writs  in  Chancery  for  the  authoriialion  of  all  kinds  of  illegal 
acts  i  the  inletfcrenre  of  the  Privy  CoutK-il  with  the  ordinary 
cotirw:  of  the  law;   the  vxtauion  pf .the  jtiiudictipn  of  the  I 
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Courts  of  the  Slewaid,  the  Constable  and  the  Marshal  beyond 
the  liniiis  imposed  on  theinby  the  Atticuh  supurCuiiai>  (1500)1 
the  uitempled  revit-al  of  the  ol<l  reu<Ia]  jumdtciionx  wpported 
by  the  oleruivc  practices  of  liveiy  and  maintenance ;  the 
comipt  conduct  of  the  judges  of  assiic  and  the  sheriffs.  These 
complaints  were  not  coupled  witb  demands  for  new  legislation ; 
thejf  were  merely  petiiiims  that  the  exiititi^  laws  should  be 
justly  administered.  But  the  Commons  never  aimed  at  direct 
judicial  authority.'  It  .'M.-t^niK  as  if  lhe>'  shrank  fioni  the  re- 
spunsibility  which  it  would  entait:  for,  although  instances  are 
to  be  found  in  which  the  Commons  listened  to  the  complaints 
of  individuals  against  great  officials,  the  fact  that  most  ministers 
were  peers  gave  their  trial  of  nccc»ity  to  the  House  of  Lords, 
while  the  (Commons'  attitude  of  petitioners  determined  their 
part  in  an  impeachnieitl  to  he  that  of  accusent  before  the 
natuni  judges.  Indeed,  on  the  deposition  of  Kichurd  IT, 
the  Commons  once  for  all  re]>udiatcd  for  themselves  the 
position  of  judges.  Once  or  twice  subsequently,  in  moments  of 
paasion,  as  in  the  case  of /i^^^t6>i),  whom  they  ordered  to 
[Kty  ^1000  and  to  be  put  in  the  pillory  for  expressing  delight 
at  the  defeat  of  the  E!i;cH)r  Palatine  ;*  and  again  in  the  case 
of  Miif  (i7>i).  *  a  printer  whom  they  committed  to  Newgate 
for  publishing  a  journal  in  which  some  hope  was  expressed  for 
the  restoration  of  the  Smarts,  the  Commons  have  violated 
their  own  principle,  and  have  arrogated  tii  ihcnisetves  the 
functions  of  a  law  courr.  Otherwise,  their  judicial  autliurity 
has  l>cen  exercised  merely  in  uucs  of  breach  of  privilege, 
which  wilt  presently  demand  notice. 

TTvc  supervision  of  the  Commons  over  the  general  adminis- 
tration was  of  little  effect  so  long  as  they  were  unorganised  and 
the  ministers  were  in  every  sense  the  servants  of  the  Crown. 
It  was  not  until  the  discovery  of  the  method  of  Cabinet  govern- 
ment that  a  real  and  effective  siipen-ision  «>r  the  ndmintsiratlon 
wiu  secured.  It  remains  to  be  proved  whether  the  pre.sent 
system  of  minute  interference  does  not  impose  an  impossible 
burden  on  llie  miniiters  to  whom  it  is  applied,  and  deprive 
tliem  of  that  sense  of  iicraonal  responsibility  which  is  neccsmry 
to  draw  out  all  the  gratten  qualities  of  «  lirst-rale  lulminis- 
Imlor. 

g  56.  The  progress  of  the  Commons  was  threatened   from 
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two  sides.  We  i»vc  ilready  noticed  the  methods  by  whic 
the  Cnnra  aoughl  to  preserve  a  subservient  Parliainent.  The 
CoTDnxins  ft>rti(i«i  thcnuelvti  a^nst  thciw  insidious  attacks, 
partly  by  Ir)ing  to  prutide  for  regular  meciingf  of  I'arliacnent, 
partly  by  the  assertion  of  privileges  without  which  no  member 
was  able  to  act  frtrely.  No  Icsk  noccwary  was  it  for  the 
Commons  to  ddine  thctr  position  in  relation  to  the  House  of 
I^rds.  The  twtj  Houses  had  plenty  of  common  interests,  but 
the  older  and  socially  superior  body  slruj^jfled  to  maititairt  its 
political  position. 

The  lm<  of  year  at  wliJcli  Parlian]e»t  should  meet  was 
governed  by  non-])otttical  considerations.  It  was  a  combina- 
tion of  three  dclerminin][  oiuies.  The  charters  of  Anglo- 
Saxon  Witenanemots  are  dated  at  the  greal  Chkrth  i^itiva/i 
of  Chrivinias,  Raster  and  Whitsuntide,  a  custom  which  wa* 
imitated  by  the  Norman  kings  in  their  three  crown-wearing 
seasons  at  ^Vinchc»te^,  Westminster  and  Gloucester  respectively, 
Hut  one  of  the  chief  duties  of  the  Commune  Concilium  was 
the  decision  of  Judicial  matters,  and  since  the  ItgaJ  Itrms, 
derived  from  the  Roman  divisions  into  '  dies  fasti '  and  '  die* 
ncfasti,'  had  been  made  to  coincide  with  the  fcnivals  of  t)ie 
Church,  this  custom  was  maintained  ;  while  the  lawyer  element 
which  early  predominated  in  parliament,  ensured  the  continu- 
ance of  so  con^'eruent  a  time.  But  the  greatest  determinant 
in  ihe  Middle  Ages  was  the  Uarvtil.  during  which  the  schools 
and  law  courts  were  closed,  and  not  only  was  Parliament  pro- 
rogued or  adjourned,  but  even  civil  war  was  suspended.' 

All  other  matters  coiinccted  with  the  summons  of  Parliament 
rested  with  the  king  and  his  councillors.  Thus,  although  the 
assembly  was  ordinarily  held  at  Westminster,  special  circum- 
sunces  often  caused  its  summons  dsewherc,  as  whcti  the 
Scotch  wars  made  it  convenient  for  the  king  that  Parliament 
should  nveet  at  York.  As  a  matter  of  fact,  most  of  the  great 
towns  were  chosen  in  turn,  but  there  was  always  some 
temporary  reason  for  a  deviation  from  London.*  Again,  in 
1 258  the  Proviiiiins  of  Oxford  had  directed  the  calling  of  three 
PaiUaments  ever)*  >ear.'  1'liesc  were  baronial  councils  for 
discharging  the  judicial  functions  of  the  Commune  ('ondlium, 
and  as  such  they  were  maintained  by  Edward  I.  But  lor 
the  summons  of  a  Parliament  of  the  three  Estates  this  was 
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loo  often-  Fuf  while,  on  the  one  side,  the  Commons 
felt  rei>T<r:tcntuti4>n  to  be  a  burden  and  leguiderl  fretiuent  suiD> 
moDMS  mcrdy  as  ftetiucnt  demands  for  money,  the  king, 
though  he  wished  to  get  the  money  as  often  lu  he  cotild,  yet 
did  not  care  to  hear  the  grievances  of  the  assembled  nation  more 
often  than  he  was  obliged.  Thus,  while  ai  ordinary  times  it 
wu  with  the  (greatest  difficulty  that  any  one  could  be  induced  to 
undertake  the  funnion  of  a  member  of  Parliament,  in  moments 
of  popular  excitement  demands  were  made  Cot  annual  asKem- 
bties,  and  ihe  provision  of  the  Ordinances  in  131 1,'  followed  '  fcoi.  Pari. 
by  Acts  of  1330  and  1361,  established  annual  Pailiaments '■  f^- S.  , 
as  the  rule.  Bui  how  Utile  ihc  king  felt  himself  bound  by  \_  n"' 
Ihciie  enactments,  is  clear  fioni  (he  numerous  excejXion!!  t>o  36  Kilw. 
this  rule.  Under  Edward  III  was  discovered  Ihe  expedient  '  ''  '"" ' 
of  voting  supplio  for  two  or  ihret;  yeara  together;  while,  as 
Parlisnient  advanced  in  power,  a  wealthier  class  of  persons 
was  willing  to  be  relumed  as  inenibcis.  They  were  iwt  in 
such  basic  as  their  poorer  predecessors  to  return  lo  ni^lcctod 
businesses;  sessions  cnul<l  became  longer  and  prorogations 
more  frequent.  Tbus  more  business  was  despatched ;  larger 
supplies  wcie  voted;  and  it  was  not  so  necessary  10  call 
Pftitiament  ewry  year.  The  Acts  of  1330  and  1 361  provided  for 
the  summons  of  more  than  one  Parlbment,  if  necessary-,  in  tlie 
C(mr«c  of  the  same  year.  In  1318  no  less  than  four  assemblies 
had  been  called.  In  1332  and  in  1340 1'arltamenlcami?  together 
three  times  within  the  tnelve  months,  and  twii^c  in  1334  and 
a^in  in  1351-  Bui  as  each  assembly  was  preceded  by  a  fresh 
election,  and  a.i  the  membert  were  juid  according  to  the 
number  of  days  on  which  the  Parliament  sat,  these  frequent 
scision«  were  so  unwelcome  as  to  occasion  a  petition  in  1380 
from  both  Houses  that  they  should  not  be  called  together  for 
another  year.'  '^' Si 

On  the  accession  of  the  Yorkists  the  occasional  intermtuion  ''^  *' 
of  Parliament  passed  into  a  regular  [incliee,  and  was  only 
rescinded  wlien  Henry  VIII  desirerl  the  co-operation  of  Ihe 
people  in  his  religioux  changes.  Under  Charlen  I  the  evident 
intention  of  the  Crown  to  return  to  tlu:  custom  of  the  Yorkists, 
produced  tlw:  Triennial  Act  of  the  Ixmg  Parliament  (Feb.  Triennial 
1641).  This  provided  that  if  Ihe  king  neglected  to  summon  ,gQi,,  1, 
a  Pattiafncnt  for  three  years  after  the  meeting  of  the  last  c-  t. 
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Parliaiiieiit,  the  Chancellor  or,  failing  him,  the  peers  or,  in  the 
CTcni  of  ihcir  neglect,  Iht-  »heri(Ts  and  mayOre  fnighi  i»suc 
writs,  and  if  all  oDicials  failed  in  this  duty,  (he  electors  ihi:nt- 
kIvcs  should  proceed  to  choose  repu'sentalivcs:  while,  except 
nrtlh  its  own  consent,  the  new  Parliament  might  not  be  pro- 
rogued for  fifty  da)-$.'  I'he  Act  wax  repealed  after  thi^  Re- 
storation; but  a  dfstirc  was  expressed  that  I'arliament  should 
not  be  intermitted  for  more  th.m  tlircc  years  at  a  time.  The 
experience  of  the  reign  o(  Charles  II  showed  that  a  invionged 
Parliament  might  be  as  mischievous  to  public  liberty  as  no 
Parliament  at  all:  for  the  '  Pensionary  Pailiamcni'  sat  for  seven- 
teen  yvant.  Yet  the  autliors  of  ibc  Bill  of  Rights  contented 
themsoK-ett  niiti  theas.seTtion  that  'for  ilie  redress  of  grievances, 
and  for  the  amending,  strengthening,  and  prese[%injj  of  the 
laws,  Pjirliamcni  ought  to  be  held  frcijuently.' ' 

So  long  as  the  Crown  retained  the  right  of  summoning  Par- 
liament, the  intcimisston  of  the  Assembly  could  be  dealt  with 
only  indirectly ;  but  in  1694  a  second  TW^Mwiii/ ^r/ put  a  limit 
to  the  existence  uf  any  individual  Parliament  1  while  in  May 
1716  this  limit  was  further  increased  by  the  Sfptennia/  Afl. 
Numerous  have  been  the  attempts  in  the  present  century  to 
effect  its  repeal ;  some,  like  those  of  the  Chartists,  in  favour 
of  annual  Parliaments,  some  with  a  view  to  the  modification 
of  the  present  length.  Custom  has  reduced  the  time  to  an 
average  of  about  six  years'  duration,  and  the  apprehensions 
roused  by  the  coming  election  take  off  almost  another  year 
fixHn  the  effectivcDcss  of  the  work  done  by  the  House  of  { 
Commons.  Until  1696  the  demise  of  tlie  Crown  put  an  end 
to  the  existing  Parliament ;  but  an  Act  of  that  y«r  |irovided 
that  it  should  continue  for  six  months  after  the  death  of  the 
reigning  monarch,  while  an  Act  of  1797  revived  the  old  Parlia- 
ment for  six  months  in  the  event  of  the  monarch's  death  just 
after  its  dissolution.  Finally,  by  the  Rcpicsenlation  of  the 
People  Act  ( 1 867),  no  dissolution  of  Parliament  is  necessary  at 
future  demises  of  the  Crown. 

fi  37.  The  second  method  by  which  the  Commons  hare  tried 
to  protect  themselves  against  the  direct  attacks  of  the  f'rown,  is 
the  assertion  and  maintenance  of  Privileoes  o\  Parliament. 
Since  tlie  reign  of  Henry  VIH  it  lias  been  tlie  custom,  at  the 
commencement  of  every  Parliament,  for  the  Speaker  to  demand 
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from  the  Crown  on  behalf  of  ihe  Commons  a  lonfirmation  of 
'  their  ancieni  and  undoubted  rights  and  [>tiviteges.' '    Bui  these  '  Pro 
priril^es  arc  Dot   regarded  as  in   any  sense  dqwnding  on  '■"** 
a  gram  from  the  ('rown ;  and  an  asscTiion  of  the  attiludc  of  ihc 
IIoiix:  in  this  rtiipect  Mill  survives  in  (he  nistom  of  taking  the 
lirsi  r»(lii%  of  some  Hill  hi.-fore  it  enters  on  the  discussion  of 
the  speech  from  the  throne.     'ITic  Speaker  then  claimN  in 
particubr  for  Ihc  members  of  the  House  '  that  llvnr  persons 
and  svrvanis  might  be/rre/rom  arrtsts  and  molestations  ;  that 
they  may  enjoy  lihrly  of  s[>ft<h  in  all  llieir  debates ;  may  have 
colle>:tive  ac«ss  A>  his  Majtify's  royal  person  whenever  occasion 
shall  rcciuire:  and  that  all  their  proi:M-dings  may  receive  from 
Uis^iR'icsty/ie  iHMf/ajvurai/enuij/rui-tion.' '   But  beyond  these  '  Erskine 
privileges  the  House  has  acquired  certain  rights  necessary  for  Jl^^^"'' 
the  proper  maiiileMancc  of  its  dignity,  but  not  claimed  in  words  j^_ 
from  the  Crown.     These  have  been  moat  carefully  enumerated  Ansan,  i, 
OS  the  right  to  prxnv4(  Jer  its  <miH  eoistitution :  the  rijiht  to  '^"' 
txelusiiM  (ognizatife  of  aU  that  takes  flae<  within  the  Uautt  ; 
and  the  right  of  infiicttng  puniskmenl  for  brtmh  0/  privi/fge."  ^  Aaton,  l„ 
Many  of  these  will  be  found  to  indudc  leaser  rights  whicht  in  '^*  "  '*i- 
process  of  lime,  have  grown  out  of  them. 

Of  thr  first  set  of  privileges— those  demanded  by  the  Speaker  Fotmai 
— two  arc  purely  formal.  'The  most  favourable  construction '  P'""*8**' 
has  been  described  as  '  not  a  consuiutional  right  but  a  i)crsonaI 
courtesy ' ;  for  while,  on  the  one  side,  the  thrown  can  lake  no 
notice  of  anything  said  or  done  inside  the  House,  on  the  other 
side  the  right  of  freedom  of  speech  ailords  sufficient  guarantee 
against  any  active  interference  with  members  of  the  ComiDons. 
Uui  it  does  not  follow  that  in  the  days  of  the  greater  personal 
influence  of  the  Crown,  ihb  demand  was  useless.  Again, 
although  •  the  right  of  access  to  the  Crown '  is  only  enjoyed 
collectively  by  the  whole  Houie,  yet  those  members  of  the 
Commons  who  are  Privy  Councillors,  are  as  much  entitled  to 
a  personal  audience  of  the  monarch  as  ai«  the  peers  themselves. 

Far  dilTcfcnl  was  it  with  the  lirst  two  rights  cbimed  by  the 
Speaker.    The  claims  made  under  the  heads  of  freedom  from  Fr«dcini 
arrest  and  liberty  of  speech  were  in  course  of  time  considerably  ^^^ 
extended.    Tlius,  the  recognition  oS  /ntJom  from  armi  has,,.    '  , 
been  dated  back  to  a  law  of  /Ethelber^it  *  at  the  end  of  the 
sixth  century,  while  Cnul  certainly  extends  his  special  protcc- 
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tion  over  those  goin^  lo  and  from  the  'g«mot."     Indeed, 
was  a  necessary  precaution   to  ensure  the  safe  anrival  and 
departure,  and  the  regular  attendance  of  members.     But  the 
, extent  of  the  prinlege  was  most  indetcrminalc.     In  the  first 
place,  it  is  mere  prescriptive  cuxiom  which  has  fixed  the  time 
spent  '  eundo '  or  ■  ex{n<lc  rcdeundo '  al  forty  days  each.     Such 
was  allowed  in  the  case  of  Mr.  Duncombe,  and  has  beeni 
indirectly  confirmed  by  several  Acts  of  Parliamcnl.     But  Ih 
Lords  claim  only  twenty  days ;  and  there  arc  cases  in  tb« 
sixteenth  century  which  seem  to  show  thai  only  twenty  days 
or  even  fewer  were  then  iboughl  suflicicnt  for  the  Commons. 
In  the  next  plac^  from  iti  earliest  recognition  the  privilef;. 
seems  to  hive  been  held  to  imlude  the  servanis  aud  th<  tstata 
of  memhtrs.    This  extension  was  confirmed  by  statute  in  the 
particular  case  of  Richard  Chedier,  a  member's  servant  who 
had  l>een  assaultctl,  and  j;eneially  in  an  Act  of  1453.     It  was 
also  applied  to  exempt  those  who  claimed  it  frvm  legal  arrtti 
and  from   being  impleaded  in  civil  suits.     'Ihc  former  was 
osiened  in  the  cases  of  CUfk  (1460),  Atwyll  (1477),  Ferrrr 
(1543).  Afatiin  (1587),  and  Stale  (1594),  members,  and  those 
of  Lark  tt4»9)  ""d  Smallty  (1575),  scr»-ant*.'     Finally,  the 
cc!el>raicd  cue  of  Sir  T^iemas  54rrtigf  (1603)  was  followed  by 
the  ^tA  distinct  legislative  acknowledgment  of  the  right  of 
freedom  from  arresL*    The  prinlegc  of  net  Mug  imfltadtd  in 
eivil  suiti  seems  to  have  been  acknowledged  as  early  as  1  ago  j, 
and,  despite  some  instances  to  the  contrary,  it  was  succcssfull; 
claimed  as  a  prescriptive  rigbt  it)  the  case  of  Alwj-ll,  quoted 
above,  and  was  maintained  either  by  writs  of  '  supcrxcdcsa,' 
such  as  those  issued  by  Rdward  II  in   i3r4  to  slay  all  action: 
against  members  in  their  absence,  or  in  the  seventeenth  ccn 
lury  by  a  letter  of  the  Speaker  to  the  judges  to  the  ssmi 
effect.      Members  sometimes  waived    the  privilege,  and  lb 
law  {-ouits  did  not  always  let  it  go  unquestioned ;  but  it  was 
sufKcienlly  obnoxious  10  the  course  of  justice  to  neceasiiaie 
its  removal  by  legislation.     A  series  of  statutes,  commencing 
in  1700  and  ending  in  1770,  first  allowed  aaions  to  be  begun 
against  any  person  entillcd  lo  privilege  in  the  princijul  courts 
of  (romnion  law  and  Kquily  at  certain  limes,  such  as  a  dis- 
solution, prorogation  or  an  adjournment  for  more  than  fourteen 
days.    They  tlien  extended  this  right  of  trial  to  all  cou: 
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record,  and  finnlly  not  only  allowed  any  action  to  be  tried  at 
any  timt  ngainst  privil<^cd  persons,  but  withdrew  from  their 
lervatits  ilic  privilege  of  freedom  from  arrest  and  imprison- 
ment,  saving  it  only  for  the  persons  of  the  members  them- 
selves.'    Vet  to  ihii  doy  the  Speaker  claims  immunitT  f»f"  Ibe '  AntmiT 
servants  of  members,  and  it  has  been  conjectured*  that  it  j- 'S°",'S'^ 
might  still    be  asserted  for  scrranls  in  actual  attendance  on  y^'^*  ™ 
members  at  the  House.     Until  1853  the  Speaker  aUo  claimed  I'ratike, 
immunity  for  the  etlates  of  menitwrs  ;  but  the  Commons  widely  ?'''  ^v 
waived  tlie  right,  and  the  word  was  for  the  future  omitted  from 
the  demand.     It  ix  perhaps  a  natural  extension  of  the  privilege 
which  releases  out  of  custody  for  a  civil  action,  a  member 
elected  while    he  is  under  restraint.      Finally,   privilege  of 
Parliament  was  held  to  include  freedom  from  the  necessity 
of  obeying  a  subpoena  to  serve  as  a  wiliun,  and  from  the 

liability  to  jury  service.     'I'he  fitsi  claim  docs  not  seem  to  

havearUen  until  the  end  of  the  sixteenth  century;'  it  was'ln«anc« 
only  with   some  difficulty  cslabtished,  and    has    now  been '"  ^"^^^"°2 
waived :    the  latter  has  been  more  willingly  allowed  by  the 
law  courts,  and  now  rests  Upon  an  .\ci  of  i8;o.  }}^  ^ 

Side  by  side  with  these  ^vf^n^inna  m^hmAA  \\f  sm  r^^irtam  Vie 
txetptiMs  to  the  privilege, 
never  been  held  to  apply  to 

ffhHy,or  brtiukof  tht  ftait.  It  ii  limited  to  misdemeanours  and 
civil  catues.  This  was  laid  down  by  the  juclftes  in  Thor|)e's  case* '  fike, ; 
(1453),  and  wiu  recognised  by  more  than  one  resolution  of  the 
House  iueir(i675,  '^97)-  Again,  by  an  .Act  of  1849,  Am^rw//  laft  13 
member*  were  exempted  from  arroii  during  the  period  of  their  ^'"'  '■•  '°^- 
privilege ;  but  by  tlll^  BanWruplry  Act  of  1869  this  tem])orary 
protection  was  withdrawn.  In  1763,  in  the  teeth  of  a  decision 
of  titc  Court  of  Common  I'lir.is,  liolh  Mouses  resoU-ed,  in  the 
case  of  Wilkes,  that '  privilcfic  of  Parliament  does  not  extend 
to  the  case  of  writing  and  publishing  Sfditiatis  Hbth ' ;  and  this 
seems  to  have  carried  with  it  tlie  principle  '  that  privilege  is 
not  clainiablc  for  any  indictable  offence.'  Finally,  the  privilege 
has  been  held  not  to  extend  to  a  member  committed  for  cot»- 
tfmft  ^<9»rt.  Tlie  point  was  for  some  time  doubtful,  but  was 
decided  in  tbe  negative  by  a  Ommittee  of  Privileges  appointed 
to  consider  the  case  of  Mr  I^ng  VVellesley  in  1831,  and  ibeir 
opinion  hot  been  conlirmed  in  a  number  of  subsequent  cases*.  'Anson, 


extensions  should  be  set  certain  J^i*''  "■  itA 
Thus  freedom  from  arrest  has  * '' 
a  mcml>er  charged  with  Irtason,  Eic 
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The  assertion  of  a  privilege  was  of  little  use  unless  it  was 
backed  up  by  adequate  means  of  protection  and  enforcement, 
Such  ineAris  were  of  various  kinds.  At  first,  in  ilic  case  of 
members  actually  under  sentence,  in  order  10  awrid  undue 
injury  to  the  pbintifT.  it  wn«  u«ua)  to  past  special  statutes 
authorizing  the  Chancellor  to  issue  writs  for  their  rcleiwe : 
while,  if  a  member  was  merely  awaiting  his  trial  in  custody, 
a  writ  of  privilege  issued  from  the  Chancer)'  was  deemed 
sufficient.  In  the  exceptional  case  of  TAofaas  Tkorpt,  the 
Commons  even  called  in  the  asustance  of  the  House  of 
Lords.  But  in  iS43.  in  the  case  of  Geor/:e  Ferrtr^  the 
Commons  asserted  their  own  uutlioriiy,  refused  a  writ  of 
privilege  offered  them  by  the  ClunccUnr,  and  through  their 
Serjeant  successfully  demanded  the  prisoner's  release.  They 
seem  still  to  have  had  occasional  resort  lo  Chancery ;  but 
before  ilie  end  of  Elizabeth's  reign  occur  several  cases  by 
which  the  Commons  muat  have  considered  that  they  had 
finally  ostcrtcd  for  ihemtelves  not  only  the  privilege  of  fretrclom 
from  arrest  but  the  means  for  enforcing  it.*  Nor  did  ih<.-y  stop 
here :  for,  in  order  to  safi^uard  it.  they  began  the  custom  of 
appointing  a  standing  committee  of  privileges  at  the  opening 
of  each  session.  But  theire  precautions  proved  innitTicieni,  and 
the  privilcj^e  itielf  was  only  finally  secured  by  an  Act  of  Parlia- 
ment [xtssed  in  1604  in  ci inset ] ucncc  o(  the  dispute  over  the 
arrest  of  Sir  Thomas  Shirley.  Hitherto  the  Commons  had 
enforced  the  privilege  by  a  writ  issued  in  accordance  with  the 
Speaker's  warrant.  But  the  Aa  of  1604  together  with  a  sub- 
sequent declaration  of  the  Commons,  'that  the  House  hath 
power  when  they  see  cause  to  send  the  serjeani  immediately 
to  deliver  a  prixoiicr,'  made  a  writ  of  privilcite  unnecesMiry ;  and 
It  hiis  l>ecomc  enough  either  to  procure  a  decree  of  release  from 
a  judge  of  the  court  in  which  the  member  was  sentenced,  or 
for  the  House  merely  lo  issue  its  wanant  or  order  for  the  same 
purpose. 

Frttdom  ofspeeth  is  the  keystone  of  the  arch  of  parliamcntaiy 
privilege,  the  one  without  which  all  other  priWlegcs  would  be 
valueless.  It  is  in  fact  a  natural  and  necessary  adjunct  of  any 
popular  assembly.  It  was  claimed  by  the  Speaker  only  from 
the  reign  of  Henrj*  \''III  onwards;  but  it  had  already  been 
aduioirledged  by  the  Crown,  and  was  subsctjuenlly  confirmed 
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alike  by  decisions  of  the  Ikw  cotiits  nnd  Acts  of  the  l^dtlute. 
More  than  one  question  was  int'olved  in  the  cUim.     In  its 
barest  form,  freedom  of  speech  denoted  the  right  of  (i)  ex- 
em^lhn  from  pHniihmenI  for  words  Htiertd  it  dtbak.    The  need 
of  the  {>rivilege  was  tthown   from   the  conduct  of  Edward  I 
towaids   Henry   Keighlcy,  the  xpokcxman  of  the  Comniona 
in  tlie   Parhaiiient  of  Lincoln  ;  of  John   of  Gatint   towards  1301. 
Peter  <Ie  la  Mare,  ihe  '  prolocutor '  of  the  Good   ['atliament ;  \n(>. 
and  of  the  Vorkisl  patty  to  the  Litncastmn  Thomas  Thorpc> 
the  Speaker  in  1453,'    Owing  to  political  reasons,  the  effort  ■  S.  C.  //.| 
of  the  (Commons  in   tlie  last   caie  completely   failed ;  but  ^  ^S'- 
already,   in   the  case  of  Haxey.   ihcy  had  vindicated   iheir  1397. 
right  ;  for  Henry  IV,  with  the  advice  and  assent  of  the  Lords 
Spiritual  and  Temporal,  entirely  reversed  the  judgnicnt  passed 
at  the  instigation  of  his  predecessor  for  the  prisoner's  reflec- 
tions in  Parliament  on  the  royal   household.    The  principle 
received  further  confirmation  in  ifie  cases  of  Tlumtai   Ytmn/; 
(1451)' and  tiuAant  Strode  {15 1»),'  the  latter  of  which  was  1,5,  (,■.  H.  1 
followed  by  an  Alt  *  condemning  :w  uUerly  void,  hoih  tnthe(4Si< 
case  of  Strode  and  of  all  membem  of  the  present  and  future  ■  '^^""' 
Pailiautcnts  legal  proceedings  'for  any  bill,  speaking,  reason- '^  Hen. 
ing,  or  declanng  of  any  matter  or  matters  concerning  the  ^"'-  e-  &J 
Pailtamenl,  to  be  communed  or  treated  of.'     But  this  Malute 
alforded  no  piotectionagainxi  the  interference  of  the  Crown, 
and  while  the  Tudor  sovereigns  .icero  to  have  done  everything 
to  encourage  and   to  vssaX  the  acquisition  of  many  other 
privilcijes  by  the  House  of  Commons,  the  privilege  of  freedom 
of  speech  was  just  the  one  which  they  '  could  not  afford  to 
rec«[ini)!e."  '  Proittml^ 

The  claim  by  the  Speaker  appears  lirst  in  1541 ;  but  with  the  "^^'■ 
growth  of  the  power  of  the  Commons  there  aroie  an  important 
question — poliiicaJ  rather  than  constitutional,  but  involving 
some  important  cases— concerning  (3)  Ike  tlats  ef  suhjttis 
which  if  was  allgwablt  for  Parlianvtitt  la  diaua.  This  will  be 
dealt  with  in  the  next  chapter.  Here  it  is  necessary  to  note 
that  while,  on  the  one  wde,  Kli/abclh  prohibited  the  Commons 
in  1571  from  meddling  with  any  matters  of  state  except  such 
as  were  propounded  to  them,"  and  followed  this  up  in  the  Par- '  Ihid.  1 19.] 
liament  of  1593  by  telling  the  Speaker,  when  he  petitioned  for 
the  U*ual  privilt^s,  that  liberty  of  speech  meant  merely  the 
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'  Ptotherv,  right  of  Saying  ye«  or  no  to  questions  laid  before  the  House  ; ' 
"5"  on  the  other  sid«,  in  the  Parliament  of  1 587  Wcniwrorlh,  in  in-! 

dignation  ai  itit-sc  aiiem|>ls  to  gag  the  Hoiisi^  sxked  'whether 
this  Council  wa*  not  a  jilarc  for  any  metnlxfT  of  the  same, 
freely  and  without  control,  by  bill  or  speech,  to  ulicr  any  of 
the  griefs  of  the  Commonwealth  ? '  *  The  attempt  of  the  Crown 
IQ  enforce  its  views  led  lo  the  casct  of  Striek/aHd'  (1571),  who 
introduced  a  bill  for  reforma  in  the  Book  of  Common  Prayer, 
and  was  forbidden  to  attend  Parliament,  until  ihe  strongly 
expressed  feeling  of  the  Commons  caused  Eli.uibeth  10  with- 
draw the  prohibition  ;  of  Co/k  (1587),  committed  to  the  Tower 
for  introducing  ecclesiastical  reforms,  and  of  Pfter  WtHtwort/i, 
whowai  imprisonednolcEsthan  three  timcs(t576,  15S7,  1593) 
for  persisting  in  ihc  discussion  of  subjects  unacceptable  to  the 
Queen.  Under  the  Stuarls  both  sides  began  to  formulate 
their  claims.  Thus,  at  Ihe  end  of  the  first  session  of  the 
Parliament  of  1621  James  imprisoned  Sir  Edwin  Sandys, 
a  previous  offender.  To  Ihe  remonstrances  of  the  Commons 
lames,  while  declaring  that  Sandys  w.i.t  not  imfvisoned  for  any 
misdemeanour  in  Parliament,  took  occasion  lo  say  that  he 
thought  himself  '  very  free  and  able  to  punish  any  man's 
misderoeanours  in  Partiament  as  well  during  their  silting  as 
•/W<t  jio.  after;**  and  that  he  did  not  intend  to  let  the  power  lie  idle. 
Hie  Commons  answered  in  a  Petition  claiming,  as  they  had 
claimed  at  the  very  tieginning  of  the  reign,*  freedom  of 
speech  as  (heir  ancient  and  undoubted  right  and  an  in- 
heritance recciveil  from  their  ancestors  without  which  they 
could  not  freely  debate  nor  clearly  discern  of  things  in 
question  before  them,  nor  truly  inform  the  king.*  To  James' 
rejoinder  that  these  privilege*  were  derived  from  the  grace 
and  permission  of  his  ancestors  and  himself,  »nce  most 
of  them  had  grown  from  precedents  which  showed  rather 
a  toleration  than  inheritance,^  the  Commons  answered  with 
a  famous  ProtesUtton  "  in  which  they  shortly  declared  that  the 
liberties,  franchises  and  privileges  of  Parliament  were  the  un- 
doubted hirihiiKht  and  inhcriuncc  of  the  subjects  of  England ; 
that  the  arduous  aud  urgent  affairs  concerning  the  king,  state 
and  defence  of  the  rtolm  and  other  such  matters  were  proper 
subjects  and  matter  of  counsel  and  debate  in  Parliament,  and 
that  in  the  handling  and  proceeding  of  those  businesses  u 
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tnembCT  of  the  Houses  of  Parlixment  had  and  of  right  ought 
to  have  freedom  of  speech  to  the  fullest  possible  extent  without 
any  fear  of  impeachment,  imprisonment,  or  molestation  except 
from  the  House  itself.'  James  dissolved  Parliament,  tore  the 
protestation  from  the  journals  of  the  House  of  Commons,  and 
meted  out  various  puni.ihments  to  the  chief  oflendcn.  The 
last  inttancc  of  thv  direct  violation  of  thif  right  was  in  the  case 
of  Sir  John  Eliot  and  eight  others  who  were  imprisoned  by  the 
Privy  Council  at  the  end  of  Charles'  third  I'arliament  in  1619. 
The  details  of  the  case  are  full  of  interest,  but  are  too  long  for 
reproduction  here.  Suffice  ii  to  say  that  the  pritonerx  denied 
the  jurisdiction  of  the  Star  Chamlier  in  matters  which  had 
orben  in  rjtiliament,  and  Charles,  linding  he  could  not  sustain 
the  position  that  the  alleged  offences  had  taken  place  during 
the  adjournment,  allowed  the  case  In  be  taken  before  the 
Court  of  Kind's  Bench,  The  priiOTiers  still  resisted  the  juris- 
diction of  any  court  in  any,  except  capital,  offences  committed 
in  Parliament,  and  rcfu.^cd  to  plead.  But  the  judges  of  the 
King's  Bench  declared  that  all  twelve  judges  hid  agreed  that 
offences  committed  in  Parliament  could,  after  the  dissolution, 
Iw  punished  in  another  Court,  They  further  maintained  their 
own  jurisdiction  on  the  ground  that  the  issue  did  not  tie 
between  the  Crown  and  Parliament  as  a  whole,  but  between 
the  Crown  and  «ome  private  persons ;  and  that  a  member  of 
Parliament,  by  committing  sedition,  made  himself  incapable 
of  ]>Ieading  privilege  Judgement  was  of  course  given  against 
the  prisoners.'  This  judgement  was  subsequently  entirely  con- 
demned—in July  ■'141  by  a  resolution  of  the  Lor^  Parliament, 
in  1667  by  a  resolution  of  the  l-ong  Parliament  of  the  Restora- 
tion, in  i6£3  in  a  judgement  on  a  writ  of  error  of  the  House  of 
Lord« )  while,  finally,  the  Bill  of  Rights  removed  all  doubt 
about  the  matter  by  afhrming  'that  the  freedom  of  speech, 
and  debates  or  proceedings  in  Parliament,  ought  not  to  be 
impeached  or  questioned  in  any  court  or  place  out  of  Parlia- 
ment'* 

It  was  perhaps  natural  thai  pririli^es  of  Parliament,  like 
most  otlior  rights,  should  be  first  \-indicaii-d  and  then  extended, 
until  they  threatened  to  lose  all  basis  in  reason.  The  Revolu- 
tion of  1688  assured  to  the  Commons  liberty  of  speech  as 
against  the  arbitrary  interference  of  the  Crown.     Bui  it  was 
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the  victory  of  an  oligarchy  which  haslcncd  to  sliaic  its  spoils  byl 
the  exrliitiion  of  nil  nutiide  influenciti  from  admi.sMOn  liiltiel 
House.     These  intlii<:nci.'S  could  conn:  ihiough  Ivfo  channels — 
the  presence  of  suangcrs  at  the  sittings  of  the  House,  and  the 
publication  of  the  debates  in  the  House.    The  Commons  of 
the  eighteenth  century  went  about  to  protect  themselves  from 
both  these  duniterx.    The  custom  of  rx<Mins  jlrangeri /tvm 
lh(  deliattt  wttS  ptobnbly  .it  fint  dictated  by  convenience,  for 
fls  Intc  v&  1771  a  stranger  was  counird  in  11  division.'     It  vrax 
no  doubt  maintained  to  exclude  royal  spies,  and  was  thus  a 
valuable  ;idjunci  to  the  larger  privilege  of  ficedom  of  speech.* 
After  the  Revolution  the  dominant  paity  in  rarliamcnt  found 
it  a  useful  weapon  for  preventing  the  words  of  a  member  of 
the  opposition  from  being  catried  huyond  the  walU  of  the 
Hou.He.     In   the  middle  of  tlie  eighteenth   century  it  was* 
fashionable  to  attend   the  debates  of  the  House;   but  anyj 
member  could  draw  attention  to  the  presence  of  strangers, , 
and  the  Speaker  was  then  forced  to  order  their  expulsion. 
Matters  reached  a  crisis  in  tlie  conuix  Parliament  which  met 
in  i;(>8.     !n   \ilo,  on  a  motion  lelaling  to  prepiiraiions  for 
a  war  with  Spain,  the  Lords  {who  in  this  respect  were  noj 
better    than    the   Commons),  despite  the  protests  of  Lofdj 
Chatham  and  others,  cleared  tlieir  House  of  strangers,  thus 
excluding  among  others  several  members  of  the  Commons 
who  were  waiting  at  tlie  bar  to  bring  up  a  bill.     These  returned 
to  their  oun  Hou.se,  and,  in  retaliation,  obtained  tlie  exclusion 
of  all  strangers,  including  peers.     The  only  peers  thus  treated 
were  Chatham  and  his  associates,  who  had  withdrawn  in  disgust 
from  the  Lords  luid  sought  a  refuge  below  the  bar  of  the  House 
of  Commons.*    Both  Houses  continued  for  some  years  to  en- 
force this  cxdusion,  whidi  ended,  in  the  case  of  the  Commons, 
in  a  conflict  with  the  press.    Strangers  were,  however,  gra<lually 
nsidmitted,  though  it  was  only  in  18.15  that  the  standing  orders 
of  the  House  of  Commons  recognized  their  prcsenoc*    'ITie  1 
reviral  of  the  practice  of  exclusion  led  to  a  discussion  of  the 
process  by  which  it  was  enforced ;  and  in  1875  it  was  resolved 
that  the  notice  of  the  presence  of  strangers  in  the  House  should 
under  ordinary  drcumstances  be  followed  by  a  vote  of  the 
House,  witliout  debate  or  amendment,  on  the  question  of 
exclusion.'    The  right  of  individual  inemberi  in  the  matter 
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has  been  thus  curtailed ;  and  the  position  of  leportcrsi  in 
whose  behalf  the  question  was  raised,  is  left  to  the  results  of 
the  contest  over  tht  pu(>li(atiim  ofdtbatts. 

Since  such  publication  on  a  large  scale  could  only  !«;  <i)  Re»iTle-l 
achieved  through  the  press,  the  prohibition  to  print  the  tkUuw  T]*^  **"- 
of  the  House  for  the  general  infonnaiion  can  only  date  from  ufdebstu. 
a  lime  when  the  press  had  bcjfun  to  be  a  nxogni^ud  power. 
But  ercn  then  Parliament  was  willing  to  wuive  its  rights  in  the 
matter  for  the  purpose  of  gaining  popular  support.  Thus,  in 
1641  the  Long  Parliament,  while  for  the  first  time  prohibiting, 
vrilhoui  leave  of  the  House,  the  publication  in  print  of  spctxhes 
made  in  t)ie  House,  itself  undertook  such  publication  under 
the  title  of '  Diumat  Occurrences  In  Parliament.'  Acceptable 
speeches  of  tndividuaU  were  also  printed  by  its  order;  but  the 
private  publication  of  his  speeches  by  un  op|K>ncnt  lilce  Sir 
I'^Jward  Dering  was  punithed  with  the  utmost  seventy.  Again, 
in  1680  the  Commons  >iire(:(c<l  ilie  printing  of  its  rotes  and  pro- 
ceedings under  the  supervision  of  the  Speaker  in  order  to  pre- 
vent the  inaccurate  reports  circulated  in  pumphleis  and  in  the 
private  letters  of  members  to  llietr  conMituenls.  But  the  pro- 
hibition still  conlimicd,  and  with  the  increused  jealou&y  of 
outside  interference  which  followed  the  Revolution,  it  was 
maintained  by  frequent  resolutions  and  the  punishment  of 
offenders.  But  the  continued  and  ill-conccalcd  violation  of  the 
privilege  led  to  a  resolution  of  the  House  in  1 738  condemning 
as  'a  high  indignity  and  a  notorious  breach  of  privilege'  the 
pub1i(.alii>nufany  account  of  its  proceedings.  This  engendered 
cxint  caution  in  the  reporters,  and  the  speeches  were  assigned 
to  fictitious  persons  in  an  imjgin.iry  assembly.  In  1771,  how- 
ever, tmdcr  the  instigation  of  ^Vilkcs,  all  precautions  were  thrown 
10  the  winds,  and  intentionally  inaccurate  speeches  were  rcpo«ed 
in  the  daily  newspapers  under  the  nicknames  of  the  members. 
The  result  was  a  series  of  attacks  hy  the  Commons  on  the 
printers  and  publishers,  which  led  to  the  cases  of  Wkehk, 
Thompion  and  Milkr.  'Iht  two  former  were  collusively  appre- 
hended in  the  City  of  I/>n(lon  and  discharged  by  two  Aldermen, 
one  of  whom  was  Wi|kc&  Atiller  gave  the  meisengcr  of  the 
House  into  custody  for  asiauU  and  wa«  upheld  by  the  Lord 
Mayor,  who  commitied  the  prisoner  for  attempting  toancstany 
one  in  the  Cit)'  without  a  warrant  backed  by  a  City  magistrate. 
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The  House  committed  to  the  Tower  the  Lord  Mayor  and  the 
other  Alderman,  who  were  mcmbcis.  Wilkes  refused  to 
attend,  and  finally  was  left  alone.  But,  despite  tlic  order  of 
ihi.-  Hoiue  to  the  contrary,  the  mesaenger  wa.t  indicted,  and 
only  escaped  through  the  interference  of  the  Atlornc>--GcneRLl ; 
while  the  House  made  no  further  attempt  to  assert  its  privilege. 
Until  1B34,  howc^-ei,  reporters  were  surrounded  by  difficulties. 
They  were  not  allowed  to  take  notes,  and  were  liable  to  be 
crowded  out  through  want  of  ^pace  or  to  be  excluded  with  other 
sttangent.  Iliii  after  the  destruction  by  fire  of  the  old  Houses 
of  Parliament,  scp(iraie  galleries  were  provided  for  them.  Since 
then,  the  House  of  Commons  has  facilitated  the  publicatwn 
of  its  proceedings  for  the  information  of  the  electors,  and  has 
been  followed  at  an  interval  by  the  Lords.  Ttius,  in  1836  tlie 
former  began  the  custom  of  recording  and  publishit^  daily 
the  voic!>  of  evrr}*  member — a  plan  which  the  Ixirds  adopted 
in  1857.  Again,  tince  iii39  the  Commons,  and  since  185a 
the  Lords,  have  published  the  names  of  all  members  sitting 
upon  select  committees  together  wiiti  tlie  evidence  taken 
before  them;  while  in  1835  the  Commons  directed  that  all 
their  pagwrs  .sliould  be  freely  and  cheaply  sold.' 

Although  the  House  has  asserted  its  privilege  by  the  occa- 
vUtc*  ol  sional  commitment  of  those  who  have  libelled  its  members  in 
an  individual  or  a  corporate  capacity,  yet  the  information 
supplied  by  the  press  is  so  minute  and  its  comments  are  so 
unrestrained,  tlint  it  is  not  easy  to  appieciate  the  timiit  iti  the 
violation  of  this  privilege.  For  while,  on  the  one  aide,  the 
repoTtsof  parliamentary  proceedings  are  both  made  and  pub- 
lished on  sufferance :  on  the  other  side,  such  publications  ore 
equally  witli  any  others  amenaife  to  the  ordinary  hw  t>/  Xfie/. 
This  i.t  true  of  the  publication  either  of  a  full  debate  by 
a  r>ewspaper,  of  an  individual  speech  by  the  speaker,  or  of 
parliamentary  \at\Hin  printed  for  general  distribution  by  order 
of  the  House.  \\'ith  regard  to  Hfwifaftn,  however,  it  was 
decided  by  the  (^ourt  of  Queen's  Bench  in  the  case  of  Wenon 
V.  Walttr  that  an  honest  and  faithful  report  of  a  debate  in 
Parliament  exempts  tl>e  proprietor  of  the  paper  '  from  legal 
Tespansibility,  though  the  character  of  individuals  may  inci- 
dentally be  injuriously  affected.'  But  since  the  parliamentary 
privilege  itself  forbids  tiic  ie|)ort  of  a  debute,  tlie  publiaitioii 
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of  his  tfxtih  hy-  ait  indhiJiai  mtmber  ts  in  no  iray  covered  by 
it ;  and  Ihe  primed  speech  is  treated  by  the  Inw  touns  as  un- 
connected vith  any  proceedings  in  I'arliamcnt.  Thut,  while 
in  the  case  of  Lake  v.  King  it  was  held  that  a  menihcr  wui 
not  liable  Tor  oihcmise  libellous  statements  in  papers  circu- 
lated among  the  meplbcrs  themselves;  at  the  same  time. 
the  case  of  Crwvty  decided  that  the  corrected  repon  of 
the  »(>«ch  of  a  jiariicutar  member  was  not  privileged,  which 
cnntiinL-d  '  reflt;ciions  injurious  to  the  character  of  an  in- 
dividu;al.'  Finally,  the  Houtie  of  Commons  found  it!.elf,  with 
regard  to  papers  pubiislud  by  its  order,  in  the  position  of  the 
individual  member.'  In  the  case  of  Stoekdale  v.  Hantard 
(1836)  the  Extrd  Chief  Justice  and,  on  rescnalion,  the  Court  of 
King's  Bench,  successively  decided  that  an  order  of  the 
House  of  Commons  was  not  sufficient  justificalion  'for  any 
bookseller  who  published  a  parliimentary  report  containing 
a  libel  against  any  maa'  The  Compions  endeavoured  to 
support  their  printer,  Hansard,  by  an  assertion  of  their  privi> 
lege ;  but  J  lengthy  tjuarrcl  was  only  ended  by  an  Act  which 
provided  that  all  legsl  proceeilings  in  such  cases  should  be 
stayed  on  the  production  of  a  certificate  that  the  paper  in 
question  was  printed  by  order  of  either  HoQse  <^  Pxrlia- 
mciit.-' 

%  38.  The  second  set  of  privileges  to  be  noticed — those  nut 
claimed  by  the  Speaker — liave  for  their  inject  the  assertion  of 
the  diftnity  and  independence  of  the  House  of  Commons.  For 
this  puqione  it  was  necesury,  in  the  first  place,  that  the  House 
should  secure  the  right  la  provide  Jar  its  mtm  tomtitulion.  This 
right,  when  translated  into  act,  has  included  the  pou'er  of  issuing 
writs  for  fillinf;  vacancies  among  the  members ;  the  immediate 
application  of  le^al  disqualifications ;  and  the  trial  of  di!iptited 
elections.  Writs  for  the  election  of  members  of  the  Commons 
were  origiiiidly  issueil  from  the  Chancery  and,  when  filled  up, 
were  returned  for  verification  in  Parliament  itself,  while  com- 
plaints against  any  particular  return  were  heard  by  the  king  with 
tlic  aid  of  his  Council  or  even  of  r.irliamimt.  Tlic  Actof  1406 
directed  that  the  return  to  the  writ  should  be  made  on  an 
indenture  signed  and  scaled  by  all  who  took  part  in  the  eleciiort 
Henceforth  the  returns  were  made  into  Chancery ;  and  although 
the  Act  of  1410  gave  the  inquiry  into  undue  returns  to  tlie 


1813. 


'  Erakiiie 
May.  ii. 
7S-81. 


3  «:  4  Via. 
eg.     . 


'Anign, 
i.  160^ 
(I)  Kepi- 
Uline  the 

diiiiitltu- 
lion  of  th« 
[]oiitc  by 


7  Hcii.  IV. 
■:.  15, 

II  Hen.IVJ 
c  I. 


ENGLISH  COKSTTTUTIONAL  HISTORY 


(a)  dcclua- 

UoQOf 

incapacity 
to  tit. 

■  tlallain, 
i.  27S. 


(b)  expel- 
(ton  fbi 
unworthy 
ccndocl. 
*  ProtheiD, 
III. 

'  HAtlam. 
I.  »74. 


*  E.t$\una 
May,  ii. 
3-36. 


]uRlic»  otusaiK,  the  Icing  stiti  s«cms  to  have  reserved  to  htm 
wit,  with  (he  help  of  Ihc  Lords  or  the  judges,  ihc  consideration 
of  the  vnlidil]'  of  the  return.  The  growing  poircr  of  Ihc 
Commons  under  the  'I'udors  caused  thcni  to  claim  the  exercise 
of  this  power  for  their  own  House.  Tlie  firat  point  which  tliey 
made  good  was  the  detlaralion  of  tmaptuity  to  be  a  member  of 
the  Hoiue.  Tliit  was  asserted  in  cht-  <-nio  of  Altxaitder  NoKtU 
(1553)  who,  l>dng  a  member  of  Convocaiiom,  vfas  disquulifiod' 
fora  seal  among  the  Commons.'  It  has  been  cxerdsed.  without 
any  reference  to  a  Court  of  Law,  in  the  case  of  persons  Attainted 
of  treason  or  felony,  who  b)'  the  Common  law  arc  incapable 
of  being  elected  10  Purliamenl.  Such  was  the  action  of  the 
House  in  the  cases  of  Smith  O'Brien  (1S49),  O' Donovan  Rosta 
(lBlo),/oAn  AfifrAe/{fSj$),  and  Mi./ra^/  DavifHiSSz). 

Side  hy  side  with  this  right  may  be  placed  the  expvlshn  foT^^ 
conduct  which  the  Commons  have  considered  to  be  unworthy^' 
of  a  member  of  their  House.  Of  this  the  earliest  instances 
wen  Arthur  /laN  {\i^i)?  for  publishing  a  book  'derogatory 
to  tlie  authority  of  I'arliamcnt';  and  Dr.  Parry  (1584),*  for 
branding  a  bill  against  the  Jesuits  with  the  epithet 'bloij^y.'i 
Among  the  numerous  cases  which  have  occuned  in  the  course; 
of  the  last  three  centuries,  the  most  celebrated  are  those  ofj 
Sir  John  Trrvor,  the  Speaker  (1694),  for  talcing  bribes; 
IVaifoU  (1711),  foi  peculation  in  office;  and  Jekn  Witkts 
{I7<S4).  for  being  the  author  of  a  seditious  libel.  In  the  last 
case  Wilkes  was  re-elected  no  less  than  three  times,  and  [be 
House,  having  bc^n  by  declaring  his  election  void  and  ao 
crekting  a  new  disability  of  their  own  deviung,  ended  by 
pronouncing  that  the  votes  given  to  him  were  thrown  away, 
and  that  his  opponent,  who  was  in  a  hopeless  minority,  wax 
duly  elected  (1770).  Wilkes  was  elected  to  the  next  Parlia- 
ment {1774)1  took  his  seat  without  fuither  opposition,  and 
ultimately  in  1783  obtained  from  the  House  a  reversal  of  its 
former  acts  i^insl  him.*  The  rtsHit  of  thi.s  and  many  other 
cases  is  that,  whilst  the  House  i.t  perfectly  at  liberty  10  esjK'l 
a  ])erson  whom  it  accounts  unwonhy  to  be  a  member,  such 
expulsion  not  only  lasts  merely  for  the  current  Parliament,  but 
it  merely  vacates  the  neat  and  does  not  create  a  disqualificatioiii 
to  sit  again,  which  i.i  beyond  the  province  of  the  House  of 
Commons.    The  practical  difficulty  is  that  the  constituency 
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may  conlinu«  to  re-«leci  the  expelled  member  to  the  vacant 

seat,  uitl  to  Tors  period  may  dUbanchUc  tlself.'  >  aiuob. 

The  conduct   of  the  House  of  Commontt  in  ^le  wmc  of'-  i^J- 
Wilkes  was  made  possible  by  its  possenion  of  the  right  i»^(o)  1 
trying conUited  tU( lions.    This  rijjht  «■«»  first  <!i^tin<:tly  as»trtcd  -'Upo'l' 
in  the  case  of  the  (ounty  0/  Nor/uJk.     Owing  to  some  infor-  ""■"* 
mality  in  the  first  electiun,  a  xocund  writ  was  issued  by  the  '^ 
Chancellor.     Whereupon  the  Commons,  despite  Elizjibcth's 
assertion  that  the  nutter  belonged  lo  the  Chancellor,  held  an 
inquiry  and  dcelared  the  first  election  good.'    But  it  was  only '  proih 
after  the  stubborn  resistance  of  the  Commons  to  James  I  in  '3* 
the   n»tlcr  of  the    Buckinghamshire  election,  known  as  the 
case  of  Goodwin  and  ForUune   (1604),'    ihat  the  Commons  ■ /Wrf. 
definitely  secured  an  acknowledgement  of  their  right  lo  take  3'S'33'i 
cogniuince  of  all  disputed  returns.     This  right  re<'civcd  the 
sanction  of  the  Cotiit  of  Exchequer  Chamber  in  the  case  of 
HarnardisfoH  v.  Soam<  (1674).  of  ihe  House  of  Lords  in  1689, 
and  of  (he  Courts  of  Comnton  Law  in  th«  cases  of  Onslew 
{i&ia)  ax\i  J^ridtcHx  \.  Morrit  (1701);  while  it  was  taken  for 
granted  in  a  sutute  of  1696  which  declared  the  illegality  of  7  Will, 
a  double  return  to  a  writ.     But  the  temptation  10  extend  the  ^  ?- 
right  proved  irresistible ;  and  in  the  case  of  Aihby  v.   While,  1703. 
followed  by  that  of  the  Aylnbury  men,  th«  Commons  attempted  1704- 
to  adjudicate  upon  a  sliictly  legal  point — the  qualification  of  *  H»U4in, 
an  elector.'  ''■  ^"-'?«' 

Disputed  elections  were  at  first  tried  by  select  committees  Mciiodi  of 
specially-nominated,  but  these  were  gniperscded  by  a  perma-  J^J^^""" 
nenl  Commtltet-  of  I'rivileges  and  Elections,  nominated  by  clectiont, 
the  House  and  composed  of  Privy  Councillors  and  eminent 
lawyers.'    This  was  gradually  enlarged  by  ihc  addition  of  all '  ProU 
Prlry  Councillors  and  a.  targe  number  of  lawyers;  until  after  "^- 
l(f/2  it  became  an  o|>en  committee  of  the  whole  House,  in 
which  all  members  were  allowed  to  have  a  vole.     In  special 
cases  a  disputed  election  wa.i  heard  at  the  bar  of  the  Hou&e 
itself;  and  in  the  lime  of  Speaker  Onslow   ihe  confidence  1737-1 
which  be  inspired  in  suitors  caused  this  to  become  the  usual 
custom.     But   in  the  midst  of  this  fluctuating  and  incom- 
petent tribunal  all  sense  of  justice  was  lost.     Each  disputed 
election  bucamc  a  trial  of  parly  strength,  and  members  voted 
for  the  candidate  who  professed  the  same  political  opinions 
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iTT«spectire  of  the  wishes  of  the  constiiuents  (>t  tfie  merits  of 
the  case.  Th«  hcst-known  instnncc  is  that  of  ihc  Chippen- 
ham eleciion  petition,  in  which  the  defeat  of  his  candidate 
was  considered  by  Walpolc  as  equivalent  to  a  vote  of  want 
of  confidence.  In  1770  the  CremilU  Ad,*  named  from  its 
autlior,  aitcoiptcd  a  icmcdy  for  this  scandal  The  decision  of 
disputed  returns  was  \o  lie  with  a  comniiitec.  From  forty- 
nine  members  chosen  by  ballot  the  petitioner  and  the  sitting 
member  were  to  Jtrike  out  names  .iltt-rnatcly  until  the  nmntjw 
was  reduced  to  thinc«i.  To  this  number  each  party  should 
add  one  nominee,  and  this  committee  of  fifteen  was  empowcted 
to  take  evidence  dn  oath,  and  to  decide  the  matter  without 
iny  appeal  back  to  the  House.  This  Act,  at  first  temporary, 
became  permanent  in  1774  ;  but  it  had  little  effect  in  curing  the 
old  evils.  The  prelimirury  ballot  became  n  pany  matter,  and 
each  tide  struck  out  its  [>oUtical  op^ionents,  while  both  con- 
curred  in  omitting  all  the  ablest  men.  The  committee  was 
thus  both  '  partial  and  incompetent.'  Sir  Roben  Petfs  Art  in 
1839  reduced  its  numbc-i  to  six,  and  a  subsequent  Act  10  five, 
nominated  in  each  case  by  aii  impartial  body — the  general 
committee  of  dectioru.  But  no  Mtisfactory  solution  was 
reached  until  1868  when,  by  an  entire  change  of  principle,  the 
Act  of  Henry  IV  (14 10)  was  revived,  and  by  the£'Acftl>«i  Ad* 
the  trial  of  disputed  elections  was  transrcrred  to  the  Judges  of 
the  High  Court  of  JtlStice,  acting  as  servants  luid  nominees  of 
the  House  of  Commons.  To  them  in  the  first  instance  the 
petition  of  the  a^rieved  party  is  presented.  The  trial  is  heard 
in  the  neighbourhood  whose  representation  is  in  question,  the 
dcclaon  is  reported  to  the  Speaker,  and  the  House  takes 
action  thereupon. 

The  second  of  the  privileges  acquired  by  the  House,  but 
nowhere  expressed  in  words,  has  been  described  as  the  ri%hi 
ta  tht  txdutive  iognhawt  of  mailers  arising  mthin  Iht  Houst. 
Thia  involves,  in  the  first  place,  the  power  of  the  Mouse  to 
punish  its  own  members,  which  has  been  asserted  in  the  cases 
cXJohH  Storit  (1548),^  for  violent  language:  Cefi/ty  (1538),  for 
speaking  disrcspetlfully  of  Queen  Maiy;  Ji/er  IVenttivrfA 
(1576),*  for  discussing  matters  which  F.lirabetli  had  forbidden ; 
Arthur  Hall  and  Dr.  Pany,  already  mentionwl ;  together  with 
9II    the   numerous  cases  of    expulsion   for  various  offences 
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COfnmilled  inside  the  House.    The  extent  of  this  yxistet  may  Umiw 
be  judged  from  the  fact  that  the  taw  courtK  have  ffcjiirnlly  "'^'^^ 
declared  that  ihcy  will  lake  co(i»i/an<:e  of  nothing  short  of''"  "• 
a  criminal  oflcnce  committed  uiihin  tlic  Hou.sc  oi  by  its  order, 
l^us,  in  the  mse  of  Eliot  already  mentioned,  who  was  con- 
victed by  the  Coun  of  King's  Bench,  among  other  ttiingi,  of 
an  as&ault  on  the  Speaker,  the  House  of  E.ords,  in  rcvening 
the  decision  in  i6£8,  cho^  the  ground  that  one  of  the  olTences, 
seditious  speedies,  was  not  within  Ihc  j)rOTinoc  of  the  C^ourl 
of  King's  Bench.     I'hcy  avoided  an  expression  of  opinion  on 
the  act  which  did  foil  within  the  competence  of  a  Court  of 
Common  Law,  and  silence  wrould  swm  to  imply  acquiescence 
in  such  a  view.'     Within  rerent  years  the  attitude  of  the  law  '  Anum, 
courts  in  the  matter  has  been  most  clearly  laid  down  in  the  '■  •'■ 
case  of  Ilnuf/augh  v.  Gouft,  in  the  course  of  which  Mr  Justice  i88«. 
Stephen  declared  thai  he  knew  of 'no  authority  for  the  pro- 
position that  an  ordinary  crime  commiiied  in  the  House  of 
Commons  would   be  withdrawn  from  tlie  ordinary'  course  of 
criminal  Justice.'    \\  the  same  lime,  the  same  judge  asserted 
that    the   Hoiii«    had    the  cKclusive    power  of  interpreting 
a  particular   statute  (the  Parliamentary  Oalht   Ad,  29  &  30 
\'icl.  c.  19)  'so  far  as  the  regulation  of  its  own  proceedings 
within  its  own  walla   is  concerned ;  and   that,  even  if  that 
intciprctalion  should  be  erroneous,  this  court   has  no  power 
to  interfere  with  it  directly  or  indirectly."     A  distinction  wa-i 
thu3  clearly  made   between  acts  done  in  the   House  itself, 
and  those  '  rights  to  be  exercised  out  of  and  independently '  Ihid.  ij 
of  the  House."  *'8'. 

A  clear  understanding  of  this  principle  would  have  saved 
more  than  one  conGict  between  the  House  of  Commons  and  •-""iiflki* 
the  law  courts.     For,  not  content  with  the  exclusive  cognizance  ^o**™"- 
of  all  that  went  on  within   their  walls,  the  Commons  ha»-e  ana  ihcJaw 
been  inclined  to  extend  their  privileges  and  to  claim  for  them-  couna,  ove^ 
sdves  the  exclusive  |)ower  of  detennining  their  extent.    The 
reason  is    obvious.     A  confirmation   in    tlie  law  courts   of 
a  privilege  asscned  by  the  Commoru  may  be  reversed  on  an 
appeal  to  the  House  of  Lords ;  while  its  rejection  by  the 
court  leaves  tlic  Commons  with  the  sole  alternative  of  a  similar 
appeal.     In  either  case  one  House  becomes  the  judge  of 
privileges  claimed  by  the  other.    The  Commons  have  pre- 
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159-  TbeielstionsoftheHoaKiirCoiBBoaitatfaeCron 
■l^^ri^  have  been  bigely  defined  hj  the  legal  pnwisioii  far  the  meeting 
^^"*  of  PmUudoii  in  the  Tricmual  Act,  and  bf  the  gndul  assertion 

of  ptrikoKntaiy  pmrilt^c     Eftinlljp  tmpoctaat  b  it,  m  ooo- 
ndcring  the  giowtb  of  the  Coounotu,  to  ■■«■«!**  their  aiiitiide 
tomrds  the  rFnuitung  bcaoch  of  the  legislati>re-~tbe  House 
TliEit  <jf  Loitb.     It  has  been  pointed  out  aUcady  thai  the  original 

ri!^u2tl  diflerence  in  the  position  of  the  two  Estates  came  &om  the 
lact  that  the  Loni*  had  a  poMtion  in  the  ocjcanised  body  of 
the  Cofnmunc  (.oncilium  oiih  Ciirlr  defined  hght>  and  powen. 
The  exact  force  of  this  diETcrcncc  may  be  itlustraled  from  three 
Md«8.  In  the  first  plac^  the  w^nUitg  »/  tht  tvritt  oftummfimt 
to  Parliament  would  show  the  part  which  the  Oown  intended 
thai  each  Ettate  should  f^y  in  the  new  aMembly.  Thus,  while 
the  Lord*  were  generally  sumomncd  by  the  fonnub  'tnctaturi 
vcatrumquc-  consilium  tmpcnsuri,'  the  presence  of  the  rqne> 
Kntaiivcs  of  the  Commoos  was  desired  'ad  faciendum  et 

*  S.  C,  II.    contenticndum.' '     In  other  wordi,  the  Commons  were  not 
■  4i7r4ii>-  olltxl   logcthu'  with  the  other  Estates  for  dctibetaiion  and 

advice^  but  mnely  in  order  that  they  might  strengthen  the 
Tcsolulioos  of  the  king  and  the  Lords  wjtli  their  presence  and 
their  BUliposed  assent  A]{ain,  Hx/vrm  a^  the  emaitmet*! e^ lams 
originaUy  staled  thui  they  were  nude  with  ttte  'counsel  and 
conaent  of  the  Witsn,'  and  the  same  form  continued  lu  the 
end  of  the  thirtctrnth  century  with  the  substitution  of  the  word 
'  llurnns  ■  for  W'lian.  Tlie  early  p&iliaotenlary  form  expressed 
the  eijual '  consent  of  the  [welates,  earl>,  baronx  and  commoaslty 
of  tlie  realm.'  But  this  theoretical  equality  of  tlte  Commons 
tncanl  nothing,  while  it  displeased  the  other  EKtalcs ;  and  in 
the  first  year  of  Hdward  III  the  share  of  the  Commons  was 

*  IU4.         more  muctestly  ni>d  truthfully  expressed  lu  '  |>etiiioD.'  -     Under 
I  '9J-  Richard  1 1  the  i-titiality  of  the  Commotvs  in  l^islation  is  a^un 

exiuesscd ;  but  under  Henry  IV  the  formifia  again  meniiom  the 

*  ihid.         '  re(]UeU '  or  '  prayer  of  the  Commons.'*     Lastly,  in  the  fron/ 
lM<>  o/laxalien,  each  Estate  at  first  voted  its  proportion  separately. 

Itui  sofjn  after  the  Estate*  had  definitely  separated  off  into  two 
Homes,  the  method  of  grant  bc^ns  to  astum^  a  comnMin 
form ;  and  tlie  greater  importance  of  the  Commons  in  this  parti- 

*  IM.         ^"^  ^  acknowledged  in  the  formula  that  all  grants  ue  made 
1 4^,  '  by  the  Commons  with  the  advice  and  assent  of  the  Lords.' ' 
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But  u  the  power  of  ihe  Commona  grew,  the  actual  changes 
in  the  [clations  of  thr  iwo  Houses  were  fjit  wider  than  any- 
thing exprested  by  the  traditional  formulae.  Until  iSya  the 
writs  of  stiminons  to   Parliament  remained  Bubfitantially  the 

inie  as  in  the   founccnth   century.    Tlie   Lords  wee  still 

Jled'to  trcitt  and  give  their  council,' the  Commons  'to  do 

consent  to 'what  is  ordained  by  the  Common  Council 

low,  however,  while  the  xummnnseK  to  the  peen  remain  tlie 
same  as  always,  the  Ballot  Act  has  provided  for  the  Commons 
a  shortened  form  which  does  not  commit  itself  to  the  putt 
whit-h  the  elected  members  ar«  supposed  to  play  in  the 
assembly.  Meanwhile,  all  the  three  chief  powers  which  had 
descended  to  the  Lords  from  the  Commune  Concilium  were 
in  one  way  and  another  challenged  by  the  Commons.  An 
examination  of  Ihe  disputes  in  each  rase  will  xbow  clearly 
the  change  in  reUtion.s  which,  in  Ihe  »ix  ceiiiuries  of  their 
existenee,  the  two  Houses  have  undergone  The  Commune 
Concilium  was  organized  by  Magna  Carta  solely  for  purpotes 
of  taxation.  But  it  was  for  this  very  purpose  that  Edward  I 
included  the  representatives  of  the  Commons  in  the  National 
Assembly :  and  a!thout;h  from  an  early  period  grants  of  money 
were  said  lo  be  made  by  the  latter,  it  was  only  very  gradually 
that  the  Lords  lurrendered  all  cbim  to  a  voice  in  the  regula- 
tion of  supplies.  The  lirst  step  in  tlie  ultimate  monopoly  of 
the  Commons  in  all  matters  relating  to  taxation  was  taken 
in  1407.  The  king  consulted  with  the  Lords  as  to  the 
necessary  amount  of  die  supplies  to  be  raised,  and  then 
summoned  the  Commons  to  communicate  to  them  ihc  decision 
of  the  Lord&  But  when  the  (Tommuns  in  alarm  complained 
of  this  derogation  to  their  liberties,  Henry,  who  Iwwl  acted 
in  mere  carclcssneii,  immediately  gave  way  and,  in  an  Ordin- 
ance called  llie  'Indemnity  of  the  Lords  and  Commons,' 
while  asserting  the  right  of  each  Hou»e  to  deliberate  by  itself 
on  the  stale  of  the  reahn,  he  promised  that  'neither  tlouse 
should  make  any  report  to  the  king  on  a  grant  made  by  the 
Commons  and  assented  lo  by  the  Lords,  or  on  any  negotiations 
concerning  the  grant  until  both  Houses  were  agreed,  and  that 
then  Ihe  report  should  be  made  in  marintr  and  farm  as 
halh  kilhtrlo  bttn  auustomej,  tliai  is,  by  the  Speaker  of  tlie 

Commons.' '     But  although  ihc  right  of  imIiaiioH  was  gone. 
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the  Jjotda  siill  claimed  the  power  of  inierrerirg  with  money 
bilU  by  amendment  or  rejection.  The  right  of  ameadmfHt  vm 
denied  by  the  (.'oramons  in  two  resolutions  in  ihc  reign  of 
Charles  II.  In  thi;  first  the)- asserted  '  tl\ut  in  ajl  aidii  given 
to  Ihc  king  by  the  Cotnmnat,  the  rate  or  tax  ought  not 
to  l>e  altcrtKi ' :  and  they  followed  this  up  hy  an  ebborKte 
summary  of  their  whole  claim  'that  ail  aids  and  suppliec, 
and  aids  to  hti  Miijcsly  in  Parliament,  are  the  sf/f  gift  of 
the  Commons ;  and  all  bills  for  the  granting  of  any  such  aidi 
and  supplies  ought  tu  Ar^'w  with  the  Commons:  and  that  it 
is  the  undoubted  and  sole  right  of  ilie  C'oninions  to  direct, 
limit,  and  appoint  in  !>uch  bills  the  ends,  purposes,  considera- 
tions, condiiioni,  limitations  and  qualifications  of  Mich  grants: 
which  ought  not  to  t<e  e/iangrd  or  aitertd  fy  tht  Uvutt  of  I-ortU. ' ' 
But  the  Lords  still  retained  the  right  of  altogether  rejecting 
a  money  bilL  They  were,  however,  so  char>-  in  the  use  of 
this  power  that  the  Commons  took  advantage  of  their  for- 
heaiance,  and  by  the  ptooeas  of  '  tacking '  on  to  a  money 
bill  another  bill  whose  rejection  by  the  1-ords  was  a  foregone 
conclusion,  they  left  to  the  Ixtrds  the  unnelcomc  allcrnative  of 
passing  the  obnoxious  bill  or  of  rejecting  the  nccv-ssar)-  supplies. 
In' 1701  the  Lords  not  unnatiiially  siigmatifcd  this  practice  as 
'unparliamentary  and  tending  to  tlie  destruction  of  the  con- 
stitution of  this  government.'  The  right  of  rtjttiion  was 
suffered  to  be  in  abeyance  until  i860,  when  it  was  exerrised 
upon  a  bill  for  the  lepval  of  the  jiaper  duties  which  formed 
part  of  the  financial  artangementi  osscnled  to  by  the  Commons 
for  the  ensuing  ycJir.  This  not  only  upset  the  calculations  of 
the  ministers,  hut  was  regarded  by  the  Commons  as  an  in* 
va.iiun  of  their  privileges:  and,  while  unable  to  alter  matters 
for  that  session,  thej'  drew  up  for  future  guidance  a  series  of 
resolutions  which  affirmed  the  sole  right  of  the  Commons  to 
grant  aids  and  supplies  to  the  Crown  ;  the  jealousy  with  which 
the  Commons  regarded  even  the  sparing  use  of  tho  power  of 
relecting  money  bills  exercised  by  the  Lords,  since  it  affects  the 
right  of  ttie  Ommons  to  grant  the  supplies,  and  to  provide 
the  ways  and  means  for  the  service  of  the  year ;  and  finally,  the 
sole  powei  of  the  ('ommons  to  impose  and  remit  taxes  and 
to  frame  bills  of  supply  that  their  right  as  tu  the  matter, 
manner,  nwosure,  or  time,  may  be  maintained  inviolate.    These 
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resolutions  are  careful  not  to  deny  the  abstract  rif^ht  of  the 

Lords  to  leject  aumcy  bills;  but  thc>'  are  intended  'to  guard 

for  the  futtirv  against  an  unduu  cxercuK  nf  that  pO¥rcr  bjr 

the  Lord*,  and  to  secure  lo  the  Commons  iheir  rightful  control 

over  Taxanan  and  Supply.' '     This,  however,  is  to  lit-  done  by  ■  AnioiC 

the  Commons  framing  their  money  bills  in  such  a  way  as  to  '■  '^7' 

ren<5cf  impossible  the  exercise  of  the  ri^iht  of  icjcnion,     As 

B  practical  outcome  of  these  resolutions,  in  the  next  >-car  the  iS6t. 

Commons  included  a]l   the  ]>ropoaed   financial  measures  in 

one  bill ;  and,  lu  amendinrnt   wbk  out  of  the  quesiion,   the 

Lords  were  constrained  to  accept  the  whole  propoul,  since 

they  were   not   prepared   to  adopt    the    only  alternative  of 

reJei:tion. 

The  power  of  ihc  Lords  in  /tgitfa/ion  has  remained  a  much 
greater  reality  than  their  power  in  taxation.      It  was  under 
Henry  VI  that  the  Commons  asserted  their  equality  in  this  Comman*' 
respect  with  the  other  Rotates  of  the  realm,  by  substituting  J^'Ji^i^. 
the  form  of  bill  for  ihnt  of  petition  which  they  had  hitherto  tbn. 
employed.     Thus  from  1445  taws  begin  lo  be  enacted  'by 
authority  of  I'arliament ' ;  and  from  the  beginning  of  Henry 
VII's  reign   no  further  mention   is  made  of  ]>ctttion  or  re- 
quest ; '  while  the  general  formub  which  exists  lo  Ihc  presnit  *  .v,  c. 
day,  expresses  '  the  assent  of  the  Lords  Spiritual  and  Tern-  M  4J')- 
poral,  the  Commons  in  Parliament  astiembled,  and  the  auiho-^'' 
rity  of  the  same.'     But,  except  in  the  matter  of  money  bills, 
ft  strict  equality  has  been  maintained  between  the  two  Houses 
in  leiji-tlotion.     The  l.ord»,  e<iually  with  the  Commons,  possess 
the  right  of  inilijilivu  and  the  power  of  rejecting  or  amending 
a  bill  which   is  sent  up  to  them   from  the   Lower  House. 
There  arc  only  two  methods  of  overcoming  the  dead-lock  Mcibods 
which  otherwise  ensues  on  the  refusal  of  one  House  lo  accept  "^ow- 
thc  amendments  of  the  other.     The  first  is  a  etmftrtntt  be-  ^^^^(on 
tween  appointed  members  (called  Managers]  of  both  Houses,  ofihc 
This  wa!i  a  common  custom,  especially  for  llie  settlement  of  fj'J']^' 
Ihc  money  grant,  in  the  last  quarter  of  the  fourteenth  ccn-  vttxm. 
tur)'.     It  took  the  form  of  a  scleciion  of  «  number  of  the 
Lords,  either  bj-  thctr  own  House  or  even  by  the  ComnMina, 
to  confer  with  the  whole  body  of  the  Lower  House.     But  the 
I^rds  were  leiutcious  of  tbcir  position  and  seemed  inclined  to 
resent  the  dicution  of  the  Lower  Houie.     Thus,  vllhotigb  in 
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■^77  ('■'^  Commons  selected  the  committee  or  Lords   wiihJ 
whom  they  would  confer,  in  1J78  the  Lords  described  this] 
conference   of  a    select    number    with    the    nrliole    House' 
of  Commons  as  a  novelty,  and  preferred  the  discussion  by ' 
u  committee  on  either  side.     Again,  in  i^Si  ihcy  resented  an 
application  from  the  Commons  to  know  the  opinions  of  the^ 
prelates,  barons  and  judges  separately,  since  it  was  the  practice 
of  Parliament  for  the  Commons  to  lay  their  advice  before  the' 
Lords.     Neither  was  the  king  particularly  favourable  to  this 
procedure.     In  1383  Richard  11  attempted  to  nominate  tliej 
committee  ol'  Lords  who  should  confer  with  the  Commons  i 
and  in  1401  Henry  IV  allowed  the  conference  as  a  grca 
favour,  but  his  own  cimci-ssion  in  ihc  matter  of  taxation  five' 
years  Liter  (140;)  practically  conceded  the  point.'     Since  then, 
conferences  have  been  frequently  held  between  select  r^>m- 
miltees  of  both  Houses,  and  for  a  long  lime  it  was  ciutomary 
that  the  number  of  the  Oimmona  nominated  should  be  double 
that  of  the  Lords.     Conferences  were  either  formal,  in  whicl 
case  Ihcy  limited  themselves  10  the  reading  of  reasons  for  it 
diuKreement  drawn  up  by  the  committee  of  the  uhjecting 
House ;  or  frti,  when  they  took  the  form  of  a  debate  for  ih< 
puqxMe  of  arriving  at  some  compromise  or  agreement.     Bu 
free  conferences  are  almost  entirely  discredited.     None  wer 
held  between  1740  and  1336,  and  there  has  been  no  instanc 
since  the  latter  date:  while  in   1857  even  formal  conference^ 
were  superseded  by  resolutions  of  both  Houses  in  favour 
messages,  unlei,^  a  conference  should  be  specially  demande 
by  either  side.'*' 

The  second  method  of  overcoming  a  disagreement  betweeo 
the  two  Houses  is  the  totrtivn  of  the  House  of  )^>rds.  In' 
theory  this  can  be  effected  by  a  freatian  of  ften.  It  was  by 
this  means  that  the  Tory  j^ovcrnmcni  of  flarley  and  St.  John 
succeeded  in  forcing  the  Treaty  of  Utreeht  through  the  Whig 
House  of  Lords.  It  wax  a  threat  of  resort  to  this  n>ean* 
that  among  other  things  brought  the  Lords  to  reason  on 
the  occasion  of  the  first  Refoim  Bill.  An  eminent  writer  has 
cbaracterued  this  povrer  of  creating  peers  as  the  'safety 
valve'  of  the  constittiiion,'  but  although  we  need  not  go 
GO  far  as  to  regard  it  with  another  distinguished  author  as  '  not 
only  unconstitutional  but  absoiutcly  illegal,'*  it  seems  t 
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conxonant  with  modem  feeling  and  common  sense  to  hold 
'that  to  introduce  a  number  of  persons  into  the  House  of 
Lords  for  the  sole  object  of  determining  a  vote  on  a  patiicuUi 
occasion  in  a  usu  of  legal  powers  which  r)othing  couM  juiitiry 
biit  imminent  ri&lc,  in  the  alternative,  of  public  diinger."  |  Admii, 
A  mote  effectual  and  constitutional  method  of  overcoming'- '^'■ 
the  resistance  of  tlie  House  of  Lords  is  bjr  a  distalutitm  of 
Parliament  and  an  appeal  to  the  ennstituencies  to  endorse 
the  action  of  their  representatives  in  the  House  of  Common&. 
Such  wat  the  action  taken  in  the  cute  of  the  Reform  Bill, 
but  then  not  recognised  by  the  lA>rds  in  its  full  signiricancc 
Since  then,  however,  and  largely  in  consequence  of  that  bill, 
the  relative  power  of  the  two  Houses  has  undergone  great 
change,  and  the  opposition  leaders  in  the  House  of  Lords,  in 
considering  the  bill  for  the  disestablishment  of  the  Irish  Church,  1869. 
gave  way  on  ihc  express  ground  that,  when  the  countiy  hai 
once  decisively  spoken,  the  Lords  no  less  than  the  Commons 
should  feel  that  they  hold  a  mandate  to  carry  out  the  wishes 
of  the  consiitucnis.  Tlie  only  way  in  which  the  Lords  can 
assure  themstilves  of  the  clearness  of  that  s{)eech,  is  by  holding 
out  until  an  appeal  has  been  made  to  the  electorate.  In  this 
way  ihey  act  as  the  guardianii  of  the  rights  of  a  icmiwrary  or 
accidental  minority. 

But  not  only  have  the  Commons  monopolized  the  right  of  Common^' 
granting    taxes  and    forced  the  Lords  to  acknowledge   the  !°"^'' 
necessity  of  accepting  laws  at  their  command :  they  have  even  judicinl 
iiUcrfcied  with  the  exercise  of  that  Judicial  power,  Ji  share  in  wtitni  of 
whi<:h    they  themselves  were   the   first   to  repudiate.      The  ^'J^^* 
causes  of  such  interference  have  been  twofold.     In  the  first  t,y 
place,  the  Commons  have  been  led  by  sheer yVd/sw/v  to  resent  (0 >»««»■ 
what  appeared  to  them  to  be  an  invasion  of  their  privileges.  ^iXptiri. 
Thus,  in  the  case  of  Shir/ey  r.  fagg,  the  question  at  issue  itc*  ■ 
touc)u:d  the  claim   of  the  IxmU  to  hear  appeals  from  the  '*?S- 
Court  of  Chancery ;  and  the  sole  reason  for  the  interpotitiDn 
of  the  Commons  was  tlie  fact  that  the  original  decision  of 
Chancery  had  been  given  in  favour  of  a  member  of  ihdr 
House.     Considering  the  motive  of  the  Commons  it  is  no: 
a  matter  for  regret  thai  the  Lords   made  good   their  claim. 
Again,  in  the  case  of  Ash/>y   v.   IVhiU  and  the  succeeding  i703-4- 
cases,  Ihc  Commons  considered  that  the  Lordt,  in  hearing  an 
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appeal  in  cnor  from  the  decision  of  the  Court  of  QuceiiT' 
Sench  on   the  question  of  Ashby's  right   to  vote,  had   un- 
warrantably interfered  with  a  privilege — that  of  deciding  the 
qualifications  of  electors — which  the  Commons  quite  wrongly 
claimed  for  tiiemsclvcs.     They  even  went  so  far  iis  to  commit 
the  other  clettor*,  who  followed  Ashby's  cxamplr,  for  breach 
of  privilege,  and  refused  to  allow  any  icfcrencc  by  writ  of  error 
to  the  judgement  of  the  Lords.     But  the  (Commons  have  not 
always  been  actuated  by  such  unworthy  motives  in  questioning 
the  jurisdiction  of  the  I^rds.      They  were  called   upon  to 
take  part  in  the  case  of  Skinntr  v.  Ike  East  India  Compat^, 
partly  perhaps  because  some  members  of  the  Company  were 
also   members  of  the  Commons,   but  chiefly  because  they 
Were  petitioned  by  the  Company  and  therefore  felt  themselves 
obliged  to  uphold  the  rights  of  individuals  against  an  usurped 
jurisdiction,    llie  quarrel  was  not  fought  out  to  a  conclusion ; 
but  the  Lords  gave  way  and  practically  admitted  not  only  their 
own  misUlcc,  but  the  justice  of  the  Commons'  conduct  in  the 
matter.     The  Commons  were  equally  successful  in  their  con- 
tention arising  out   of  the  case  of  fiHharrh,   whom   they 
had  impeached  for  a  capital  ofTtince  and  whom,  as  being 
a  commoner,  the  I^ords  refuted  to  try.    There  were  numerous 
precedents  in  favour  of  the  Commons'  contention,  the  latest 
being  iltoso  of  the  judges  and  royal  sci^-ants  who  had  been 
impeached  by  the  Long  Parliament;  while  all  constitutional 
lawyers    were    agreed  in   regarding  an  impeachment  as  an 
exceptional   mode  of  trial.     In   the  matter  of  Fitsharris  the 
Commons  protested  against  the  refusal  of  the  Ix)rds  as  a 
denial  of  justice  and  a  violation  of  the  constitution  of  Par- 
liament, declaring  that  it  was '  their  tmdoubtcd  right  to  impeach 
any  peer  or  commoner  for  treason,  or  any  other  crime  or 
miitdemeanour.'    tltzhanis  was  tried  at  common  law ;  but 
the  I^rds  acknowledged  the  untcnability  of  their  attitude  by 
never  ngniu  ciuesttoning  the  right  of  an  impeached  commoner 
lo  a  trial  in  their  court. 


CHAPTER  VI 


TRE   EXECUnVB  AMD   LKQISLATURK   lit  C0MPUC1' 

S  40.  Thf.  )[rowih  of  the  power  of  lh«  kgislature  has  been 
ileal!  with  at  «omc  Ivngtii.  It  it  necessary,  however,  10  travcnte 
much  of  tht  same  ground  from  the  side  of  the  executive.  It 
has  beun  M:cn  ihut  until  the  pi-iiiions  of  the  Commons  became 
the  means  by  which  legislation  was  iniiiaieO,  it  ti  merely 
complimeniary  to  talk  of  any  assembly  as  the  [^iKiaiurc.  Up 
to  the  date  indicated,  iben,  consliiutionul  history  is  chiefly 
cotu:cmcd  with  thb  stkucci.ks  or  tkb  xxKctmvK  acain'st 
THOSE  I'KQviNCiAL  ANi>  niSKuiHiVE  FDRces  which  arc  so 
characlciisiic  of  early  English  history.  The  settlement  of  the 
F.nglish  liibes  loolc  a  century  and  a  half  lo  accomplish.  For 
the  next  two  hundred  years  England  was  divided  among 
a  number  of  small  kingdoms:  and  the  only  semblance 
of  unity  came  from  the  organization  of  the  Church  and  the 
more  or  less  acknowledged  supremacy  of  one  of  t)ie  {Ercater 
princes.  Hoir  soon  this  would  have  led  on  to  a  mure 
substantial  union,  it  is  impossible  lo  determine;  for  the 
Danish  invasions  introdured  a  new  element  of  dt.tniption. 
The  real  unity  of  England  may  be  said  lo  date  from  /EKtcd's 
consolidation  of  Western  Mercia  with  Wcssex,  which  was 
followed  by  Eadward  the  Elder's  conquest  of  all  England 
south  of  the  Humbcr  toj^ether  with  his  shadowy  supremacy 
over  NDnhumbria.     But  the  ditliculiy  of  swift  communication 

tmade  even  this  rcstriclcd  area  loo  great  to  be  governed  from 
(me  centre;. and  although  in  954  Northumbria  aUo  wax  in- 
corporated u-ithin  the  Knglish  kingdom,  it  was  only  as  an 
addition  to  those  c^ldornu-inrics  which  Eadward  the  Eldcf's 
son  and  successor,  .^^Itbclstan,  had  found  himM:lf  compelled  lo 
establish.  Thus  llic  last  century  of  An^lo-Saxon  history  is 
I L 
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a  time  or  strong  contrast.  On  the  one  side  stood  ihc  king, 
already  as  strong,  in  what  may  be  called  his  material  stremgtht 
ax  th«  elimination  or  all  royal  rivals,  the  maintenance  of  an 
exicnkivc  tliegnhood,  and  ihe  spread  of  lh«  practice  of  com- 
mrndaiion  could  make  him.  But  with  the  actiuiiition  of 
a  right  to  the  title  of  King  of  ihe  English  his  ferunat  dignity 
became  much  etatted.  lis  limits  may  be  measured  by  the 
proiDtscs  made  by  the  king  to  the  people  at  his  coronation, 
that  he  would  do  their  will  although  he  was  their  lord,  and  by 
the  continued  exercise  of  the  Wiun's  power  of  dqxuition. 
For  the  jircscnt,  the  king  shaivd  viih  other  lords  the  advantages 
to  be  dciivrd  from  the  imposition  of  oaths  of  fealty  and  the 
maintenance  of  a  law  of  treason.  But  it  was  probably  this 
enhancement  of  the  personal  dignity  of  the  Crown  which 
caused  .-Klhclsun  and  his  successors  to  assume  the  imperial 
titles  of  loipcrator  and  Basileits.'  A  practical  comment  on 
such  liilcit  may  be  found  in  the  commendation  of  the  princes 
of  tlic  Welsh,  Danes  and  Scots  to  Eadward  the  Elder  and  the 
bestowal  of  Cumbria  and  Galloway  by  Eadmund  on  Malcolni, 
the  M>n  of  the  Scotch  king,  and  (more  doubtfully)  that  of  the 
Ixtthiunxby  Badj^ar  on  Kenneth  II.  Alon);iid«  of  this  personal 
ostuinplion  ran  an  increa.ic  of  offiaal  f^isilion,  which  gradually 
transformed  the  king  from  representative  of  his  }>coplc  and  the 
guardian  of  law  to  lonl  of  Iheir  land  and  tl)e  source  of  all 
justiee.  On  the  other  side  stood  the  great  ealdormen,  who, 
wbclher  tlie  descendanis  of  the  old  ro)-al  houses,  or  related  to 
the  \Vest-Saxon  royal  family,  or  the  nominees  of  the  reigning 
king,  ei|  uat  I  y  represented  ibe  ifmng  finrvituial  fifiings  which 
had  been  fostered  by  the  separate  and  mosdy  anUgonistk 
exbtencc  of  400  years.  Except  under  a  very  strong  king  they 
could  manipulate  the  Wiian  ;  while  locally  their  action  could 
and  often  did  paraly«:  that  of  the  Crown.  Indued,  the  division 
into  ealdormanries  was  ratlier  a  change  of  name  than  of  fact 
Whatever  was  the  oiilward  form,  the  disrui>tivc  spirit  charac- 
teristic of  feudnltun  was  abroad  in  England  in  a  far  stronger 
measure  than  it  ever  was  after  the  Conqueror  had  dune  his 
work :  and  in  a  much  more  real  sense  than  ever  after  the 
Norman  Conquest,  the  king  realised  the  feudal  position  of 
'  primu-s  inter  pares,' 
The  Anglo-Saxon  kingdom  had  altogether  succumbed  to 
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that  pronnctal  feeling  which  had  made  her  nilere  powerless 
tHgainst  l^anM  and  Normans  alike.  William  and  his  surcexsora  uodcr  the 
determined  al  all  costs  lo  remedy  thi*  '  central  i^u  I  ion  without  '  *""'"""■ 
concentration"  which  had  placed  iheni  where  they  were. 
FoTiunaicly,  two  reasons  made  this  po^ible  as  it  had  not  becD 
pQssihtc  before.  Firstly,  the  Normaiis,  as  a  tnull  band  of 
xttan|:ers  among  a  hostile  population,  were  oMt^ed  Tnr  the  iaV« 
of  military  discipline  to  &uhmit  to  restraints  which  they  irould 
othcTwisK  have  refused.  'I'hus,  while  the  tenure  of  land  was 
on  the  feudal  condition  of  specified  military  service.  William 
abolished  the  great  provincial  earldoms  and  enhanced  the 
power  of  his  own  representative,  the  local  sherilT.  Secondly, 
t)ie  presence  of  a  common  foe  caused  the  English  people  at 
length  to  draw  loKether.  Tlie  kin|[  perceiving,  with  the  instinct 
nf  a  staieiman,  that  tbe>-  were  unable  to  ot^anit^e  ihemsclvex, 
did  ever^'thin);  to  nin  their  conlidenc&  Thus  he  went  out  of 
his  way  to  maintain  as  much  oftlie  old  constitution  as  he  could 
understand  or  profitably  use.  Me  solemnly  confirmed  Eadward 
the  Confessor^s  birs  and  encouraged  Knglish  institutions. 
The  lixal  (itirti  of  shire  and  hundred  were  a  counicrfoi!  to  tlie 
'  feudal  and  manorial  jurisdictions.  The  ^/-i/ was,  in  theory  at 
least,  the  nation  in  arms.  Tl^.-  nlH  .w/A  af  /{•'niff,  Yftll'''''  *"" 
enforced  on  all  landowners  without  di3tir"^''nn  nf  rppni^  m 
thi-  famqu*  mw^i^i  s^fifthittyin  1086^  w«t  ■  denwl  of  the 
exclusive  cUioBto  thrar  tenanis'_seTvic^~Bn^1)jF  Jbe 
leids.'  ~~~~  'Jent*. 

Meanwhile,  a  new  [wwcr  had  arisen  which  was  as  inimical  "■''  "'■  '^' 
to  the  aims  of  the  Crown  and  ihc  ^onth  of  nationality  as  that 
of  the  baronage  itself.     The  .^ng1o-Saxo^  Church  had  on  the  H)  dulm* 
whole  acknowledged   only  a  somewhat  shadowy  supremacy  ^'.'''^ 
on  the  part  of  Rome.    Conscijucntly,  despite  the  eObrtx  of     "'    ' 
DunsUui'spartyofierormandlhc  introduction  of  foreign  bishops 
by  Eadward  the  Confessor,  England  remained  ecclesiastically 
provincial.    The  clergy  sat  in  the  secular  courts  and  connected 
themselves  by  marriage  with  the  local  gentry.    William's  work 
wai  to  briny  the  English  Church  into  hannony  with  the  ecclc-  ^ 
sioitical  discipline  and  thouj;ht    of   WcMein   Kurope.     The  Wiliam  I"* 
prevailing  sentiment  of  the  Churdi  demimded  such  a  separation  !f?'™fc'* 
between  thin]{S  ecelesiastical  and  thir^  temporal  as  was  implied 
in  the  celibacy  of  the  clergy,  which,  to  a^'oid  a  great  outburst 


288 


KNULISll  CONSTITUTIONAL  HISTORY 


I/' 


of  redinfi;,  L^nfmnc  only  gradually  introduced ;  Knd  in  ihe 
csUblUhmcni  of  ditlinct  ccclcsiaiticjil  courts,  which  fell  in  with 
Wiitiam's  idea  of  using  the  Church  as  a  counleipoise  to  the 
feudal  barons.  He  accordingly  made  the  ))iiho)is  hold  their 
lands  on   baronial   tenure,  and  by  an  Ordinance  gave  them 

'  5.  C.  8j.  tribunals  of  their  own.'  At  first  sight  it  seems  as  if,  tn  striving 
to  correct  ch«  centrifugal  tendencies  of  Angto-Saxon  institutions 
and  of  feudalism,  the  Conqueror  had  merely  jubstitulcd  one 
kind  of  disruption  for  another.  But  it  must  be  remembered 
tliat  the  ('hurch  was  '  the  sole  depository  of  menial  and  moral 
uuihority,'  and  thai  it  was  only  by  such  iiolation  from  the 
wotid  of  the  feudal  banin  that  its  full  effect  as  a  civilixing 
agency  could  he  fell.  .4iu«lin  ami  Beckct.  cither  or  both, 
may  hare  been  fighting  for  their  order  rather  than  in  the 
general  interest  of  the  nation  :  but  behind  the  actual  subjects 
of  their  contest  lay  that  principle  of  appeal  to  some  other 
standard  than  brute  force,  which  the  whole  existence  of  tlie 
clerical  order  represented.  Vet  none  the  less  was  the  Church 
inimical  to  the  growth  of  nationality.  William  tried  lo  provide 
bulwarks  agvnst  the  interference  of  Rome.  Mc  not  only 
exercised  the  power  implied  in  the  direct  appointment  of 
bishops  and  their  investiture  with  the  ring  and  crozicr,  but  he 
also  refused  homage  to  the  Pope,  and  issued,  in  the  form  of 
a  declaration  of  old  customs  (Consueludines),  four  prohibitions 
of  the  exercise  of  important  ecclesiastical  powers  without  Itave 

It)  rcniU).  of  Ihe  Crown.  i!ut  this  policy  depended  for  it.s  success  on  the 
hamoniuus  working:  of  the  local  heads  of  Church  and  State  : 
for,  when  the  throne  felt  to  a  less  stale^munlike  monarch,  the 
archbishop  would  be  bound  to  fortify  himself  and  his  order  by 
an  appeal  to  that  clerical  immunity  from  lay  jurisdiction  of 
which  William  I  himself  had  laid  the  foundation  ;  and,  in  the 
last  resort,  to  that  very  papal  inGuencc  which  it  was  alike  the 
interest  of  kinj;  and  l)ishops  to  exclude.  Morcov-er,  this 
elo«c  alliance  between  the  heads  of  Church  and  State,  while 
for  a  time  moralizing  the  action  of  tlie  Sute,  tended  ineviubly 
to  feudali/c  all  ecclesiastical  relations.  Bishoprics  became  the 
reward  for  temporal  service :  the  feudal  |M5sion  for  exemptions 
and  special  jurisdictions  helped  the  growth  of  clerical  immunities. 
Stress  was  laid  on  rights  rather  than  duties,  and  it  was  this 
weakening  of  the  inherent  feelings  of  responMbilily   which 
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enableti  William  II  ;inti  his  mtniitier,  Ranulf  Fhtmbard,  to 
deal  Wfilh  llie  prypcrly  of  ihv  Chunrti  on  ihc  [>rincij)lc»  whicll 
^they  upplied  lo  the  ficr«  of  lay  barons.     The  futility  of  AnMlm'a 

ntintic'd  prolvscs  lird  him  filially  to  betray  thv  nationality  of 

:  Church,  which  as  a  foreigner  he  had  never  valued,  and  to 

ek  courucl  from  the  Poiic. 

The  two  forces,  then,  which  threatened  to  circumscribe  ihe 
growth  of  the  executive,  were  the  provincialism  of  thi,-  feudal 
baronage  and  the  co«niO|K>lii3nisn)  of  the  ('hurch :  the  one, 
rith  the  aid  of  the  ix-si  of  the  nation,  the  king  crushed :  with 
the  otiier  he  found  il  mote  advantageous  to  coine  to  terms. 
For  a  eenltiry  the  baronage  struggled  in  anns  against  the 
Crown,  generally  finding  a  leader  among  Ihc  memben  of  the 
royal  family.  Their  diief  strength  lay  in  those  conlinetital 
connccitoni  which  enabk-d  tliem  to  enforec'iheir  own  appeal  to 
arms  by  a  liiin^  in  the  foreign  dmninions  of  the  English  king, 
Henry  I  attempted  to  scter  the  Nommn  and  En};liah  liaions 
by  confiscating  the  estates  of  rebellious  Normans  on  ihiK  side 
of  the  Channel.  But  the  twenty  years  of  anarchy  ajtsocialcd 
with  the  naniK  of  Stephen,  destroyed  the  jjood  effect  of  this  and 
Other  meaMiren  directed  m  the  s:ime  end.  Heniy  II  went 
steadity  to  irork  on  the  lines  laid  down  by  bis  standfathcr. 
On  the  one  side,  he  undtrmined  Ihi  Jtudal  {•etitim  and  firhi- 
legti  o/  tkt  />aroHi.  Henry  I's  Coronation  Charter '  not  only  re- 
nounced the  feiulal  tj-rannics  in  which  William  1 1  had  indulgetl. 
but  even  enforced  on  the  great  lortL*  a  similar  conduct  towards 
tlwir  vsssalK.  The  same  king  probably  nl.so  began  that  system 
of  scutage,  or  acceptance  of  payment  in  lieu  of  personal  service, 
which  destroyed  the  principle  of  the  feudal  amiy.  Menty  II 
continued  this,  and  even  tnnixfcrred  the  feudal  icnanls  to  dis- 
armed to  the  ninkit  of  the  fyrd )  while  he  included  the  feudal 
jurisdietiofis  in  the  jmliii.il  system  of  the  country,  by  enforcing 
iit  the  X^un  of  Clarendon  the  su{K;n-i»ion  of  his  sheriffs  and 
jii>iices.  On  the  other  side,  I  Icnry  I  and  his  grai>dson  both 
»ttore  to  counteract  the  influence  of  the  bnronagc  by  the 
formatioH  <^  a  slnng  (tntrai  gaitrmittHl.  This  wai  begun  by 
HenT)'  Ts  great  minister.  Bishop  Roger  of  Salisbury,  in  his 
oignnizaiion  of  the  tn.-nrhinery  of  the  Excbe<|uer.  He  created 
bis  own  staff  out  of  llic  "novi  homines'  or  new  official  nobility 
who  were  planted  hikmi  the  lands  of  the  North  left  desolate  by 
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Henry's  father.  Out  of  these  wcie  taken  the  sheriffs,  whd" 
summed  up  the  local  adDiini-itratioii;  and  the  barons  of  the 
Exohe^iuer,  nho  went  round,  iillhou^h  in  irregular  f».itii(in,  lo 
watch  over  the  conduct  of  the  sheriffs  and  lo  listen  to  any 
local  complaints  that  might  be  preferred  against  them. 
Henry  II  carried  this  orf^iiiation  further.  In  the  absence  of 
law  and  amidst  ihc  conflict  of  customs,  he  made  the  custom 
of  the  king'a  couti  prevail  ovvt  all  others  until  it  gradually 
hardened  into  the  Common  law  of  ihi;  liuid.  He  continued 
(he  creaiioi)  of  an  administiative  class  to  whose  members  he 
finally  entrusted  all  the  shcHfrdoms.  By  thus  making  the 
shcriffa  mere  official  of  the  (!row  n  he  kept  a  constant  connection 
between  the  central  and  local  };overnment:  and,  not  content 
with  that,  he  subjected  him  to  the  supervision  of  frequent 
royal  commissioners,  travelling  now  in  the  rajxicity  o(  haron.s 
of  the  Exchequer,  now  as  justices  on  circuit.  It  was  the 
attempts  of  Henry  II  to  curb  their  privileges  that  drove  the 
feudal  batons  to  their  last  insurrection  In  1174.  The  fidelity 
of  the  king's  officers  and  the  syinputhy  of  the  people  gave  the 
victory  to  the  king,  and  infliclcd  on  English  feudalism  a  wound 
from  which  it  never  recovered. 

Henry's  complete  success  daunted  the  barons  too  much  for 
them  to  attempt  anything  more  while  he  lived ;  and  his  suc- 
cessor occupied  ihem  in  the  Crusade  and  his  French  wars. 
But  it  wut  the  loss  of  Nonnandy  which  really  placed  the 
feudal  baronage  beyond  any  hope  of  recovering  their  position ; 
for  it  forced  them  to  decide  whether  they  would  be  Normans 
or  Englishmen,  and  taught  them  for  the  first  time  that  they 
had  interests  in  common  with  the  people.  Their  momentary 
championship  of  the  popular  cause  at  Runiiymead  led  to  tlieir 
control  uvertheadmitii.itniiion  during  the  minority  of  Henry  III. 
But  this  only  sufficed  to  ihuw  their  sclfishnesa  and  incapacity. 
Their  patriotism  was  founded  on  nothing  dcc[)cr  than  haired 
of  the  foreign  favourites  of  the  Crown.  'I'hcy  sought  to  secure 
the  appointment  of  the  sheriffs  and  the  ministers,  while  they 
obtained  for  themselves  exemption  from  attendance  at  the 
popular  courts  and  attempted  to  conduct  Ihc  admintsi ration 
by  committees  of  jealous  barons  who  neither  did  anything 
themselves  nor  allowed  imylhing  to  be  done.  Henry  Ill's  only 
attempt  al  influencing  the  baronage  was  to  concentrate  all 
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th<.-  great  titles  by  tnarrisgc  in  the  members  of  the  io)-al 
family.  The  later  Anglo-Saxon  kin>;s  had  treated  il>c  caldor- 
rnvn  it)  n  similar  manner.  liui  this  was  never  a  solution  of 
the  ditHculty-  Certainly  a  small  lurty,  headed  h)-  Simun  de 
Monlfort,  me  superior  to  the  interests  of  its  cluss.  But.  ns  in 
the  contest  which  procured  the  Chiirtcr,  this  was  a  momentary 

divergence  from  their  general  line  of  conduct.  

1-M«ard  I  had  to  go  to  work  in  a  way  very  similar  to  that  IMwurf 
of  his  j;rcat  ancestors,  the  first  two  Henries.  The  institution  *"" ''^" 
of  scutate  aiHl  the  lou  of  Nonnatidy  liad  done  llieir  woik, 
and  the  feudal  anny  no  longer  gave  any  cause  for  fear, 
tint  ihc  feudal  jurisdictions  had  grown  from  ap|>ropriation  of 
royal  rights ;  and  Edward's  issue  of  writs  Quo  W.iTninio  was  1178' 
directed  to  the  establishment  of  ttie  difference  bclwocn  iii^norial 
rights  which  could  be  left  to  the  lord.s ;  and  feudal  ri|;hts  a> 
luch,  which  mert:  now  treated  ta  u«ur|iiatiun«  ot  the  regalia. 
llie  harons  were  stitl,  howeTcr,  too  sttvng  to  be  overborne. 
Edward  preferred,  tliereforc,  to  atiaek  ihtm  iiuUreitly.  Setting 
before  himself  as  a  principle  '(he  eliminalion  of  the  doctrine 
of  tenure  from  (Hilitic^l  life,'  he  began  by  diminishing;  the 
imiwrtunce  erf  a  feutUI  statui^  For  this  jmrpoie  he  perfecte<l 
the  measure  of  Distraint  of  Knighthood,  begun  by  his  father, 
which  made  knighthood  a  mere  question  of  income  ;  and  he 
emphasised  Ihc  suDicicncy  of  the  royal  summons  apart  from 
tenure  as  a  qu.iljfication  for  the  membership  of  the  roya] 
Council.  But  he  could  go  no  further  in  his  ditect  attacks 
upiiti  the  baronx ;  for,  the  jwople  were  iniufliciently  or]{anin;d, 
and  the  Church  with  its  foreign  ties  could  not  be  <]ependcd 
on.  He  had,  therefore,  even  to  bribe  (be  great  ban>ns  into 
acquiescence  with  hit  general  sehemes  by  allowing  them  to 
share  in  the  advantages  of  that  land  legislation  which,  by  the 
statute  De  Doiiis,  established  entail ;  by  IX:  Kcligiosis,  pre- 
vented the  idM^iution  of  lands  to  the  Cltureh ;  and  by  Quia 
Emptures,  put  an  end  to  the  losses  which  accrued  to  the 
superior  lords  through  subinfeudation.'  But  the  real  force  '  Bui  i 
which  was  counteracting  the  jxiwcr  of  the  t>arons,  wa.«  Iht'r^^^^'^ 
(oHtiHH(d  >iny/<>f>mcnl  f/ a  Strang  .tntral  sottmmem.  Henry  I 's 
measures  had  l>cen  retarded  l>y  the  aTiarchy  of  Stephen's  reign, 
Henry  II's  by  that  of  the  reign  of  John.  The  k>ng  strife  of 
hi.s   fitther's    time  emboldened   Edward   1   to  strengthen  the 
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Oown  by  evcr^-  niennit  al  hix  dispoKil.  Ftv  purposes 
administration  Ik  funnubtcd  tli«  Condtium  OnJiiurium,  and 
inad<!  it  more  than  formerly  dcpi-ndcnt  on  ihc  Crown,  He 
(urth«r  simplified  and  defined  both  the  provincial  jurisdiction 
of  the  judges  in  the  Suitites  of  WeMminster  I  (1275), 
Gloucester  (1278),  and  Westminster  II  (1285) ;  and  ihe  work 
of  the  Courts  of  Common  I^w  by  the  Statute  of  Khuddlan 
(1284),  and  Ihc  Aiticuli  su{icr  Cartas  {1300), 
oUim'.  ^^^   Kdward's  great   irork   was   the  incorporation  of  the 

tiotMJ  IcGitr  people  in  the  government  by  the  completion  of  the  form  of 
''luare.  the  National  Pailiament.  This  popular  panicipation  had  been 
the  strong  portion  of  the  Anglo-Saxon  sysicm  nhich  William  I 
had  continued.  He  iclaincd  the  local  oisaniKation  for  the 
administration  of  justice,  in  tl)e  courts  of  shire  and  hundred ; 
and  for  internal  defence,  in  the  liability  of  alt  freemen  to  the 
fyrd.  Both  were  placed  under  the  sherifC,  whom  Ihe  abolition 
of  the  local  earldom  left  as  the  sole  rcprcK;nuitire  of  the 
central  tcoveniment  in  the  provinces.  Every  precaution  was 
taken,  while  i^trengtheninK  his  local  power,  to  keep  this  ofBdal 
in  proper  subjection  to  the  royal  adniiiii^traiion.  Henry  I 
and  his  grandson  both  appointed  royal  ofticiaU  to  the  pott, 
and  .subjected  ttieni  to  tlie  supervision  of  other  oAicials.  Part 
of  their  dutiu  were  made  over  10  other  siwcially -appointed 
persons.  Their  tenure  of  office  was  limited.  But  chicfest  of 
all,  the  people  were  cnlisKtl  on  the  *ide  of  orderly  govern- 
ment i  and  in  nearly  cvcrj-  departnient  of  business  ibe  sheriff ' 
found  himself  under  the  necessity  of  relying  on  the  co-opeiation 
of  a  representative  body  of  the  nei(;hbourhoo<L  William  I  had 
already  used  the  system  of  witneu  by  local  committees  in 
compiling  the  !>omesday  Book.  Under  Henry  II,  the  same 
system  was  gradually  applied  to  the  needs  of  civil  and  criminal 
justice,  and  even  to  the  .-issessmcnt  ol  taxation.  The  cstabltsh- 
ment  of  trial  by  jury  did  away  with  the  earlier  and  more 
conjectural  meiliods  of  cumpurgation  and  ordeal.  The  CX* 
tension  of  the  principle  of  local  representation  to  the  r^on 
of  taxation,  led  directly  to  the  formation  of  a  National  PBriia- : 
ment.  The  principle  was  first  applied  indirectly.  By  the 
Assuie  of  .\riiis  in  iiSi  the  old  fy'd  wxs  reorganised  on 
the  basis  of  dilTeicmrus  in  individual  wealih,  and  each  man's 
liabilities    nerc    determined    by   a   jur>-,    that    is,    a    sworn 
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cotnmillcc  or  his  neighbours.  The  linbiltly  lasted  on ;  and 
the  force  itself,  placed  under  its  own  constables  and  super- 
vised by  special  justices,  settled  into  the  position  of  a  IocaI 
police.  Meanwhile,  with  the  increase  of  commerce  and 
wealth,  the  levy  of  taxation  on  penonal  proiwrly  was  be- 
eominK  (ii  u^uat  a.s  it  was  pr<j(itaM«.  This  called  for  the 
continii.il  uclivity  of  juries  elected  in  the  local  courts,  in  which 
the  greater  barons  were  no  longer  present.  But  ibc  larger 
part  of  this  pergonal  property  was  to  be  found  in  the  boroughs 
on  which  the  kings  from  Henrj"  I  onwards  had,  sometimes 
fioin  an  enlij^hlencd  policy,  but  oftener  in  rctun\  for  a  sub- 
iianiial  sum  of  money,  bestowed  the  ponersof  seir-goveinment. 
lloth  classes — rqir«cnlative*  of  shires  and  of  borough*  alike — 
owed  their  summons  before  the  king  to  a  series  of  accidents ; 
but  if  the  Charter  was  to  be  a  real  gtiarantcc  against  royal 
tyranny,  something  more  was  needed  tlian  a  baronial  council 
disposed  to  hold  ihc  crown  in  commission.  Thus  Edward's 
early  recognition  of  this,  which  ended  in  the  creation  of  the 
'.Model  Parliament,'  vras  followed  almost  immediately  by  the  '»95. 
great  Conlimiation  of  the  Charters,  to  which  subsequent  law- 
generations  so  frequently  appealed. 

S  41.  Fn>m  the  definite  establishment  of  a  lej^islative  body  Rdationt] 
apart  from  the  executive,  the  siru(;jile  of  the  exeoilivc  amainrt  l«.i»n;n 
the  disruptive  lemh-ncics  of  feudalism  jfivcs  way  to  the  question  ,ive'i,1Id''^ 

of    THS,    RELATIONS    tU^'rWKHK    THK    KXI:CI;tIVK   AICD   LKUISLA-  IcgbUu 

TURK.  This  now  becomes  Ihc  central  feature  of  English 
constitutional  history.  From  Edward  I  onwards,  the  King-in- 
Council  and  the  King-in-Parliament  tend  to  fall  apart.  The 
kin|{  prefCTTt'd  to  act  through  hi.t  Council,  but  wa«  obligi-d 
occasionally  to  act  through  the  larger  body.  In  tjJ2  Edward  II 
assented  that  all  the  .-tffairs  of  the  countr>-  should  be  'treated, 
accorded  and  established  in  parliaments  by  our  lord  the  king, 
and  by  Ilic  consent  of  the  prclatci^  eaiU  and  baronis  and 
commonalty  of  the  n^lm.'  Edward  Ill's  continual  necessities 
were  the  occasion  for  the  acknowledgement  of  all  kinds  of 
powers  as  residing  in  the  Commons :  but,  at  the  same  time,  Eoilv  pro 
the  reiterated  petitions  of  I'arliament  against  the  action  of  the  ''<"™nc 
Council  sliow  that  the  executive  was  all-poweirul,  and  that  ^xecwire. 
the  grant  of  extensive  powers  carried  with  it  no  real  authinity 
beyond  an  occasional  opportunity  of  hampering  the  govern- 
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inent.  Nor  did  tho  exttnordinafy  protiperity  of  Parliament 
under  the  Ijincnsltian-s  Icll  a  really  different  tale.  The  povfors 
won  early  in  lh<;  fifteenth  ccntur>'  were  liltlc  more  than 
a  repetition  of  those  which  had  been  parli;illy  acknowledged 
by  Edward  ill.  The  confirmation  which  ihcy  obtained  under 
the  Lancastrians,  was  the  result  or  a  reaction  following  on 
Richard  Il't  attempted  despotism.  To  ttie  factious  Lords 
Appellant  Richard  opposed  all  the  discontented  cla!(!ie.s  in  the 
kingdom,  whether  Lollards  or  unenfranchised  i)ens3nta,  who 
had  equally  paiticir>ati-d  in  the  Pca!iant9'  Revolt  of  1381.  The 
diinsion  of  his  i-ncmies  cnnblcd  Richard  to  use  Parliatncni 
for  effecting  his  purposes ;  and  a  carefully  packed  House  of 
'»*■  Commons  made  the  king  independent  of  further  supplies  by 

giving  him  an  income  for  life,  and  delegated  its  authority  in 
the  matter  of  pelilions  lo  a  small  committee  of  both  Houses 
which  the  king  could  CRsily  influence. 

I'hc  Revolution  of  1399  has  often  been  corapircd  to  that  of 
1688,  for  the>-  both  reiiresented  in  one  aspuci  a  conservative 
and  orthodox  reaction.  Henry  IV  came  to  the  throne  as  the 
champion  of  the  Chuich  against  the  Lollanl  tendencies  of 
Richard's  court,  and  as  the  upholder  of  constitutional  govern- 
mcnt  agninst  Richard's  despotism.  But  in  another  aspect,  the 
accession  of  the  Lancastrian  dynasty  meant  tie  triumph  of  iht 
legislaturt  aver  tkt  exetutivt.  For,  Henry's  title  was  merely 
pnrliamentaty.  He  was  thus  doubly  pledged  to  the  main- 
tenance of  conMitutional  rule ;  and  it  is  not  diflii'mlt  to  under- 
stand the  meaning  of  the  extraordinarily  full  privileges  and 
powers  which  were  obtained  by  Parliament  from  the  [.ancas- 
trian  kings.  Ilius  (i)  control  over  taxation  was  sccurod 
1407-  through  the  c&iablishment  of  the  power  of  the  Commons  lo 

t«oi.  initiate  money  grants,  of  the  principle  that  redtcss  should 

precede  supply,  of  the  appropriation  of  supply  and  of  the 
audit  of  accounts.  To  this  was  added  (2)  control  over  legisla- 
tion, partly  through  the  influence  which  Parliament  possessed 
in  the  nomination  of  the  Council,  but  chiefly  through  the 
substitution  of  the  form  of  bill,  or  actual  wording  of  the 
subsequent  statute,  for  the  itid  petition.  The  germ  of  pailia- 
menlary  privileges  is  found  in  the  assertion  of  (3}  freedom  of 
speech.  But  all  thew  were  of  Hllle  account  compared  to  the 
maintenance  of  (4J  ministcitti  responsibility.     In  moments  of 
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extreme  nggntrntion  the  legislature  hurl  sometimex  demanded 
the  right  of  electing  the  chief  ministers.  This  had  bcwi  en- 
forced by  the  caiiital  punishment  of  the  obnoxious  minister 
and,  under  Kdward  III,  by  the  praetioe  of  impeadimenl. 
These  were,  however,  heruic  remedies.  The  circunwtances 
under  which  the  IjincastrianK  came  to  the  ttiinne,  established 
a  sounder  method,  The  election  of  ministers  was  impractic- 
able ;  but  up  to  Henry  Vl's  assumption  of  the  government  in 
1437,  the  Council  was  little  else  than  a  commillce  of  parlia- 
mentary nominees ;  for,  the  Icin^  nominated  its  members  in 
I'ur1iame:il,  which  more  than  once  felt  itself  justified  in  passing 
what  amounted  to  votet  of  confidence  in  the  minixtert.  The 
inllucnee  of  the  Common*  extended  even  to  (5)  direct  control 
over  foreign  alTairs,  a  jjower  which  ihcy  had  dt-finilcly  rejected 
when  oETcrcd  for  sinister  reasons  by  Edward  III  and  Richard  II, 
!)ut  one  which  under  the  changed  conditions  they  did  not 
hesitate  to  wield. 

Uut  this  triumph  of  the  legislature  o^^r  the  oxecative  was  l»  biiurt. 
/,ir  toil  prtmafiirf.  It  was  useful  as  affording  precedents  to 
a  future  tinie ;  but,  at  the  moment,  the  exiensire  rights  enjoyed 
by  the  ('ommoi)s  were  a  hindrance  to  constitutional  growth ; 
for  they  only  served  to  hide  the  insurmountable  obstacles  in 
^  the  way  of  efticieiil  ((ovcnimcni.  In  the  fourteenth  century, 
the  chief  obstacle  to  the  pro^ref*  of  the  Commons  had  eoroe 
froTn  the  |ealou5  attitude  of  the  king  who,  as  the  bonds  of 
[larliamentary  conlrob  were  drawn  tighter  round  him,  used 
ever)'  indirect  means  of  loiisening  the  threatened  pressure. 
In  the  fifteenth  century,  owing  to  the  peculiar  jioUtion  of  the 
Lancastrian  dynasty,  this  influence  was  usurped  by  the  nobility. 
The  rommoii^  could  protect  themselves  by  procuring  legisla- 
tion against  the  unlawful  action  of  the  sheriff,  and  could 
maintain  a  theoretical  control  over  the  nobility  in  Ihc  super- 
vision of  the  Council ;  but  unassisted  by  the  weak  executive, 
they  were  powerlt-ss  a^infit  that  enormous  local  influence 
which,  upheld  by  the  practices  of  livery  and  maintenance, 
defied  royal  judges  and  sheriffs,  and  revived  the  old  feudal 
evil  of  private  war  to  an  cJitcnl  unknown  in  England  since  the 
anarchy  of  Stephen's  lime, 

'Wk  cause  is  to  be  sought  in  the  history  of  the  preceding 
century.     The  success  of  the  royal  policy  in  abolishiitg  all 
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]iHvilcgC5  connected  with  the  feudal  status,  had  hccn  largely 
countcnclcd  by  two  measures:— Henry  III  accumulated  the 
great  titles  within  ihc  royal  Tamily,  while  Edward  1  was 
compelled  10  .ihare  the  advantages  of  his  land  legislation 
with  the  gr«ater  hurons.  A*  a  <iiri*equenoe,  the  nobility 
concentrated  upon  ii»clf,  and  became  an  interniarr)-ing  and 
exclusive  caslc.  Since  land  could  now  br  both  freely  alienated 
and  also  tied  up  in  entails,  cKlates  were  accumulated  in 
the  hands  of  a  few  (treat  owners.  Thus  all  disjjuies  between 
individual  nobles  were  enhanced  by  the  fact  that  they  gathered 
up  at  once  the  special  bittcmc«.s  of  family  feuds  and  the 
petty  and  him-diiary  jcalouslet  which  spring  from  neighbours' 
rivalries.  Hut  further  than  this,  the  growing  practice  of  entails 
prevented  the  younger  son  from  obtaining  any  settlement 
upon  his  father's  lands.  He  was  compensated  by  the  creation 
of  small  sinecure  oOiccs  of  state  a»d  by  the  appropriation  of 
all  lucrative  ecclesiastical  posts.  In  other  words,  the  great 
nobles,  not  content  with  disposing  of  their  own  extensive 
patronage,  usur|ted  much  from  the  Crown,  sometiines  in 
return  for  brihits  (a  system  of  iraflic  termed  'brokage'), 
,  sometimes  merely  to  extend  their  local  tnfiucncc.' 

From  three  sides  might  this  influence  have  been  checked; 
but,  despite  the  addition  of  the  Lai>c3strian  inheritance,  the 
Crown  was  impo^'trishcd  by  the  lat^e  grants  which  it  liati  to 
make  as  hush-money  to  the  noblct.  It  was,  con.ie(iuenily, 
unable  to  deal  severely  with  great  offenders  who  had  it  in 
Ihcir  power  at  any  moment  to  open  the  i|uestion  of  its  right 
to  the  throne ;  while  iif^  attempts  to  found  its  claim  upon 
a  brilliant  foreign  policy  ended,  after  a  momentary  success,  in 
an  ignominious  failure  which  brought  about  Ihc  very  rivalry 
which  that  policy  was  intended  to  avert.  Nor  was  the  law 
any  more  capable  of  restraining  the  nobility.  The  early  part 
of  the  fifteenth  century  was  a  lime  of  great  Icfial  advance. 
Chancery  was  developing  its  procedure  and  the  rommon-law 
judges  were  pronouncing  judgements  which  would  be  cited 
for  many  generations.  Yet  the  administration  of  the  law  was 
fill!  of  the  most  flagrant  abuses ;  for,  writs  of  all  kinds,  even 
royal  writs  interfering  with  the  course  of  justice,  could  be 
teikdily  purchased ;  and  the  nobles  did  not  scruple  either  lo 
intimidate  the  local  courts  or  10  ignore  adverse  decisions  of 
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a  superior  iribtinal.  /'ar/iainrnt  was  no  less  powerless  to  aid ; 
for  not  only  were  the  Coniinons  wanttnj;  in  permanence  and 
Iheninelvcs  aii  oligarchy,  split  up  by  rdtgiou^  did'crenc-is  and 
subject  to  ihe  influence  of  the  nobles;  but  their  supervision 
of  ihi-  executive  was  liltle  short  of  di<;tation — a  function  for 
which  iheir  want  of  a  wide  experience  entirely  disqualified 
them.  The  whole  position  ha*  been  aummed  up  in  the  phrase 
that  Constiru/iimai  frnxrtu  had  outrun  lufmim's/rafi'tv  onkr. 
It  does  not  help  us  mtieh  to  say  that  Ihe  lA-incitstrian  rule 
was  constitutional,  thereby  meaning  that  in  its  slrongrft 
moments  it  attended  In  legal  forms  and  acted  in  harmony 
with  Parliament:'  for,  the  real  power  lay  not  with  king  or: 
Parliament,  but  with  an  oligarcliy  of  nobles,  wluwe  local  and 
fnmily  quarrels  made  covcnimenl  ini)KiKsible  alike  at  home 
and  abroad. 

%  42.  It  is  not  unfair,  however,  to  call  the  l^ncaslriim  era 
'  a  great  constttutioiiDl  exiieriment.'  The  triumph  of  Ihe  IcgU-  \ 
laturc  which  was  its  key-note,  was  of  rtion  duration.  Already 
in  143;  the  executive,  in  the  shii[>e  of  the  Council,  liod  freed 
itself  from  the  trammels  imposed  on  it  during  nearly  forty 
yean ;  and  on  the  accession  of  the  YorkLsh  dynasty,  strong  in 
the  possesion  of  hercdiiar}'  claim  and  successful  on  the  battle- 
field, it  obtained  an  authority  which  it  had  not  wielded  since 
the  creation  of  I*arliaineiii.  Nor  was  this  only  because  Parlia- 
ment OS  an  institution  had  met  with  complete  discredit.  It 
had  certainly  failed  as  an  active  engine  of  govvimment,  and  it 
was  becoming  increasingly  less  representative  of  the  interests 
of  the  nation.  It  was.  therefore,  without  exciting  any  popular 
commotion,  that  Edward  IV  bei^an  the  policy  of  ithpensing  1461-1529. 
wil/l  J'arliamenf,  which  hii  successors  for  a  while  continued. 
TTve  later  fifteenth  century  was  everywhere  a  time  of  great 
social  reconstruction.  The  two  great  mcdixval  bonds  of 
Feudalism  and  Catholicism  were  both  relaxed.  The  intense 
local  spirit  of  Ihc  first  and  the  universal  claim  of  Ihe  last 
wcic  both  giving  way  to  the  lisinf;  claims  of  nationality  in 
State  and  Churcli  alike ;  and  in  ihe  midst  of  this  transition 

S every  one  looked  to  the  raonaieliy  as  the  one  sublc  [Kiwer. 
In  England,  as  elsewhere,  a  succesuon  of  able  soveieigiu 
answered  the  call  upon  them,  and  used  ihctr  opportunities  to 
build  up  a  strong  exucuiive.    The  first  need  of  Ihc  govcro* 
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menl  wai  {1)0  ^«rt/  irtatnrt,  doubly  necessary  if  there  was 
to  be  no  rcroutsc  to  t*ailiBmcnt.  The  poverty  of  the  Lan- 
cnstrians  had  been  in  no  small  degree  responsible  for  their 
fnilurc.  This  was  gradually  remedied,  lidward  IV  shared 
in  the  commercial  enterprise  of  the  time;  Henry  VII  rc\ivcd 
obsolclo  royal  and  fcud.i)  rinhu:  Henry  VIII  confiseaiL'd  the 
nni«asli<:  iirojuily;  all  three  kings  raised  loans  and  bene- 
volences in  the  place  of  regubr  taxes.  It  was  scarcely  less 
important  that  the  L'rown  should  surround  itself  with  (3)  a 
subservieni  HohiUty.  Thc^QSia  of  the  old  nobler  was  de- 
*iro)cd  successively  by  the  Yorkist  and  the  first  two  Tudor 
sovereigns  by  repressive  legislation,  such  v&  the  Statutcii  of 
Fines  and  of  l-iverits,  !»y  confiscations,  and  by  systematic 
oxccutions.  The  Kcrorniaiion  did  away  with  the  abbots,  the 
least  national  element  in  the  House  of  Lords,  and  bound  the 
bishoijs  to  the  side  of  the  ('rou-n.  Edward  IV  had  roused 
the  discontent  of  the  old  nobility  by  raising  his  wife's  relations 
lo  the  House  of  Lords.  Uy  the  side  of  the  subservient 
bishops  Henry  VIII  placed  a  number  of  Jay  nobles  whose 
cliief  claim  to  distinction  was  ihcic  official  connection  with 
the  Crown.  But  the  kings  did  not  slop  here.  Vorkistii  and 
Tudors  alike  sought  to  make  their  system  of  garerntnent 
acceptable  by  the  adoption  of  (3)  a  ^fular fulky.  Edward  IV 
threw  himself  into  the  tilcraryand  commercial  movements  of 
the  day,  and  was  especially  popular  among  the  burgesses. 
Richard  III  tried  to  secure  his  precarious  erown  by  promoting 
a  mass  of  acceptable  legijtUtion  in  the  only  I'arliamcnt  which 
he  called.  Henry  VII  gave  to  the  country  the  peace  and 
security  which  abow  all  things  she  desired.  Henry  VIII 
gratified  the  piidc  of  his  people  by  raising  England  once  more 
to  a  position  of  im|>onance  in  Europe.  Uut  this  jibe)'ance  of 
parliamentary  government  was  a  policy  of  expediency,  whose 
continuance  was  rendered  practically  impossible  by  Henry 
VIII's  personal  cxlravagance  and  his  extensive  foreign  policy; 
whilt  the  rise  in  prices  consequent  on  the  influx  of  precious 
metals  from  .America,  increased  expenditure  without  neces- 
sarily raising  the  amount  of  the  revenue.  The  means  at  the 
disposal  of  the  Crown,  which  were  consistent  with  the  main- 
tenance of  popularity,  were  entirely  insufficient  apart  from 
liarliamentary  grants.     The  king,  theteforc,  prefcired  10  sum- 
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mon  Parliament  with  togulnriiy,  and  Inislvd  to  the  influence 
at  his  i^>mman<J  to  (4)  manage  it  in  a  "my  Tfivourablc  to  his 
d(;sign&  The  Cro*m  was  aided  by  the  popular  approval  of 
its  religious  policy ;  and  ihc  extent  of  its  success  may  be 
measured  by  Ihu  numerous  and  swiniy  alternating  eliange.-t 
in  wliicli  I'arlianiciii  acquiesced. 

Bui  whether  the  Crown  prailically  diupcnsed  wrilh  Parlia- 
ment or  manipulated  it,  the  executive  dealt  in  [he  same  way 
with  any  of  those  constitutional  checks  upon  its  power,  in 
which  The  Lancastrbn  kings  had  been  obliged  to  acquii^cc. 
Thus,  the  cvcliisivc  parliamentary  right  of  ln.^ation  was  set  at 
nought  by  ihc  leiy  of  ft>rced  loans  and  benevolences ;  the 
grant  of  monopolies  in  all  kinds  of  articles;  the  increase  of 
customs ;  and  the  infliction  of  heavy  fines  by  the  Star  Chambei^. 
No  less  was  the  exclusive  parliamentary  right  of  legislation 
overridden  by  the  exteativc  u*e  of  royal  i>KK.lamalionK ;  while 
the  freedom  of  the  individual  as  secured  by  none  but  a  legal 
arrest  and  a  speedy  legal  trial,  became  a  mere  farce  before 
the  widely -ex  I  ended  sphere  of  action  assumed  by  the  Council ; 
the  inclusion  of  all  kinds  of  olTences  under  the  head  of 
treason  ;  the  unwarrantable  use  of  martial  law  :  and  the  in- 
timidation of  juries  by  heavy  fines  in  the  Star  Chamber  for 
verdicts  adverse  to  the  iiitercstii  of  the  Crovm. 

But  despite  the  careful  and  unscrupulous  management  of 
the  Crown,  Farhameni  did  not  sit  down  patiently  while  all 
the  rights  which  gave  any  meaning  to  its  existence  wer«  thus 
whittled  away,  \\'lien  fir*.t  left  face  to  face  with  the  Crown 
its  opposition  was,  ax  might  l>c  expected,  smalt  and  very 
occasional :  but  this  is  all  the  mure  striking  from  the  contrast 
with  the  usual  subservience  of  its  altitude.  'Ilius,  under 
I/tnry  VIII,  WoIsc>''»  demand  for  a  Urge  subsidy  of  ;£8oo,ooo 
by  an  income  tax  of  one-fifth  payable  over  five  years,  caused 
an  unprecedented  debate  of  a  fortnight's  duration,  and  in  the 
end  the  royal  supporter*  had  to  be  contented  with  a  somewhat 
smaller  sut»idy.'  Again,  on  two  occauons  Parliament  excused 
the  king  from  ttie  repit)nienl  of  the  loans  which  he  had  con- 
tracted. In  1529  this  licence  applied  to  all  the  outstanding 
loans  of  the  reign ;  and  in  1 544,  to  those  of  the  two  preceding 
years  together  with  the  re  surrender  by  the  lenders  of  all  those 
which  the  king  bad  repaid.    Tbue  can  scarcely  be  construed 
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as  other  that)  inittances  of  parliamentary  subscr%'icnce.  But 
from  tliisc  it  is  necessary  cuiurulty  to  <]!i>cri initiate  Iwo  other 
^UttituH  which  ouiwntdiy  bear  marks  of  th«  Muiie  spirit.  The 
Alt  of  1539  which  endowed  the  king's  |>rocUmniionx  with  the 
foicc  of  law.  and  Ilial  of  1544  which  allowed  the  king  to 
Dominate  his  succc&»)r,  were  both  statutes  of  timiution ;  for 
ihc  fitRt  statute,  desilin};  with  a  power  which  vould  in  any  case 
be  used  itlegall}*,  excepted  any  ])roclAn)aii<>n  that  was  pre- 
judicial to  a  subject's  property  or  i^rsoii,  and  the  second 
hmilcd  the  royal  power  of  nomination  to  Ihc  successor  of 
Henry  VIIl's  three  children,  whose  rights  were  thereby 
assured.  The  counsel  of  Edward  VI  found  it  necessary  to 
make  concessions,  and  the  Statute  of  Proclamations  was  re- 
jMMiled.  The  weakness  of  the  king  and  the  divided  s«te  of 
his  Council  cncoursgcd  I'aihamcnl :  and  in  1552  a  House  of 
(Emmons  whose  elections  had  been  controlled  by  the  Council, 
rejected  a  bill  including  new  crimes  under  Ihc  head  of  trcasoa, 
and  sub<>liiuted  a  more  moderate  measure  containinji  a  safe- 
giiar^l  in  the  refill  i  rem  en  t  of  two  witnesses  to  a  cliarge  of 
treason.  liven  Mary'i  enthusiasm  met  with  a  substantial 
ciicek  from  the  oppthiiion  which  she  encountered  from  Parlia- 
ment. Her  S(>aiii<ih  niarria{;e — tlie  first  subject  of  disagree- 
ment— could  only  be  carried  out  after  I'arliament  had  been 
dissolved  and  ^Vyatt's  rebellion  suppressed.  The  Commoat 
offered  no  opporition  10  the  reconciliation  with  Rome;  and 
not  only  did  Marj''s  second  Parliament  restore  tlie  ("hurch  to 
its  position  previous  to  the  Reformation,  but  even  Cjirdinal 
J'olc  was  suffered  to  land  in  England.  This,  however,  was 
ouly  after  considerable  contention  and  on  the  clear  undet^ 
standing,  unjulatahle  as  it  was  to  the  queen,  that  the  holders 
of  the  monastic  lands  should  lie  confirmed  in  their  possession 
ofljoth  the  land  and  the  impnipriatcd  tithes.  F.dial'tth  had 
to  meet  a  House  of  Commons  cmlioldcncd  by  previous 
victories  and  permeated  with  the  I'uriL'm  spirit  which  martyr- 
dom and  contact  with  foreign  reformers  had  rendered  aggres- 
sive; but  durinif  the  early  years  of  the  retain  the  serious 
danger  in  which  the  country  lay,  caused  its  members  to  slay 
their  hand  and  to  min^^le  courtesy  witli  their  botdesl  remon- 
strances. F.li«il)clh  fin  her  side  redoubled  the  efforts  of  her 
predcccKiors  to  maintain  a  hold  over  Parliament,     iiut  these 
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only  served  to  poMpone  the  inentabic  trial  of  stTcnglh  between 
an  overweening  vxccutiTc  and  a  tenacious  Icgislalufe ;  and 
the  diu|>pcarjncc  of  foreign  dai)g<^  on  (he  dvfcat  of  the 
.Sinnish  Armada,  practically  brou^jht  to  an  end  the  armed  inicc  i;,88. 
wliich  had  hitherto  existed  between  the  Commons  and  the 
Criiwn. 

The  cstablishineni  of  the  Kefomuilion  in  England  had 
threatened  to  imilc  the  Catholic  powers  of  France  and  Spain 
•gun»i  her.  ConsKjuenily,  under  the  Tudon /frei'gn /v/itus 
had  ussumcd  an  inordinate-  iniporiancc.  These  now  sank  into  Tmiwiiem  i 
the  iKickground.  At  the  saiiir  linn;,  the  conversion  of  tillage  into  t^"'  , 
(Msturc  and  the  conwiiuent  displacement  of  the  villan  ))opnta-  siimiis. 
tion ;  ibe  ceuition  of  tb<;  Kien<:h  war;  and  the  break  up  of  noble 
retinues,  which  let  loose  u  number  of  vagabonds  trained  to  no 
occupation)  Uit  that  of  arms ;  the  enclosure  of  common  lands 
and  the  transference  of  monastic  property;  the  inllux  of  [we- 
eiouN  meialK  from  America,  and  the  debaM.-mcnt  of  the  coinage 
by  Henry  VIII  and  the  miniaterh  of  his  son — all  these  had 
raised  una/  questions  of  the  utmost  magnitude  which  had 
gradually  been  set  at  rest.  The  bticcancering  expeditions  on 
the  Si^anish  Main  and  the  formation  of  numerous  trading 
com[xinics  ttad  drawn  olT  the  mure  restless  spirits  ;  the  intru- 
dwtion  of  new  manufactures  by  the  Hemish  and  Huguenot 
refugees  had  given  work  to  the  indusirioai ;  the  consolidated 
Poor  l^w  dealt  alike  with  the  vagabond  and  il>c  impotent 
poor ;  while  the  revival  of  an  efficient  system  of  local  govern- 
ment under  Ow  centralized  administration  of  the  Justices  of 
the  I'cace,  secured  thai  order  in  everyday  transaciion»  which 
b  so  cascntLal  for  tlie  eneuuia^emeni  of  trade  and  manufacture. 
Other  quct-iions  were  now  to  occu|iy  the  national  attention. 
'n>c  Npe4:utationK  of  the  Kenai^mce  on  the  origin  of  Society, 
and  the  doubt  thrown  by  the  Kefonnatiun  on  the  place  of 
authority  in  religion,  both  contributed  to  bring  to  the  front 
i9ntliiutioHaI  and  religiims  ^ueUioHi.  Is  authority,  nhctltcr  in 
Sute  or  Church,  republican  or  monarchical?  Is  it,  in  Kcular 
affairs,  based  upon  a  voidable  contract ;  or  tipon  indefeasible 
and  inalienable  right  ?  Does  the  divinely  appointed  form  of 
Church  goveniment  reside  in  iiishops  or  in  a  hoard  of  prci- 
byifrs  ?  'n>e  ai»wet  of  the  Tudtirs  to  these  .jUi-itioMi  had  l>cen 
luoi*  docUivc.    'Hie  royjl  preiogJiive  and  iIk-  loyid  supicniacy 
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wcni  hand  in  hand.  The  Conimonwealtb  of  England  was 
adnilnisleied  by  ihc  king  and  hi.t  officer*,  whellicr  iDcmtKra 
of  the  Council  or  bishuiis.  I'nilinmcni  was  ont)*  summoned 
to  discuss  such  matters  as  the  (^ronii  chose  to  lay  before  it : 
when  it  stepped  outside  this  limit,  the  Cruwn  exercised  a  right 
of  inlerfcrcncc.  Wliat  else  at  die  opening  of  each  Patliumcnt 
was  ihe  meaning  of  the  Speaker's  request  from  the  Crou-n  for 
freedom  of  s|)i-cc-h ;  and  was  not  the  king  abit  to  dissolve 
I'ailiameni  when  be  would?  In  her  theory  of  ccdwiasttcal 
government  Eliubeth  went  sirangcly  near  ihc  maintenance  of 
the  Church  as  a  department  of  Slate:  and  her  threats  to 
contumacious  bishops  seemed  10  lietray  her  cuncunence  in 
Ihe  belief  of  the  councillors  of  Edward  VI,  thai  the  rulers  of 
the  Church  held  ibeir  power  am!  dignity  entirely  at  the 
pleasure  of  the  Crovri]. 

S  43-  The  Tudom,  ilieii,  bequeathed  to  Ibcir  succcs-torx 
a  strong  executive ;  and  llic  uses  to  which  the  Sluarts  put  it 
were  merely  imitations  of  Tudor  precedents.  There  was  ihc 
»mc  oveniding  of  jiatliatnentaty  legislation  by  prodamaiions 
and  dispensations.  For  {Ktrliamentary  grants  were  subKiiiuted 
loans  and  benevolences,  monopolies,  increased  customs,  obso- 
lete ro)';^!  and  feudal  rights.  Perhaps  the  only  great  novelty 
was  the  addition  of  a  subservient  bench  of  Judges  to  the 
means  employed  by  the  Tudois  for  invalidaiinj;  individual 
liberty.  If,  then,  in  their  acts  the  Stuans  were  mere  imitators 
of  their  predecessors,  it  is  imporlant  to  understand  why  their 
government  failed  where  that  of  the  Tudors  bad  been  con- 
spicuously successful.  Something  must  no  doubt  be  attributed 
to  the  dilTeienl  political  and  social  conditions  of  the  two  epochs. 
I'hosc  chaii}(in^  conditions  and  diitturbing  circunuiiinces  which 
had  made  the  people  acipiic-ice  in  an  arbitrary  royal  [lower  as 
the  one  guarantee  of  order,  had  passed  away.  The  Tudors 
had  held  it  as  lorig  as  they  reigned,  only  because  they  were 
ever  re];ardful  of  popular  opinion,  lliey  had  been  content  to 
enjoy  the  reality  of  power,  and  had  not  irated  to  reduce  its 
claims  to  definition.  Kut  the  Stuarts  were  not  Englishmen, 
and  did  not  understand  English  modes  of  thought.  I'hvir 
whole  foreign  policy  is  a  svflicient  proof.  The  Spanish 
Marriage  iras  peculiarly  abhorrent  to  the  English  nation  j 
yet  it  iwi  the  centre  <rf  James  I'b  foreign  policy.     No  less 
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unsympathetic  was  their  religioas  policy,  and  Jame*'  principle 
of '  no  bishop,  no  king,'  so  idcntiiicd  the  Cliurch  vriih  monarch)', 
that  it  wcll-iii^h  perished  in  ihe  Great  Rebctlioii.  The  truih 
was  that  the  Siu:iil.s  hitU  no  tniiJitiunu  of  rule  to  niiiinliiin ; 
and  ill  defiiull  of  them,  they  fell  back  upon  definitions  of  thosc 
rights  of  royally,  wliich  ihe>'  found  that  thcii  predecessors  had 
enjoyed.  Unfortunately,  in  their  case  the  current  theory  of 
king&hip  by  divine  right  recei^-ed  a  great  conrirination  from 
the  ctrcumsuncc  of  Jomcs'  nccvxsion ;  for,  hi*  acceptance  in 
England  conttailictcd  both  tho  Statute  law  by  which  Henry  VIII 
had  given  preference  to  the  <Ie»ccndanti  of  his  younger  sister 
Mary ;  and  the  Common  law  of  the  land  which  forbade  an 
alien,  as  James  was,  to  inherit  land  in  England.  Everything, 
then,  convcri^ed  to  make  James  and  his  son  take  up  an  anti- 
national  position.  Tlie  remonstrances  of  Parliament  were 
met  by  defnntion.i  of  ihc  royal  prerogatire,  which  in  their 
ttirn  ciiallenged  Parliament  to  fall  back  upon  the  privileges 
won  by  the  Commons  in  the  days  of  the  Lancastrians.  As  the 
need  for  tact  increased,  so  the  amount  of  lact  which  royally 
displayed,  diminished ;  and  at  a  lime  when  ti\e  rising  power  and 
independence  of  the  Conmiuns  made  then)  increasingly  sensitive 
under  uny  save  the  most  imnctilioiit  treatment,  the  Crown 
paraded  its  prerogative  and  sought  to  overawe  I'arlismcnt  by 
riding  roughshod  over  its  moBi  elementary  rights.  All  those 
means  by  which  the  Tudors  had  kept  a  friendly  legtslalure, 
were  abandoned ;  the  Sluatts  always  forced  matters  to  a  crisis, 
and  tried  to  obtain  their  own  way  by  dictation  and  by  punishing 
tlicir  opfiOnents. 

Bui  we  mutt  carefully  diiCriminule.     Neither  Tudor*  nor  C^nmciei 
Stuarts  denied  a  place  to  Parliament  in  the  Kngltxh  ^oiisii-^jy^,^ 
tution.     James  himself  repudiated  one  of  the  Canons  of  160& 
in  which  a  loo  subservient  (Convocation  asserted  that  resistance 
under  any   circumstances   to    the    established   authority    was 
unlawful:'  and  Ik  also  suppressed  Dr.  Cowcll's  fn/erprefer,  ^  Cmdmn. 
which  asserted  iliat  although  it  was  politic  to  make  laws  by<-  '89- 
consent  of  iIk  whole  realm,  '  j-et  simply  to  bind  a  prince  to  or 
by  tlioM  I.1WS  were  repugnant  to  tlie  nattire  and  ocmstitution 
of  an  absolute  nionan:hy  '  -  such  a.t  he  had  previously  auerted  "  Proiheio, 
England  to  be.    '['he  altitude  of  t)ie  first  two  Stuart  kings  on  *"^ 
tlie  question  of  ibc  relation  of  the  Crown  to  Parliament,  is  fitly 
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depicted  in  James'  leiler  to  the  Speaker  of  tho  Commons 
ifiji,  in  whi'l:  Ik-  informed  the  House  thai  its  members  were 
not  to  be  permitted  to  mcdtlU-  with  maitcis  of  government  or 
with  '  mysicriLS  of  Slate.' '  The  king's  ministers  draw  out  this 
(Ki&ition  in  (IctaiL  Nurlhainpton  tells  the  Commons  that  iheir 
mcmbera  were  only  intt:nded  to  express  the  vanis  of  the  coun- 
\  OaKlinw.  (iesand  boroughs  for  which  they  sat ; '  and  Bacon,  when  carrying 
the  king's  prohibition  to  discuss  thv  impositions,  explained  to 
the  indignant  House  th-U  \\  might  always  discuss  matters  which 
concerned  the  interest  of  llie  subject,  enforcing  his  portion  by 
precedents  from  l-^limbeth'H  reign.'  In  fact,  the  Tudor  and 
Stuan  theory  turned  the  House  of  Comnionit  into  a  kind  of 
roj-al  commission  for  the  collection  of  information  on  any 
subject  which  the  executive  chose  to  submit  lo  its  consideration. 
This  is  at  any  rale  an  intdlijfible  position,  though  it  ill  suited 
the  ri.-iing  a^pirationsof  the  popular  lepresetitatives.  It  followed, 
without  mudi  ditKculty,  that  the  kings  drew  a  distinction  be- 
tween certain  subjects  in  which  I'artiamcnt  might  pnrticipjitc. 
and  certain  others  with  which  it  had  nothing  to  do.  Thus, 
the  quarrels  over  taxtUioi  and  U,^ilation  did  not  turn  on  the 
<lue).tion  whether  the  exclusive  riglit  belonged  to  the  king,  but 
where  the  line  .thould  be  drawn  defining  the  iiowers  retipectively 
of  king  ^nd  I'arli.iment.  Ilie  right  of  I'arlianient  to  grant 
subsidies  and  10  m.ike  statutes  was  not  called  in  question  ; 
but  Ihc  right  was  being  practically  annulled  by  the  prerogative 
powers  of  levying  impositions  aiid  issuing  proclamations.  On 
the  other  hand,  there  were  three  great  questions  in  which  the 
king  denied  ihal  ['arliament  had  any  ii(;ht  to  exeri'ii^e  a  voice. 
Foreign  ^Ucy  c.im«  under  the  head  of  '  mysteries  of  State,' 
demanding  study  and  Secrecy  :  J5i-i'/«K)jtftVrt/a/Kt/«  woe  matters 
for  the  royal  supremacy:  Afim's/trs  owed  their  Appointment 
solely  to  the  king  and  were  so  entirely  his  scrvanis  that 
Charles  1  constantly  declared  that  he  and  not  they  must  bear 
all  responsibility  for  what  had  been  done.  I'he  actual  subjects 
of  contention  do  not  so  much  matter  here.  What  is  of  extreme 
importance  is  the  general  attitude  of  the  two  [lanie*.  The  fault 
of  the  Commons  was  that  they  tried  to  cany  into  practice  the 
theory  of  the  constitution  as  a  balimre  of  |Kiwers.  ihc  kind's 
politiuil  theory  was  sounder ;  for,  it  started  from  the  recognition 
of  the  fact  that  in  et'ery  constitution  there  must  exist  some 
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aulhoril}-  armed  with  the  [tower  of  saying  th«  final  word  in 
a  <IiM:ussion.  In  Ihc  Tudor  limvs  this  had  been  the  king ; 
aft«r  the  Revolution  of  1688  it  became  the  Pariiamcni.  Ilic 
epoch  of  the  Stuails  reprcaentft  the  transition  from  one  to  the 
othLT,  when  executive  and  letji.tlature  were  measunng  lliem- 
selve^t  against  each  other,  and  the  anli-nalional  action  of  the 
Crown  in  its  rc1i(;iouB  and  foreign  poUcy  convinced  the  people 
of  the  danger  of  leaving  it  unchecked.  Bui  the  only  subsiilute 
for  Ihc  king  which  the  leaders  of  the  |>eople  had  as  jet  to 
ofTcr,  *as  a  House  of  Commons  '  ungiiided  bjr  any  Cabinet 
and  undisciplined  by  any  party  ties.' 

S  44.  In  any  crisis  the  theory  of  a  baUnce  of  powers 
between  executive  and  legislature  leads  str.-iight  10  civil  war  as 
'  the  only  arbiter ;  and  on  iht.i  occasion  there  was  nothing  to 
check  the  natural  evolution  of  e>-enl!(.  From  1641  to  i66b  the 
English  Constitution  was  practically  in  Bbe)-anc«;  but  the  ex- 
pedients which  were  evoked  to  lill  the  void,  formed  no  unim- 
portant clement  in  the  future  dcvclopmcnl  of  the  constitution. 
I'or,  in  the  firii  place,  ilie  period  of  iho  Commonwealth  was 
distiiiguiiheil  by  an  attempt  to  change  the  whole  curn^nl  of 
English  history.  -As  things  have  worked  Oicmselves  out,  we 
,re  a  constitution  which  contains  no  fundaniental  bws  unDlter< 
lie  by  tbc  three  Estates  in  Parliament  assembled,  but  leaves 
hat  body  the  kna!  sovereign  with  control  of  the  executive. 
But  had  the  constitutions  projected  under  the  Commonwealth 
been  ))ern]anenl,  the  dei-clopmcnt  of  our  system  would  haw 
been  hampered,  if  not  checked,  by  fundamental  laws,  and 
the  aovercignty  would  hare  reposed  in  a  written  constitution ; 
while  the  executive  and  legi^aturc  would  have  existed  in- 
dependently of  each  other,  as  in  the  United  States  at  the  present 
day.  In  the  second  place,  Cromwell  was  perhaps  chiefly  bin<]ered 
by  his  conservatism.  Koi  he  fell  back  on  old  expedients,  and 
tried,  as  Tar  as  might  be,  to  reproduce  the  old  constitution 
without  those  links  of  historical  association  which  had  bound  its 
several  parts  together,  and  with  that  balance  of  powers  which 
his  training  in  the  ranks  uf  the  parliamcnUry  party  had  led  him 
to  regard  as  the  ideal.  Thus  the  iHSlrumemt  ef  Govtrnmtnt 
set  up  an  executive  of  a  I'rotecior  and  Council  with  co-ordinate 
auttiority,  and  a  rnrliament  of  one  chamber  independent  of  (lie 
Council,  unaUc  on  the  one  hand  to  alter  the  constitution, 
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and  on  the  other  hand  to  be  iueir  ndjoumcd  ordissoh'cd  for 
five  months  without  its  uwn  consent.'  'ITi*  refusal  of  the 
UKtcmbly  clecti-d  under  thix  scheme  to  accept  it  without 
comment,  put  «n  end  lo  Cromwell's  first  attempt  at  jwrlia- 
mcntary  government.-  He  ncfl  tried  to  cum^iliate  *.  large 
section  of  public  opinion  by  a  return  to  (he  three  constituent 
dements  of  the  old  constitution.  The  0|())ontion  of  the  army 
forced  him  to  lay  aside  his  intention  of  accepting  the  Crown, 
though  the  Humhk  Ptlition  and  Advice  gave  him  power  to 
appoint  his  successor.  The  House  of  Lor<I&,  however,  vjls 
to  be  restored  as  the  '  Other  I  louse,'  and  a  number  of  old  and 
new  members  were  summoned  by  the  Protector  nith  the 
intention  that  future  vacancies  should  be  lilled  bjr  the  Home 
itself.'  But  this  was  merely  playiiift  at  conittitulional  govern- 
ment. Tlie  Protector  was  not  the  lu»torical  monarchy,  and 
commanded  no  traditional  reverence ;  the  real  l^ords  refusal  to 
sit  with  their  spurious  fellowx,  who  moreover  <:om]>rised 
so  many  of  Ciomwell's  chief  supporters  that  the  Commons 
were  left  without  sufficient  control.  Hostile  criticism  of  the 
t>ew  constitution,  cspt-cially  of  the  powers  of  the  '  Other  House,' 
was  only  ended  by  a  summary  dissolution ,  .ind  Cromwell  reigned 
supreme  until  his  death.  The  truth  probably  was  that  there 
were  toii  inimy  antagonistic  element*  at  work  to  endue  any 
brand-new  <:onstitution  with  stability.  At  the  same  time,  it 
was  a  lesson  of  no  small  value  to  future  reformers,  that  neither 
was  England  willing  to  dispense  witlt  the  framcM-urk  of  her 
comtitution,  nor  could  ih-st  framework  subsist  apart  from  its 
historical  antecedents. 

But  the  i>eriod  of  the  Commonwealth  bequeathed  oilier 
experiences  scarcely  less  valuable  than  ihe  two  already  noticed. 
The  abolition  of  the  monarchy  deprived  the  executive  of 
those  re>'cnucs  which,  like  the  feudal  incidents,  had  no  meaning 
apart  from  the  Crown.  The  expedients  which  were  subsiiuited 
for  them,  hotrowtd  as  they  mostly  were  from  the  Dutch,  gave 
hintA  of  wliicli  ihc  government  of  the  ReMoration  wa.t  not 
slow  to  avail  itself.  Again,  Cromwdl's  principles  of  toleritiiun, 
though  imperfect  and  one-sided,  were  Ihe  first  defmile  attcnjpt 
lOgioilly  to  cany  out  the  teaching  of  the  Reformation,  and,  like 
all  principles  of  liberty,  when  once  allowed,  were  difficult  to  go 
bade  from.     Firully,  the  constitutions  of  the  Commonwealth, 


THF.  eXECUTIVB  AND  LEGISLATURE  IN  CONFLICT   307 

with  all  thdr  (lisrcganl   or  hisioriral    antecedents,  gave  an 
example  of  comiirchensive  reprcsciilalivc  government,  which 
it  tixiV  nearly  Iwu  ceniurie*  for  iht  country  to  realise.    Tlie 
Clintiibi^  Hel  lip  by  the  Instrument  of  Govemmenl  eon  tinned 
not  only  400  members  from  England,  Walc«,  and  outlying 
districts,   but   30   from  Scotland  and    30    from    Ireland   in 
addition.     There  was  a  redi»ilribulion  of  scats   in   England 
and  Wales,  361  members  being  given  to  shires  and  139  to 
t)<>ruugh.t,  and  most  of  the  ;>etTy  boroughs  were  disfrancliised 
and  Ihcir  seats  given  either  to  shires  or  10  large  unrepresented 
towns.     The  franchise  in  the  boroughs  was  left  to  custom 
which  had  alwayit  regulated  it ;  but  in  the  shires  it  ii-a<i  altered 
from  the  freehold  of  the  annual  value  of  forty  shillings-— the 
cjualilinition  *ince  1430— lo  n  real  or  personal  eitatc  of  ;£ioo,' '  Gwdkicr, 
We  have  to  wait  until  the  middle  of  the  eighteenth  "Century  ^jj' 
before  any  statesman  even  suggested  so  far-reaching  a  scheme  tt  irq. 
of  parliamentary-  reform,  and  until  1S32  before  anything  paniUei  ^  '"'  '*■ 
to  it  could  be  carried  out. 

For.  Cromwell  failed  to  cMablish  any  permanent  system  ofThc«e«le- 
govctnmcnt;  and  on  his  death  all  the  classes  lo  whom  the  J!"" 
maintenance  of  law  and  order  was  more  important  than  libony,  iion, 
combined  to  restore  the  ancient  ways.  The  Stuarts  came  luicit 
amidst  a  royalist  reaction  which  seemed  to  arm  them  with 
every  power  for  outdoing  c^-tii  the  most  arbitrary  courses  of 
their  predeceiaors.  Kor,  not  only  was  the  position  of  the 
Crown  theoretically  unchanged,  and  ihi-  whole  of  the  Tudor 
constitution  in  Privy  Council,  Parliament,  local  government 
and  royal  suprematry  restored  ;  bill  the  Crown  was  tied  by  no 
conditions,  and  Charles'  reign  was  dated  in  a  significant  mimncr 
from  his  father's  death.  The  Church  not  unnaturally  preached 
psssive  obedience  to  a  race  of  kings  who  had  .suffered  so  much 
in  her  cause.  Even  Parliament  followed  in  the  mme  dircclion. 
It  abolished  the  Triennial  Act,  contenting  itself  with  a  recom- 
mendation that  Parliament  should  l>c  called  at  least  once  In 
three  years ;  it  passed  an  Act  against  tumultuous  petitions,  thus 
circumscribing  one  of  the  most  indefeasible  rights  of  the  jn-oplc ; 
and  in  view  of  the  Militia  Uill  of  the  t^>ng  Parliament,  it 
asserted  that  legislative  authority  could  never  be  exercised 
without  consent  of  die  king,  which  was  a  pactical  endorsement 
of  the  doctrine  of  non-resistance;  and  that  the  ^olc  command 
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of  ilic  amicd  forces  had  ever  been  %'fstcd  in  the  Ving  alone, 
and  ihat  ncilhcr  House  of  Parliamcnl  could  piclcnd  to  it 
or  could  lawfully  lc\'y  war  offensive  or  defensive  against  the 
king.  It  H-as  the  continued  cxisiencxi  of  this  same  siiiiil  which 
later  on  in  tlic  reign  caused  the  rejection  of  the  Exnlution 
Bill,  in  vrhich  the  majority  in  t'artianiciii  faithfully  echoed 
the  national  vojee;  and  which  under  James  II  formed  the 
most  plausible  excuse  for  ibe  opintonM  nf  the  judges  as  to 
the  di&|)ensing  power  uf  the  royal  prtrt^tiw.  It  was  alto  in 
the  exercise  of  ttiis  thectrciicaily  untouched  royal  prcrogsiivc 
that  both  C'hadcs  »nd  Jainex  used  the  dispensing  power  to 
issue  declarations  of  indulgence  to  Catholic  and  ProteHtant 
dissenteni,  and  that  James  at  his  acccsaon  coUeeted  toniu)^ 
and  [loundage  before  it  had  been  piranted  10  him  for  life  in 
the  usual  way  by  Parliament.  Yet  there  i*  no  need  to  under- 
C&limatc  the  r(.-su1ts  of  the  Great  Rebellion.  The  executive 
iras  deprived  of  some  of  the  most  prominent  means  of  oppres- 
sion, l-or,  Parliament,  while  restoring  the  royal  power  of  calling 
and  dis<olving  tlie  It-nislaiurc,  and  leaving  the  appointment  of 
the  judges  in  the  king'i  hand^  not  only  abolished  feudal  tenures 
and  incidents  together  witli  pun-cyancc,  thus  taking  away  from 
the  Crown  a  large  and  oppressive  source  of  prerogative  revenue ; 
but  it  a!so  refused  to  contemplate  the  revival  of  the  Star 
Chamber  and  the  Court  of  High  Commission,  leaving  as  the 
only  method  of  procedure  in  extraordinary  cases  a  bill  of  pains 
and  penalties,  in  other  words,  the  action  of  Parliament  itself. 

g  45,  The  Great  Rebellion,  then,  did  not  definitely  solve  the 
question  of  the  relations  of  the  executive  and  legislature  to 
each  other.  All  cliat  it  <-an  be  said  10  have  done  in  this 
respect  is  to  have  shown  thai  certain  solutions,  such  as  the 
abolition  of  hcrcditar)-  monarchy  and  hereditary  aristocracyt 
were  unacceptable  to  Ihc  countr>'.  Its  «-ork  was  negative 
nitber  tluui  positive.  The  proper  adjustment  of  relations  was 
yet  to  be  found.  For,  the  Jung  still  governed  nominally  by 
meant  of  the  Ihivy  Council,  of  whose  lurmony  with  Parliament 
there  was  no  guarantee.  Hut  despite  the  still  unsettled 
condition  of  this  all-important  question,  Charles  II  and  hts 
brotlier  had  only  themselves  to  tlunk  for  the  final  catastrophe. 
In  their  rebitons  with  Parliament  they  profited  by  experience ; 
and  in  nothing  can  the  results  of  tite  Great  Rebellion  be 
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bcilci  apptniscd  than  in  the  clifTcrcncc  of  the  methods  em- 
pioyed  by  the  later  Stuarts  in  their  assault  tipon  constitutional 
tibctiii-s,  from  those  l>y  which  thcJr  predecessors  had  provoked 
the  Civil  War,  Thus,  there  was  no  attempt  at  itgiilatioM 
a-itAou/  (ontfnt  of  Par/iamtnt.  Tlie  only  use  of  such  a  {>owct 
was  in  the  Declatniitjiis  of  ln<lulgence  nhieh,  however,  |>ro- 
fcsaed  to  be  by  virtue  of  the  rt>yal  suprcmaiTy ;  atid  Charles 
withdrew  Ihcm  in  response  to  the  rcmunGtranocs  of  I'arliamenti 
while  James  soU|;ht  (o  fortify  them  with  judicial  decisions. 
Not  Vfas  tlierc  any  attempt  at  laxathn  wril^ul  (onstHi  ^ 
/'ar/uiment.  For,  on  the  one  side.  Parliament  strengthened 
its  conttol  over  the  firuuices  by  the  a^iuiiition  of  the  clerical  1 
claim  to  lole  SL-iuraic  suf^lies,  by  the  eunfirraation  of  the  t 
principle  of  the  a[>propriation  of  su[>plics,  and  of  that  of  the  1667, 
audit  of  accounts.  On  the  other  side,  the  king  preferred 
to  sell  himself  to  France.  James'  only  violation  of  this 
prinriplf  in  the  collection  of  ungranted  customs  w»s  perhaps 
justified  by  it>  necessity  frir  the  continued  proiccution  of 
the  trade  of  the  country.  Even  mnitttrial  rttfotaibUity 
to  Parliament  was  acknowle<^ed  by  the  king  in  his  surrender 
of  Clarendon,  and  in  the  inability  of  his  [Mrdon  to  save  Danby 
from  imix-achmcnt. 

But  here  the  aituntion  of  Charles  II  and  James  II  to  thec^mnor 
lessons  of  the  Great  Rebellion  ceased,  and  in  their  violatian  ^!''  K«to1u. 
0/  tht  H&trty  (/  Ike  subjed  ihcy  rivatled  the  most  indefensible 
acts  of  their  predecessors ;  while  in  their  quarreb  with  the 
Church  they  threw  away  the  one  weapon  with  which  their 
fatlier  liad  honourably  if  otMtinatcly  refused  to  jiart.     Thcoi  InvKiu. 
acLH  of  the  early  Stuah.s  had  demonstrated  the  incompleteness  I'J" "' 
of  the   safeguards    of   individual    liberty.      Something    was  [Jbil^iy,"" 
done  to  remedy   this  fault  under  Charles  II.     In   1670  a 
decision  of  Chief  Justice  Vaughan  j)racucally  ended  the  perumal  ituthal' 
rcsponsitulily  of  the  jury  for  their  verdicts.     A  few  years  later  t'««. 
the  efforts  of  Lord  Shaftesbury  procured  the  partial  .saft-^uard 
of  tlie  Habeas  Cori)u.i  Act.     But  these  nieamres  by  ilu-ni.-telves  ifiTg. 
proved  of  small  assistance.     By  an  attack  upon  the  borough 
cor|)orations  the  kin^  was  able  to  obtain  the  nomination  of 
juiies  which  would  give  their  verdicts  for  the  Crown.    The 
scope  of  the  liabi;as  Corpus  .Xct  was  vcty  partial ;  for,  it 
applied  only  10  criminal  cliar);i.'^,  arvd  contained  no  provi&ion 
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to  ensure  a  true  return  from  ihe  gaoler.  But  ihfi  Stuarts  hnd 
other  methods  uf  strilcing  down  their  victims.  The  tx-nsorshiji 
which  thL-}-  maintained  over  the  preu  iiiui'j:led  the  most 
formidable  engine  of  free  discunsion :  the  indcfiniteneas  of 
the  treason  lau-s  enabled  ihcm  to  condemn  on  the  mo»t 
paltry  evidence  such  opponents  as  Lord  Kusscll  and  Algernon 
Sid»e>-.  But  even  these  would  have  been  of  Utile  avail  to  the 
CrtJwn  unlc^u  tlu- A[>i>oinlnicnt  of  ihi-  jud^v-s  hnd  enabled  both 
Charles  and  Jamrs  to  niiuntiiiii  an  entirely  sub»rt»ient  bench. 
The  devotion  of  the  interpreters  of  the  law  to  the  ropl  eause 
removed  the  last  safeguard  against  the  capricious  tyranny  of 
the  executive ;  while  the  niainlcnanoe  of  a  military  force 
despite  all  the  care  of  Parliament  to  reduce  it,  and  especially 
under  the  Konian  Catholic  ulTicers  whom  James  forced  into 
its  ranks,  fornted  no  slight  guarantee  against  any  op|X)sition 
to  the  designs  of  the  king. 

But  the  tiro  later  Stuart  kings  committed  ihc  capital  error 
of  (.luarrclling  with  the  Churth,  and  thereby  not  only  alienated 
their  strongest  »up]K)rtcrs,  but  cut  awiiy  from  under  their  own 
feet  the  powerful  argumcnl  of  divine  right  in  which  their 
predecessors  had  cntrcnclicd  tliemsclves.  The  Restoration 
had  been  the  work  of  the  wealthier  classes,  who  sought  to 
draw  tighter  (he  existing  bon<lj  of  orderly  rule.  They  desired, 
tbcrefote,  to  strengthen  Parliament  and  the  Church.  The 
Long  Parliament  of  the  Resloration.  as  it  was  called,  in  its 
fervent  Anglicanism  found  itself  at  one  ivhh  the  minister 
ClarendorL  In  their  common  desire  to  use  the  Church  ac 
a  defence  against  Roman  CjithoUcs  on  the  one  side,  and 
democTatic  Puritans  on  the  other,  the  Common*  set  them- 
selves to  give  its  members  a  monopoly  of  the  temjioral  power. 
The  scries  of  enactments  known  as  Clarendon's  t^odc  aimed 
at  b.-uiishing  Preshyietians  from  tlie  government  of  boroughs 
and  the  (wsscssion  of  benellccs,  and  depriving  Ehcin  of  the 
mini.ttrations  of  their  preachers.  Charles' intrigues  with  Franco 
necessitated  similar  protective  legislation  against  the  Roman 
Catholics;  and  in  1673  Parliament  passed  the  Test  Act, 
which  in  1678  was  extended  from  office-holders  to  all  members 
of  Parliament  of  both  Mouses  1  and  thus  fur  the  first  time 
peers  were  excluded  from  the  House  of  Lords  on  account 
of  their   religion.     Not  content   with  these   safeguards,   the 
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parliamentary  paitf  led  by  ShaAesbury  introduced  the  Exclu- 
sion Bill ;  but  pressing  it  on  from  sinister  rather  tban  truly 
pairiotii-  nidtivcH,  ihcy  met  with  a  vrcll-deserred  check.  But 
[he  Church  scaR-cly  nct'dcd  this  additional  xareguard  to  make 
her  the  exclusive  body  which  Parliament  was  hel|)in^  her  to 
become.  Indeed,  nu  much  vmn  this  the  case  that  the  I'uritans 
no  longer  claimed,  as  they  had  under  James  I.,  to  be  within 
her  \\ik-  provided  they  coutd  obtain  certain  modifications  in 
her  cercmuiiial,  l.aud's  cluu  dcntonslration  i>(  ihc  incom- 
palibility  of  Anglicanism  snd  Calvinism  h.id  dune  its  u-ork. 
From  Nonconforinisia  or  objectors  to  conform  to  certain 
ceremonials,  the  Puritans  Iiad  become  Dissenters  from  the 
whole  altitude  of  the  Cliurch.  The  Chutc-h  could  no  longer 
pretcn<l  to  be  entirely  national.  It  wax  the  established  form 
of  rcli^xi)n,  and  the  i'uritans  n<yw  stood  outside  atid  demanded 
lolcration.  The  first  person  to  answer  that  demand  was  the 
king,  and  that  king  a  Stuati  whose  father  had  risked  his  life 
for  the  maintenance  of  tlie  (Church.  (>harlcs  11.,  a  Roman 
Catholic  iirobably  from  the  ticiiinning  of  his  reign,  hoped  to 
obtain  his  point  by  combining  the  rause  of  the  Komnn 
Catholics  with  that  of  the  Disscntcns.  Me  had  promised 
hbcfty  of  conscience  in  Ihc  Hcclaration  of  Hreda ;  but  despite 
the  favourable  attitude  of  the  king,  the  Savoy  Conference  1661. 
between  Anglicans  and  Presbyterians  failed,  and  Parliament 
began  to  restore  the  Anglican  Chureh  in  renewed  strength. 
Charles  accordingly  fell  Imck  upon  the  royal  power  of  dit 
pcniation;  and  in  ifiA^,  and  again  in  167a,  he  published 
lluclaMtioni  of  Indulgence.  Parliament,  however,  compelled 
him  to  withdraw  thcni  both,  and  answered  the  second  with 
the  Test  Act.  Nor  did  a  Comprehension  Bill  in  1668  meet 
with  a  different  falc.  James  set  10  work  more  resolutely.  He 
recittablished  the  High  Commission  ('oun  with  Jeffreys  at  its 
head ;  he  attacked  the  two  Universities,  the  strongholds  of 
Anglicanism ;  and  he  itsued  two  I)e<-luralions  of  Indulgence. 
In  the  first  of  these  he  allowed  public  worship  to  tlie  Koman 
Catholics  as  well  as  to  the  Dissenters,  who,  however,  entirely 
rejected  it.  His  command  that  the  second  should  be  publicly 
r^  by  the  clergy,  produced  the  petition  of  the  btsho[)s 
a^insl  it,  seven  of  whom  were  tried  for  libel  and,  despite  the 
precautions  taken  with  judges  and  jurj*,  were  ac()uitted.     In 
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the  whole  hisioiy  of  the  lime  between  ihc  Rebellion  and  (he 
Kcvolulioii  noiliing  i»  more  Higiiificant  itian  the  fact  that 
Ihe  itreiiglh  of  the  earlier  Stuarts  thus  became  the  weakness 
and  the  ultimate  causv  of  Ihc  fall  of  the  btcr  Sluart  sovtrrei^ns. 

ii4<i.  If  proof  were  required  of  the  unwritten  nnturv  of  the 
English  Constitution  there  could  be  none  better  than  tlwi 
afforded  by  the  Hill  of  Riyhis.'  There  was  no  attempt  lo  dclinc 
the  fundamental  bates  uf  (he  cnnxtitucion.  I[  seemed  to  take 
for  gtunied  (hat  thcfc  were  sutliciendy  known )  and  it  limited 
itself  to  a  declaration  of  the  various  points  in  which  they  had 
been  violated  b)'  the  action  of  the  late  king.  So  far  as  it  con- 
cerned the  action  of  Ihc  (^rown,  the  whole  document  professed 
lo  be  merely  a  declaration  of  the  law  as  it  stood.  The  im- 
poriance,  then,  of  the  Hill  of  Rights,  as  of  Mag:ia  Carta,  must 
noi  be  sought  so  much  in  iu  individual  [irovisions,  as  in  the 
change  of  situation  10  which  it  bore  witness.  It  marks  the 
end  of  die  itrujjgle  between  the  executive  and  the  legislature 
which  had  lasted  fur  jusi  a  century;  and  it  xignalites  the 
victory-  of  Ihc  latter  by  stamping  as  illegal  many  of  thcwe 
modes  of  action  by  which  ttie  cxcculive  had  striven  lo  ignore 
or  override  its  wishes.  Kui  there  was  nothing  in  the  Bill  of 
Rights  itself  lo  prevent  the  recurrence  of  all  ibosc  modes  of 
unconstitutional  action  which  had  caused  tlie  struggle.  Kor 
the  real  safegunrtU  we  n1u.1t  look  to  the  history  of  the  following 
years.  One  thing,  however,  ihc  Bill  of  Rights  accomplished. 
By  its  declaration  of  the  sovereignty  of  ^\'illiam  and  Mary  it 
ireie  Ikt  lint  ef  SHtasiion  ;  and  although,  with  regard  for  lender 
consciences,  it  spoke  of  ibem  as  succeeding  to  the  throne 
rendered  ^■acant  by  the  imagined  abdication  of  King  James, 
yet  by  this  very  act  it  relegated  the  doctrine  of  divine  right  to 
the  grave  of  shattered  ideals.  The  dose  connection  of  Mary 
with  the  late  king  concealed  at  the  moment  the  full  force  of  tliis 
declaration.  It  was  only  when  the  Ad  of  Settlement  went  on 
to  nominate  the  line  of  tl)e  Eleciress  Sophia  of  Hanover  10  tlie 
ultimate  succession,  tliat  it  a[)i>eared  how  entirely  the  right  lo 
the  throne  depended  on  jurlinmciilaiy  recognition. 

Meanwhile,  Parliament  had  forged  other  fetters  for  the  Crown. 
In  settling  the  Jfetvnuf  which  was  granled  for  the  king's  life, 
a  distinction  was  drawn  between  the  expenditure  for  the  civil 
government  and  t}ie  money  voted  for  the  maintenance  of  the 
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armed  forces  of  the  CTowti.  For,  ihc  Bill  of  Righis  had 
duclarcd  tlic  illcK"''^)'  ^'^  "  siiinding  army  in  lime  of  pcitce 
without  consent  of  Parliatncni ;  and  the  IcgisUuure  refused 
to  make  any  provision  for  niilitarj-  discipline  except  for  the 
ensuing  year.  T)ie  kin^  therefore,  had  only  »  limited  revenue 
at  his  di.ipo^at ;  and  the  reromniendatioii  of  the  Bill  of  Rights 
that  '  ("arliamcnt  ought  In  be  held  frtquenlly'  was  assured  by 
the  necessity  of  annual  sessions  impoNcd  upon  the  Crown  if  tt 
wished  to  obl.iin  the  means  of  maintuinini!  and  gorcrning  the 
anny.  By  these  means  the  provision  aimetl  against  the  levying 
of  money  for  the  Crown  'by  pretence  of  prerogative'  was 
effectually  safeguarded.  It  was  no  less  important  to  circum- 
scribe the  Toya!  right  10  o^Yrride  parhamentary  legislation. 
The  Bill  of  Rights  condemned  the  royal  claim  to  ^uspisid  the 
laws,  and  the  late  de^'clopments  of  the  claim  to  dispense  with 
tlicm.  But  the  grossly  nbuscd  power  of  <li>[nissii)g  the  judges  (j)  niipuiii] 
was  left  to  the  king,  until  the  Act  of  Selilemcnt  prescribed  (hat  ?^"' "' 
from  the  accession  of  the  House  of  I lanovcr,  though  ihcii''"*'*' 
niude  of  appointment  remained  untouched,  the  tenure  of  thdr 
seats  sliould  be  dependent— not  on  the  whim  of  the  Crown, 
but — on  their  own  good  behaviour,  of  wliich  I'aihument 
became  tlie  ailic. 

But  the  action  of  Parliament,  to  l>e  elTeclual,  must  be 
otganizetL  If  it  wished  to  usurp  the  position  of  the  king,  it 
must  h;tvc  some  elTeclual  substitute.  Thv  abolition  of  the 
Crovm  had  been  shown  to  be  out  of  the  question.  The  direct 
responsibility  of  the  sovcn.ign  involved  nothing  short  of  a 
revolution  at  each  disagreement  between  Parliament  and  the 
Cmwo.  It  was  nccestary,  therefore,  to  interpose  some  (41  Calling 
responsible  organization  over  which  Parliament  could  maintain  s^^J;"" 
a  i>crmancnt  control.  But  Parliament  itself  did  not  lepictcnt 
one  prevailing  optniun.  I'he  struggle  mer  the  F.xclusiun  Dill 
under  Charles  II  had  caused  potilicinns  to  range  themselves 
into  two  parties  according  as  they  supported  or  opposed  the 
irulcfeasible  right  of  herediiaty  succession,  Tlie  Whig^  10 
whom  William  owrcd  his  throne,  hoped  to  mon<>|Kili7c  all 
power ;  but  the  new  king  endeavoured,  though  with  less 
reason,  to  maiiitaiti  the  high  prerogatives  of  his  predecessors, 
and  himself  conducted  the  administration  of  the  govenimcnt. 
It  became  alliniportant  to  rcniove  both  tlie  individual  rcsponst- 
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liility  ol  ihc  liing.  and  the  ability  of  ihc  tninislcrs  to  shelter 
Ihemsclvcs  for  their  acts  l>chiiid  his  commands.  The  only 
possible  solution  of  the  question  vms  in  make  the  ministers 
responsible  to  Parliament.  In  his  desire  to  enlist  alt  Kngland 
in  the  war  with  Franet,  William  chose  his  ministers  indifftienlly 
from  both  the  political  parties.  Bui  he  lay  undt-rthe  ne<;e».siiy 
of  obtaining  the  consent  of  Parliament  fur  all  his  acts.  In 
order,  therefore,  lo  brinjE  a.t  mucli  influence  jls  possible  lo  bcai 
upon  Parliament,  lie  was  obliged  lo  take  all  his  ministers  from 
members  of  cither  House,  and  iillimatcly  to  secun;  the  support 
of  that  one  of  the  two  panics  which  was  most  numerously 
represented  in  (he  House  of  ("ommons.  Thus  without  in  the 
least  degree  relaxing  his  own  power  of  choice,  ihc  wish  to  carry 

i696-i69ti.  on  ihc  trench  war  wiih  (jreater  energy  led  William  lo  fill  oXl 
offices  with  members  of  ihe  Miig  |<aTly  who  were  eager  for  its 

i;o^i7io.  iirosccution.  The  same  reason  led  Anne  in  assent  lo  Ihc 
desire  of  Godolphin  and  Marlborough  Ibr  a  number  of  Whig 

i7io>i7i4.  colleagues ;  while  Ihc  wish  for  ihc  conclusion  of  pcaoc  brought 
about  the  subslilution  of  an  equally  complete  body  of  Tory 
ministers.  Thus,  although  the  np[iointment  of  ministers  still 
remained  very  ptuciieally  with  the  Crown,  it  had  to  be  exercised 
with  some  regard  lo  the  party  which  held  the  majority  of  votes 
in  Parliament.  It  is  Inie  thai  a  parliamentary  majority  could 
be  more  or  less  nianufaeiurcd ;  but  in  momenis  of  national 
crisis  the  worlhlessness  of  these  means  of  influence  was 
freiiuenlly  denionMrated ;  so  thai  the  Crown  not  only  could 
not  afford,  but  did  not  venture  to  ignore  the  evident  wishes 
of  the  nation.  The  history  of  CaUwl  Goffmment  it  dealt 
with  elsewhere.  Here  it  is  necessary  to  notice  ihal  in  it  lay 
the  solution  of  Ihe  question  between  the  legislature  and  Ihe 
executive ;  Ihat  under  William  III  and  Anne  ihc  solution  had 
advanced  a  very  little  way ;  for,  accident  and  not  principle  liad 
occasionally  called  into  existence  a  number  of  ministers  of 
homogeneous  opinions,  who  entirely  repudiated  any  coi]iotale 
responsibility.  This  corporate  rcsiwnsibilily,  which  is  of  the 
essence  of  Cabinet  government,  only  came  in:o  being  when 
(fcorgc  I  for  obvious  reasons  alnented  himself  from  the  dis- 
cussions of  his  ministers.  The  system  was  only  gmdualiy 
worked  out  to  its  modern  perfection ;  but  long  before  tha 
personal  action  of  the  Crown  was  eliminated,  it  was  r«eognized 
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that  a  close  hunnony  beiwfii^i  the  ministers  ajid  the  majority 
in  Parliament  was  ncct-ssaiy ;  while  the  clumsy  method  of 
punishment  t>y  impeachment  of  an  individun!  minister  ^vc 
wuy  lo  ihc  less  severe  but  equally  effective  withdrawal  of 
jjarlbmcntary  support  from  an  unimpular  ministry. 

riic  full  cifecl  of  these  safeguards  in  preventing  an  undue  Results  on 
extension  ot  the  power  of  the  executive  may  be  rcaliv^d  from  ^^  "^^ 
an  examinatioti  of  the  present  use  of  the  royal  prerogative.  ^„f^ " 
The  prerogative  has  been  described  as  'the discreiiondry  power 
of  the  Crown.'     But  iniismuch  as  the  Crown  acts  solely  by 
advice  of  its  ministers,  the  royal  jircrogaiivc  i-t  a  reserve  power 
in  the  liaiids  of  the  Ciibmet  of  the  day,  and  its  use  is  regu- 
lated by  those  conventions  of  the  constitution  which  are  meant 
to  stand  between  the  several  members  of  the  sovereign  body 
of  the  Crown  in  Parliament  «nd  a  breach  of  the  law.     This 
may   be   iltu.itrated   in  dctaiL     Amon^j;    the  methods  which 
William  III  employed  lo  keiep  the  executive  authority  in  his 
own   hands,  was  ihc  use  of  Uie  loyal  fr/tf  on  bills  that  had 
beer  accepted  by  both  Houses  of  Parliament.     He  could  no 
longer  bully  the  Commons  as  itie  Tudors  and  early  Smarts 
had  done,  and  in  ibc  slate  of  popular  feelinjt  his  method  of 
infliiencing  iheiu  indirectly  met  with   only  iiualificd  success. 
Con.setiucnlly,  his  use  of  liic  veto  on  no  less  than  four  occa- 
sions— a  bill  for  securing  the  independence  of  the  judicial 
bench  (169a);'  a  triennial  bill  (1693);-  a  pboc  bill  (1693);* '  M«caiBUy'^ 
and  an  election  bill  (1696)  '—exceeded  any  previous  example.  ^.'"'  ^f. 
Nor  did  after.evcnls  make  it  less  unique  ;  his  successors  forged  219-330. 
new  means  of  Influencing  Parliament,  and,  except  indirccily, 'y*** 
dared  not  oppose  the  conslilulionally  expressed  wishes  of  'bci^^"" 
natiofu    'ITius,  with  the  single  exception  of  a  Scotch  Militia  iv.  49! 
Bill  in  1J07,  the  veto  of  tlic  Crown  has  not  been  used  in  the  ! '*** 
British  Isle*  for  nearly  200  years,  although  its  exercise  is  not '"'  '"'^ 
aliogethcT  unknown  in  maltere  which  enianaic  from  colonial 
I'atliamenis.     Here  there  is  praciic.illy  no  scope  for  Ihc  personal 
discretion  of  the  Crown.     Nor  in  the  old  prerogative  power  of 
summomNg  Porliam<nt  has  anything  been  left  to  the  Crown. 
The  Triennial  Act,  which  William  vetoed,  was  passed  in  1695  ; 
and,  while  the  bw  henceforth  <lenianded  a  Parliament  at  least 
once  in  three  ynrs,  the  necessity  of  obtaining  sup|>Uc3  for  the 
army  cruurod  annual  sessions.    This  period  of  three  years  wiu 
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extended  to  ihc  s«Tn  of  ihc  prt-senl  lime  by  (he  Scptc 
Acl  of  1716.  The  kgatity  of  Ihis  measure  has  been  often 
questioned.  For,  the  PailiamenI  which  passed  il,  in  fear  that 
n  general  election  so  soon  after  the  actwiion  ot  ihc  Hunovouni 
might  l>e  fraught  with  dnnger,  api>lipd  its  proviiiotig  not  only 
to  future  Pailiaments  but  to  the  cxiMenec  of  the  sitting  House. 
This  was  no  douU  a  breach  of  the  confidence  of  their  con- 
&tituend(»  on  the  jiart  of  individual  members  and  an  unprece- 
dented use  of  the  powers  of  Patliaiiient  as  a  body;  but  since 
the  tow  courts  eould  taku  no  cognisance  of  the  action,  il  was 
not  illegal,  and  indeed  its  enaclmcnl  has  been  died  as  die 
most  concluwvc  proof  of  Ihc  omnipotence  of  Ihc  sovereignty  of 
Failiamcnt  in  (he  English  Consiitution.'  Doth  these  weapons, 
*''  then,  have  for  some  time  been  (c-movt-d  from  the  armoury  of 

the  executive.  Kai  olherwUe  ha*  it  been  will)  the  Crown's 
Pfforer  13/  dtading  when  Pttrliamrnt  shall  he  diiiolXHii.  A  dissolu- 
tion of  Parliament  has  been  described  as  an  appeal  from  the 
legal  to  ihc  political  sovereign,  from  the  miutslr)-  aiid  Parlia- 
ment of  the  day  to  the  constituencies  which  exercise  the  rights 
'■  of  the  people.'  Since  ihc  Revolution  of  1688  there  haw  been 
periods,  such  as  the  reign  of  William  111,  when  Cabinet  govern- 
ment was  as  yet  imperfect,  and  the  early  years  of  George  HI 
during  his  strugi;Ie  with  the  Whig  oligarchy,  in  which  the  king 
used  this  |>ower  of  dissolution  as  a  ihrcAt.  Hut  as  soon  as  the 
system  of  adminisiniiion  by  a  homogeneous  Cabinet  was  estab- 
lished, a  diNnoluiiun  imly  became  a  means  of  lucertaiiiing 
whether  the  ministry  in  power  commanded  the  confidence  of 
the  people,  and  the  king  was  only  jusiilicd  in  exercising  his 
prerogative  if  he  had  reason  to  believe  that  the  original  harmony 
between  Parliament  and  people  had  been  broken.  Thus,  in 
Vfi^  when  George  III  took  the  first  pretext  fur  dismissing 
the  Coalition  Minittr)'  of  Fuk  and  North,  and  maintained  the 
younger  Pitt  us  his  niini»tei  for  three  ntonths  in  the  face  of 
a  hostile  Parliament,  his  ultimate  use  of  the  power  of  dissolution 
was  entirely  justified  by  the  large  majority  reiurn(.-d  to  the  next 
Parliament  in  support  of  William  I'iii.  .\nd  when  in  1834 
William  IV  dismin^d  I.;oid  .Melbourne  in  favour  of  Sir  Robert 
I'eel,  and  diuolved  Parliament  in  the  hope  which  proved  to 
be  vaJii,  that  the  country  would  return  a  majority  for  his  new 
minister,  the  justification  of  his  use  of  the  royal  prerc^ative 
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lief  in  the  Ving's  belief  that  the  old  Parliament  had  lost  th« 
confidence  of  the  conKlilueneies. 

The  picTogattre  for  whi<:h  the  kin^  fought  miiKt  Hirvnuously, 
tias  h,\i  fxmvr  0/ fhf  ehoiet  0/ miahfcri  ,■  and  even  after  he  had 
been  compelled  to  n^lintjiiish  the  ^yittcm  of  an  inner  and  outer 
Cabinet  or  lt>e  practice  of  kc«{>iiig  one  royal  spy  in  the  person 
of  the  Ij>rd  Chancellor,  he  attempted  to  exercise  a  choice 
amongst  the  nominees  of  the  dominant  party.     Thus,  b)*  his 
demand  of  certain  ple<3];es,  George  111  drove  the  Ministry  of 
All   the  'I'alcnts   to  resi^tnntion  in  l8o7-    The  di.smi»ul  of 
Lord  Melbourne  in  favour  of  Sir  Robert  Peel  hat  just  been 
noticed.     In  1839  Peel,  though  [KiHessinj;  the  confidence  of 
the  tounir)',  n-a-s  unable  to  assume  power  because  the  Queen 
refiised  to  gnrt  with  the  ladies  of  the  bed-chamber  who  were 
near  retatireN  of  jjieontgoing  ministry.     But  the  Reform  Act 
haA  made  it  imponHible  for  the  Crovni  to  uphold  its  ministers 
in  the  face  of  a  hostile  Parliament.     The  elections  of  1841 
went  strongly  in  favour  of  Sir  Robert  I'ccl ;  a  compromise  was 
[arrived  al,  and  the  Tories  came  into  office.     But  altliouith  tlie 
Crown  has  thus  practically  suacndercd  the  power  of  the  choice 
of  ministers,  it  still  pUys  an  important  part  in  Ihe  tonduet  ^ 
.adminiitralioH.    \\s.  ri>;bt  to  lie  connulled  was  definitely  asserted 
.when,  in  1851,  the  Queen  concurred  with  the  Prime  Minister, 
\  I^rd  John  Ritacll,  in  the  dismi.i.tal  of  the  Foreign  Secretary, 
Ixird  Palmerston,  who  had  given  asHuianees  of  friendship  to  the 
French  Government  when  the  Cabinet  had  decided  to  maintain 
a  neutral  sttitude.    And  there  are  moment.t  when  the  personal 
discretion  of  the  Crown  may  assume  nn  ineslimubic  impurtAnce. 
I  For,  in  the  absence  of  any  one  definite  head  of  the  dominant 
party,  it  bccomcsineumbcnt  on  the  sovereign  to  clioose  between 
the  rival  candidates  for  leadership^     Of  the  influence  of  the 
long  ex|)eriencc  of  an  individual  sovereign  something  has  been 
already  saicL    It  may  be  not^rd,  in  eoiiciu.iion,  that  this  divorce 
of  the  ornamental  and  pr.icticat  heads  of  the  English  administra- 
tion relieves  the  real  guide  of  the  cxeeulivc  of  half  his  woik, 
and  removes  from  the  competitors  for  power  the  men  of  second- 
rate  ambition  even  if  of  fiist-rate  ability,  who  arc  attracted  by 
the  benefits  to  be  obtained  from  the  highest  office  ruthei  than 
by  a  feeling  of  dev^on  to  the  public  scr^'ice. 
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ADMIXISTRATION   OF    JtlSTICR 

£  47.  The  F.np;liih  '.vstem  of  |utispnidL-ncc  is  the  one  in 
Weslein  KutojH;  which  in  mtisi  pur^rly  ol"  native  stowlh.  In 
France,  IliIj-  and  S[jain  tlie  inllviem-f  iil  Koman  law  on  native 
custom  was  fat  larger  than  eix-ii  IIk  most  4irclvnt  rhampion 
belicvrH  it  to  have  been  bctwixn  the  Tweed  and  the  English 
Channel.     Thus  in  Enebnd  iho  disiinrlion  between  Common 

^laia  and  Equity  tates  a  i>cculijr  form.  An  historical  inves- 
ligation  will  make  <:uinpa«tivi^ly  cleat  a  imiciiral  cllffcrenoe 
nhich  legal  definitionit  have  found  it  iinjiosiibltr  lo  (kiemilne^ 

TIjc  latrlie*!  form  of  the  C"mmon  lmi<  nf  the  l-'ind  was  in 
the  shn]K:  of  local.  inUil  iir  naiiunal  lu^limis  which  havo  given 
it  the  njrpcr  nf  (^•■ti„.,..-,^:  i,.i.  liui,  forchdr  validity,  such 
customs  dcni.nndi.'d  judicial  t-.-comniiion,  whether  the  jiidgf  was 
the  body  of  free  suitors  or  an  individual  representative  of  Ihe 
royal  authority;  and  such  judieisl  recognition  was  obtained 
by  means  of  three  sets  of  courts — (a)  national,  ihosc  of  the 

f"Hundred  and  Shire.  {I)  private,  ihnse  of  tin.-  Tht-iin-  and^  of 

fl^onte  of  Manors,  {c)  niiinid\)al.  tlio^c  »f  ih.-  yhil.t.r, ■.nTnH 

^privileged  Horoiit;hs. 
~Thc  sm.illesi  administrative  division  recogni^tcd  in  tlie 
atrangemL-nls  of  our  niedi»:va)  constitution  was  the  Hnndrtii. 
The  question  of  its  origin  Is  one  of  the  most  obscure  pointEi  in 
English  history.  No  mention  of  the  name  is  found  on  Mn|i;lii(h 
soil  until  (he  'Ordinance  of  the  Hundred,'  a  diKUmenl  which 
at  the  earliest  is  assigned  to  the  reign  of  Kadgar.  It  may  be 
that  the  language  of  the  Ordinance  must  be  interpreted  as 
prcsuppoiinji  the  existence  of  the  district  with  Hhich  it  deals  ; 
but  this  would  not  necessarily  lead  us  to  look  for  its  orJ;;in  in 
a  very  remote  jiast.    And   yet  ifu  (wtmonfy  Mctfffd  t/uory 
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to  connuct  this  govemmental  arrangement  of  the  tenth 

cctilury  with  a  division  which  the  Roman  hiuorian,  Taciiux, 
writing  eight  ccntutics  earlier,  notines  as  uxtKiinji  among  the 
German  tribes  with  whom  he  came  in  contact.     According  to 
his  account,  every  Civitati  or  IVihc  was  (Jivided  into  n  number 
of  I'agi,  and  wich  Pagus  coiitninctl  a  number  of  Vici ;  but  tlie 
orijani/.'ttion  centred  round  the  division  of  the  Pagus  which 
supplied  its  [trcsiding  chief  with  a  hundred  assessors  wht-n  he 
sat  to  administer  justice,  and  was  responsible  for  a  contingent 
of  a  hundred  men  when  the  tribe  went  out  to  war,'     Of  the'.?.  C. 
Pagus  we  he.ir  no  more.     In  fact,  if  the- tribes  of  which  Tacitus  l^^- 
speaks  were  the  ancestors  of  the  tribes  which  contiiicrt-d  Brtiair>, 
we  get  no  authentic  infoniiation  of  them  for  five  liundretl  years. 
Hut,  mcanvhiU-,  the  records  of  ihe  kindred  tribe  of  the  Franks 
in  their  new  home  in  (>aul  in  ttie  fourth  century,  tell  of  the 
cxittence  of  the  J/a/Zui — the  or<Jinar>-  court  of  justice — com- 
posed of  jill  fully  qualified  landowners  of  the  district  under  the 
presidency  of  an  officer  called  Ctotcnarius  :  while  two  centuries 
later  the  laws  of  the  Frankisb  kings  Childebcn  and  Ctothair  '' '  Ibid. 
mention  the  local  division  of  the  CmUna  which  pouibly  rorrned  ^' '°' 
the  basis  of  the  contcmporar)'  police  S)-stem  in  OauL 

%)  far  as  it  relates  to  the  history  of  the  hundred  l>efore  our 
Engliili  records  begin,  ihts  chain  of  eWdence  has  been  most 
efTeclually  broken  in  ever)-  link.     By  a  mastrrly  analysis  of  the  Couknc 
few  sentences  in  which  'ra<:iiu5  sjieaks  of  the  system  of  jusiici:  ctiiici-itn 
among  the  Germans,  M,  Kustel  de  C'oulangcs  has  shown  that  n„i,^,y 
it  is  at  any  rate  probable  that  the  princcps  who  administered  view. 
justice   with   the  aid  of  a  hundred  comites,  was  an  iiini-rant 
judge  appuinted  by  the  national  as^mbly  and  taking  round 
with  him,  after   the  fashion  of  all  Roman  Judiccs,  a  chosen 
band  of  freeman  (plchs  as  distinguished  from  principcs)  who 
acted    as   his    council    and,    in   the    absence   of  docume:its, 
personally  attested  his  decUions,'      No  less  cflectually  does  •  /laier- 
M.  dc  CouUnges  explain  away  the  analogj-  of  the  Maltus.  •*«  mr 
There  is  noiliing  to   show  that  it  was  an  assembly,  or  thatj^^, 
a  system  of  popular  judEemcnl  prevailed,     !t  was  a  tribunal  <rniu»ittj\ 
in  which  justice  was  rendered  by  the  royal  ofiicer,  and  10  it  J*'-7'- 
were  amenable  not  only  the  I'ranks  but  the  Romano-Gallic 
inlubitanis  as  well.  •    The  judge  in  the  Mallus  was  the  Comes ;  t  /aj^ 
an<l  for  administrative  purposes  he  appoinie<l  oDicials  who  are  398-*oj. 
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cttllcd  by  various  Komun  names.     Am»ng  these  is  found  the 
ccntcnarius,  who  perhups  at   First  was  a  milit3r>-  nfliccT — Ihei 
equivalent  of  the  ccnturio— and  wa§  then  turned  into  a  civil ! 
offinal  Vfiih  power*  of  police'      The  cenienarius  may  well| 
have  cxiMMl  before  the  ceniena,  the  divi-iion  over  whicli  he 
is  iii|i[)Ostxt  to  have  presided  and  of  whose  existence  there  is 
aa  evidence  iMrlit-r  than  the  eighth  century.    The  edicts  of 
Childcbcn  and  ('loihair  arc  ropics  of  the  ninth  century  ;  tlie 
names  of  the  kings  to  whom  the  edicts  arc  assigned  are  purely  I 
arbitrary ;  and  the  cciitena  seems  to  l>e  a  personal  division  for  | 
purpoJCK  ol  police.* 

The  prt-sumplivr  tvidoiet  for  tht  tarly  rxtstftuf  o/ffie  hundrtd 
on  English  soil  is  to  be  found  in  three  directions,     In  the  first 
place,  the  scanty  collections  of  Anglo-Saxon  dooinx  or  lavsi 
which  we  possess,  from  the  ^-ery  first  contain  leferenccs  toT 
some  Kubdivi.iion  of  the  triltal  kingdom)^     Thu.s,  the   Laivs  ofj 
Htothaire  and  I-lnlric,  kinj^  of  Keni,  under  datt  about  680, 
Speak  of  the  summons  of  an  offender  to  a  Aftthtl  tn  a  Thing;* 
from  the  l.aws  of  Wihlra^,  also  king  of  Kent  at  a  slightly  later ' 
date,  we  hear  of  a  presiding  ofliria]  called  a  Keeve;  while  tlie  con- ' 
temporary  I  aws  of  Int  of  Wcss^x  make  several  references  to  shire^ 
shireman  and  rccii'e.*   The  .\nglo-Saxon  Ijtndbocs  or  Charters 
afford  d  second  line  of  evidence  in  the  mention  contained  among 
the  verj-  earlicHi  of  such  documents  lliat  have  been  prrservc-d  to 
us,  of 'rejtiones'*  which  by  the  aid  of  local  knowledge  and  in- 
genuity can  be  identified  with  modern  hundreds.     Finally,  the 
writings  of  llede  swarm  with  refercnci'4  to  places  and  district* 
which  certainly  were  diviisioni  of  territory  between  tlie  hide  of 
the  family  and  thf  administrative  shire.     It  seems  just,  however, 
to  adopt  the  conclusion  of  the  writer  to  whom  wt  owe  the 
nunhalling  of  this  cridencc,  that  the  name  Hundred  did  not  j 
ap|M:ar  «>  eaily,  but  that  there  \s  ample  proof  of  the  existence 
of  the  <listrici  which  the  historical  hundrcti  represented,*    And 
this  may  be  the  meaning  of  some  of  those  numerous  names  of 
local  divisiims  which  eti-ii  to  this  day,  and  whose  origin  is  as 
hard  to  decipher  as  that  trf  tlK'  Hundred  itself.     Thus,  in  (wo 
shires,  below  the  hundreds  come  subordinate  divisions — in 
Kent  the  Laflui,  an  organized  judicial  division  superseding 
the  hundred  in  that  capacity  ;  in  Sussex  the  Raptt,  a  mere 
geographical  expression  no  doubt  origuiating  in  the  roping  or 
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measuring  out  uf  the  land  at  some  time  perhaps  not  previous 
10  tho  Norman  Conquest.  In  Ihc  Anjtliun  tlisiiicis  wc  get 
ti'afifHfaitt,  corresponding  in  organisilion  to  the  hundred, 
and  sometimes  existing  side  by  nidc  with  it.  I'hene  are  found 
in  Duihrtm,  Yorkshire,  Lincoln,  Nottingham,  Derby.  Kutlnnd 
and  Leicesicr.  In  two  of  ihesc — Vorkshiic  and  Lincoln — 
^MDve  the  Wapentakes  comes  the  division  of  the  TrilhtNgs  <"■ 
Jlu/wgi.  But  these  may  be  Te}(itrcled  as  local  peculiarities ; 
whereas  In  all  jiarts  of  England  are  found  the  lemains  of 
subordinate  divtsnoiix  which  go  by  the  name  of  shirei.  Sucii 
were  all  il>c  administritiire  subdivisions  of  Cornwall  a»  Inie  as 
the  twelfth  century,  many  distncts  of  Yorkshire,  and  in  Domes- 
day the  divisions  of  the  city  of  York  itself.  "It  is  not 
impossible,'  says  Dr  Stubhs,'  'tliai  tlie  original  name  of  thi- 
subdi^ision  immediately  above  tlie  township '  (which  wc 
Are  now  leamiii)C  to  caII  the  ttm  or  vill)  'was  scir  or  i^hire, 
a  term  of  variou:'  apjilicalion.'  In  confirmation  of  this  he 
points  out  thai  in  vKlfred's  imnslation  of  Bcdc  a  diocese  was 
a  bishop's  scire  ;  while,  further,  the  Anglo-Saxon  tnijslation  of 
the  Gospels  (St.  Luke  xvi.  3)  adls  the  stewardship  of  the 
unjust  steward  his  'grtefscire.** 

But  this  is  not  all.  Two  questions  arise,  namely,  how  do 
weaccount  for  the  cxtiaordinary  vaiintions  in  ihc  size  of  the 
disUict.i  to  which  the  name  Hundred  was  afterwards  attached  : 
and,  to  what  do  we  attribute  the  introduction  of  (he  name  at 
all  ?  The  answer  may  be  given  with  much  heiiiation  in  whnl 
is  after  all  a  series  of  conjecture;:.  \\\:  may  suppose  that  at 
and  during  the  early  period  of  the  settlement  of  the  l^nglish  in 
Britain  there  was  no  adminUtiative  district  between  the  primary 
social  unit  ofthc  tun— whicli,  to  av-oid  confusion,  with  Profesior 
Maitland  we  may  call  the  rill — and  the  i>olttical  unit  of  the 
Tribe  or  Folk,  We  may  even  go  further  and  lielievc  with 
Professor  Maitland  that  the  area  of  the  original  tun  or  viU  was, 
In  the  earliest  settled  pans,  as  largo  as  Uie  historical  hundred.' 
For  in  those  parts  the  hundreds  are  very  small,  while  all  over 
England  arc  ^nd  groups  of  villages  bearing  one  common  and 
one  di^inguishing  name,  as  if  lu  denote  that  they  had  all  oikc 
formed  part  ol  an  united  organixaiion.  Population  would  be 
scattered,  and  yet  the  scanty  numbers  would  at  first  forbid  too 
wide  an   atea    of   settlement.     The  only  necessary  genenil 
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or^ninttion  would  be  for  mr,  and  the  leader  would  perhaps 
be  appointed  for  the  occasion  by  the  assembly  of  principcs 
which  Tacitus  notes  as  ihc  goteming  body  of  the  Ciermanic 
tribes. '  Bui  when  on  the  one  side  population  increased, 
while  on  the  other  side  the  succcaful  chief  grew  inin  the  king, 
and  conquest  enlarged  the  boundaries  of  his  kingdom,  not 
only  would  the  machinery  of  centra]  government  exiund,  but 
some  intermediate  oiganiiatton  would  also  become  necessary. 
This  latter  could  be  supplied  in  two  ways.  In  the  fi«i  place, 
the  already  existing  agncuhuul  units  of  tun  or  vill  might  be 
Mcognized  as  adminijiiative  disiricli.  In  the  carlieil  settled 
parts  of  the  country  the  po])ulation  would  be  thickest ;  so  that 
the  small  si/e  of  the  existing  divisions  would  be  no  drawback 
to  their  adoption  for  governmental  purposes.  But  in  the  north 
and  the  midlands  the  population  was  so  sparse  that  these 
administrative  divisions  would  have  to  be  arliliciaJly  created ; 
and,  while  being  mtKlcllcd  on  those  in  the  .south  in  respect  of 
organisation,  in  size  they  would  tend  to  approximate  to  the 
larger  of  the  existing  divisions.  Or  the  history  of  the  con- 
tinental hundreds,  as  M.  de  Coulangcs  reads  it.  may  have 
t>een  reproduced  in  England,  and  separate  portions  of  the 
country  where  population  had  for  some  reason  conceninitcd, 
may  have  been  gradually  shorn  olT  from  the  surrounding 
districts  and  organixed  apart.  Perhaps  in  either  of  these 
cases  ilie  name '  Shire '  might  have  been  applied  to  the  resulting 
district:  it  seems  probable  that  tlicti;  was  no  technical 
name.  Dut  this  became  necessary  as  the  smaller  heiitarchie 
kingdoms  with  their  ready-made  organiution  were  absorbed 
into  Wcssex  ;  for,  two  stages  of  local  administrative  machinery 
now  existed,  and  it  was  important  to  distinguish  between  ihcm. 
Why  the  term  shire  was  appropriated  to  the  larger  division  of 
the  small  kingdoms  and  their  administrative  anatogueii,  we 
cannot  tell ;  but,  as  a  probable  result,  the  landhocs  or  charters 
of  later  dale  than  the  reign  of  Ecgberht  ccasc  to  allude  to  the 
rc^iones  ai>d  other  t,atin  ei]uivalents  for  which  the  common 
English  fonn  was  the  word  'shire.'  I'inally,  to  the  smaller 
administrative  subdivision  might  be  applied  the  name  which, 
their  connection  with  Prankish  bnds  would  teach  the  English 
kings,  was  the  analogous  division  on  the  other  side  of  the 
Cliannel,  namely,  the  Centena  or  Hiindied.     A  post-Conquest 
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Clirorikitr,  William  of  Malmcsbury,  lias  preserved  for  us  the 
tradition  iliut  .^.Ifrcd  instituted  amon^  other  lhinf;s  the  arrange- 
ment   (if  the  liin<l  into    hundreds.     HiMorians  have  com!;  to 
treat  this  It's  a  mcK  piece  of  gossip.     Sul  if,  with  Mr  J.  H. 
Kound,  Kc  may  argue  back  from  tlic  evidence  of  Domesday, 
we  may  believe  il  not  impossible,  though  perhaps  somewhat 
improbable,    that   it  was   /Klfnd   or  one  of  his  immediate 
predecessors  or  successors  who,  in  imitation  of  Frankish  usage, 
introduced  us  an  area   for   the  assessment   of  taxation  the 
division  of  the  hurtdred  on  which,  two  centuHet  later,  the 
calouUtiriiu  of  liabilities  in  Domesclay  were  apparently  based.! 
However  that  may  be,  it  i$  from  the  reign  of  his  son,  Eadward 
the  lilder,  that  wc  get  what  many  would  regard  as  the  Frst 
unmistakable  evidence  of  the   administrative    hundred.     One 
of  his  dooms  ordains  that  '  every  rcere  have  a  gemot  always 
once  in  four  weeks,"  of  which  the  clause  in  the  Ordinance  of'S.  C 
the  Hundred  determining  'that  they  meet  always  within  four'-  "■ 
weeks,' ^sccmsamcrcconfirmaiion.    Moreover,  when  Eadwnrd's ' /w-i  ;o. 
successor,  .ICihclstan,  demands  that  *  there  be  named  in  every  '  '■ 
tccvc's  manung  (i.e.  district)  as  many  men  as  ate  known  to  be 
unlying  that  they  may  be  for  witness  in  every  *uil  ,'"  a  very '/Wtf.  ■ 
natural  interpretation  connects  thi%  with  a  doom  of  the  reEgn 
of  F.adgar  which  bids  that  'wiine»  he  appointed  ...  to  every 
Hundred.'  *    In  conclusion,  ptoljably  wc  shall  not  be  very  tax  *  /Hd.  ji 
wrong  if  wc  accept  the  Ordinance  of  the  Hundred  as  emanatini;  '"Pp'e- 
from  liadgar,  and  regard  it  as  a  consolidation  and  universal  ^?"  ,_ 
application  of  a  B)'stcra  of  local  administration  already  at  work 
in  moat  parts  of  the  country.    Tlie  remains  of  the  Dandagh 
north  of  the  Huniber  had  only  just  been  extinguished  in  thci 
reign  of  Eadred :  the  division  of  England  between  Eadred'm 
sonf.  had  only  just   been   heated  by  the  death  of  Eadwij*  ;■ 
ludgar  li.-td  at  liis  ^idc  n  statesman  of  extraordinar>   ability. 
Between  ilicm  king  and  archbishop  issued  laws  re};ulating  the 
shife-gemot   and   the   buih-gcmot.  the  relations  of  the  local 
courts  to   the  Crown  and   the  general  police  system  of  the 
country.    The  Ordinance  of  the  Hundie«l  tak«  its  place  as 
part  of  a  great  tchenii*  for  the  consolidation  of  justice  and 
police  throughout  ihe  i:ountry. 

As  to  the  kind  nnd  the  method  of  the  admini^'ttalivc  work 
done  by  the  hundred   wc  liave  the  scantiest  evidence.     Its 
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busincNK  wus  gvidcnily  tranuicicd  in  a  roontltly  court,  and  itie 
officials  rcs|}onsib!c  for  ils  coiiducl  seem  to  have  hten  a  deputy 
of  ihc-  sheriff,  who  presided,  and  the  Inindrcd-man  of  the 
Ordinance  of  the  Hundred '  or  hundt^dcs-caldor,  mentioned 
etsetfhcre  in  Eadgni's  I.aws,  nho  was  perhaps  '  the  convener 
and  cunatittiting  funclionat)'  of  ihc  court'  ^  Whether,  [iowe\-er, 
iwe  believe  lhi»  latter  olTicial  lo  have  been  the  elected  repre- 
senlativi.-  of  the  fn^cmen,  ax  \\  often  supposed,  depends  jwrtly 
on  our  view  of  the  tomf^siHoH  oj  tht  hunJrtJ  tourl  in  prc- 
Norman  times.  The  evidence  generally  quoted  comes  fTom 
the  'Leges  Hcnrici  I'rimi,'  which  arc  now  believed  to  be 
a  contem|>orur>-  but  unnuihoriscd  attempt  of  a  Norman  lawyer 

*  P.  uMrf  M.  to  bring  up  to  date  the  Anglo-S«xon  dooms.'    Here  it  is  slated 
'■  ''■*■        that   the  local   courts  should  contain  bishops,  carls,   barons, 

ravasorcs  (perhaps  tenants  by  kni^lii  service^  the  reeves  uf 
tuns  or  vills  and  otiiet  lords  of  landi,  together  with  a  titring 
of  evidently  local  oDiciiilii  who  may  perhaps  be  classed  in  pairs 
as  sherifTs  (vicedomini,  vicarii),  otlicers  of  hundreds  {cenienarii, 
*^-_C  ros,  aldcrmanni).  and  olficeta  of  towns  (praefecliiptaciio&iti).'  This 
would  be  an  exhaustive  enunieracion  of  all  landholders  and 
officials  within  the  di-tirict ;  and  the  principle  would  apply  as 
much  to  the  hundred  court  as  to  the  shlrc  court.  Anotticr 
dause  adds  that  a  freeholder  by  his  i>rc.scnce  reprcsenU  all  his 
demesne  lands  (in  the  wider  sense),  but  that  his  steward  can 
Ltwfully  appear  for  him—which  would  often  be  necessary  for 
a  lord  with  wide  possessions.  I'lnally,  it  is  said  thai  if  both 
lord  and  steward  had  to  be  away,  the  reeve,  priest  and  four  of 
the  more  subsiantiat  men  of  the  vtll  might  appear  and  answer 
for  all  who  had  not  been  summoned  by  name  to  the  roun. 
The  next  clause  especially  applies  ibis  provision  to  the  hundred 

*  lUd,  105,  court. ''    This  evidence  has  been  quoted  at  lengtli  and  |}cihaps 
vii.  7.  8,       somewhat  out  of  place,  because  upon  it  and  practically  il  alone 

has  been  based  the  whole  structure  of  popular  representation 
and  popular  justice  in  the  local  courts  before  the  Norman 
Conquest.  But  what  is  the  real  value  of  such  evidence  ?  It 
is  unauthoritative ;  it  is  not  even  contemporary,  and  its  purporlt 
is  something  <]uite  other  than  is  tjenerally  su[>[H>^-d.  The 
print,  reeve  imd  four  men  of  each  vill  were  not  ordiunry 
attendants  at  the  local  courts ;  ihey  came  under  special 
citcumBtances.    Nay,  further,  whether  wc  believe  that  they 
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came  at  nil  cw-n  in  the  (fa)-*  i>f  Henry  I,  depends  on  ihe 
vw;w  which  we  lake  erf  the  document  whcnrc  our  information 
is  derived.     It  may  hjivc  b«rn  a  nx'ord  erf  previoii.t  custom  ; 
it  may  have  been  a  mere  speculative  exercise  of  a  N'orman 
lau-yer  who  only  half  uitdcrstood  his  subject.     But  the  point 
on  whi<'h  xtresK  ihould  be  laid  i%  that,  on  the  most  generous 
hypothesis,  the  cvidcni;e  cunrwl  W  exiendeti  beyond  a  ceniury 
or  so  lieforc  the  Normiin  <_'on([iiei((.     The  system  of  popular 
representation   and  popular  administration   of  justice  in  the 
local  courts  cannot,  so  far  as  out  evidence  goes,  be  said  to/ 
have  exixted  in   the  Anglo-Saxon  courts  before  the  days  of 
Eadi;ar;  and  thtTi  ih«  evidence  doei  not  l>car  upon  its  face 
any  proof  of  a  really  popular  oi^ganlcition  ol  the  local  oouru. 
Hnally,  it  is  generally  said  tliat  althuu^^h  'the  judges  of  the 
court  were  the  whole  body  of  suitors,'  yet  for  oonrcnicnce  sake 
'  a  representative  body  of  twelve  seems  to  have  been  instituted 
as  a  judicial  committee  of  Ihe  court.' '     But  this  is  a  gcncrali-  ■  S.  C, 
zaiion  which   is   bn^cd   upon  extraordinarily   little  evidence.  S  4^. 
A  law  of  lutdgar  certainly  ordains   that  in  every  hundred* 
twelve  witnnsea  shall  be  chosen  before  whom  all  commercial 
transactions  shall  take  place.'     Bui  the  evidence  diiedy  relied  *  S.  C. 
on  i»  a  law  of  ,-Kihelred '  which  comman<!s  that  the  twelve '  /hH. 
senior  thegns  .should  join  the  sheriff  in  ptCMmting  the  cTimtnalx  "'■  "^P*  i 
of  the  district  for  trial ;  but  the  use  of  the  word  Wapentake 
seems  to  make  it  only  too  probable  that  (he  ordinance  referred 
merely  to  the  northern  shires— an  interpretation  which  is  in 
harmony  wilh  the  record  preserved  in  Domesday  of  the  twelve 
hi.-Te<liiary  lawmen  of  IJncoln.     Nor  perlia|>s  is  the  evidence 
much    strvnglhened   by  the   solitary  reference'  in  the  large  *  Knnl.k. 
number  of  extant  bndbocs  or  charters  to  the  prcwnce  of  '  nil  f'^-  /J'fj^ 
the  eldest   thcgns'  in   the  shire  court      We  can,  therefore,    '   ■'''™ 
assert  little  or  nothing  about  tlw  work  of  tlic  local  courtv 
Iwfore  the  Norman   Conquest.    Arvd  one  cnnsideralion  may 
encourage  us  to  think  that  fre«li  evidence  on  the  point  woul^ 
only  lead   us   fiirlhcr  from   such   generalizations  as   we  had 
hiihcno  accepted.    The  origin  of  grants  of  ftecdom  from  the, 
jurisdiction  of  the  local  courts  will  be  discussed  more  appfo- 
prifllely   as  an  introduction  to  the   history  of  ilto   manorial 
court ;    hut  Here  attention  may  l>e  drawn  to  tlve  fact   that/ 
Domesday  records  cases  in  which  the  jurtMlktiun   of   the 
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hun<!rv<l  cwm  itself  was  in  [irivate  haiid.s.  In  Worccslcrahire, 
the  shcrifT  reported  that  thc-rc  were-  no  less  than  seven  out 
of  the  twelve  hundreds  in  whith  he  had  no  authoiiljr.  The 
grants  of  Anylo-Saxon  kings  on  which  lon^  after  the  Nonnan 
Contjuest  ttie  al)l>ota  of  the  greater  tnona.iteries  sometimes 
limited  a  cbim  to  a  ximibr  jurisdiotion,  no  doubt  were  olli-n 
forgeries  \  but  they  may  bi-  taken  as  indicating  a  belief  in  the 
existence  of  such  rights.  Thus  il  is  possible  that  from  their 
lirst  formation  or  recognition,  some  of  ihe  hundr<.-dit  were 
under  an  individual  thegn  exerci^n^  pou-crs  delej^nted  to  him 
by  tlie  central  auElionty,  and  that  thus  the  exercise  of  private 
juriidiclion  which  was  afterwards  considered  the  result  of 
a  special  grant,  was  an  original  form  of  local  organiKStion. 

One  of  the  earliest  tit;his  which  a.  tribal  chief  would  claim 
would  be  that  of  sustcntaiion  at  the  expense  of  his  subjects. 
In  course  of  lime  this  vague  right  would  uike  the  shape  of 
a  lixed  tribute,  rent  or  tax :  in  early  days  it  is  impossible 
and  unnecessary  to  distinguish.  As  a  rt-sull,  perhaps  the 
country  would  be  '  plotted  out  according  to  some  rude  scheme 
to  provide  the  kin^  with  meat  and  cheese  and  ale. ' '  Such 
a  scheme  would  prolmbly  be  based  on  the  existing  division 
of  the  hide  which  thus  Iwcame  the  measure  of  asr^cssment 
disclosed  by  Domesday.  In  the  early  period  of  the  settle- 
ment in  Britain  the  vills  and  even  the  individual  tcncmenia 
would  have  been  more  homogeneous  in  siie  than  ihey 
afterwards  became,  and  this  would  have  made  comparatively 
euy  the  establishment  of  divisions  of  a  hundred  hides.  The 
hundred  hides  may  have  been  composed  of  multiples  of 
an  earlier  unit  of  five  hides,*  or,  by  what  has  been  com- 
pactly called  'Ihe  method  of  sub|)artitioned  provincial 
quotas,'  the  liirger  district  may  have  been  divided  up  in 
smaller  round  numbers  into  sub-districts.'  It  does  not  par- 
ticularly concern  us  here  whether  the  number  at  which  any 
given  sutxlistrict  wii*  rated,  was  distributed,  perhaps  in  terms 
of  five  hides,  among  the  component  vills.  The  hides,  the 
original  settlements,  might  xplit  up,  and  in  the  hand^  of  new 
owners  might  form  difTcrenl  combinations  :  but  unless  they 
became  altogether  cKcmpied  or  the  number  of  ihcir  assessable 
hides  was  reduced  by  ropl  favour,  these  districts  would 
continue  for  all   time  to   be  rated  at  a  definite  number  of 
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hiJ«.s  irT<»{)ectivi:  of  ihcir  actual  stjic.  Thus  it  is  quite  pouihtt 
thai  Iht  hundred  originated  ns  a/i  um't  ih  Iht  assestment  oi 
the  obtigaiions  of  the  frecnieii  towards  the  king  and  that  it 
was  adajiicd  tn  other  purpOKis  tu  nc«il  arose.  Whether  the 
hundred  or  some  smallci  arta  wctc  the  primaty  unit,  Domes- 
day probnbly  only  worked  upon  the  existing  mtAsures  of 
assessment, 

Much  or  what  has  heen  Mid  of  the  hundred  applies  also  to  The  Shbr^ 
llie  history  <>/  the  SAire  or,  ^jt  it  enmc  to  be  called  in  Norman  "'  CoDnty. 
tinirs,  the  County.  ^Vilhollt  unncctssary  rcixitition  it  may  be 
Naid  that  in  the  organiicd  realm  or  the  Inli-r  Anglo-Saxon  kings 
the  name  is  given  to  an  administr<iti%x-  division  of  the  country  ^ 
of  a  size  concspoiidinj;  to  those  among  the  smaller  hcptarehic 
kingdoms  which  were  first  absr)rbcd  by  the  growing  West- 
Saxon  moiian:liy.  I'he  fact  that  such  districts  possessed  not 
only  an  organisation  but  aUo  jl  vitality  of  their  own,  argued 
in  favour  of  their  retention.  And  such  divisions  once  re- 
cognised, would  fonn  a  model  on  which  the  future  provisions 
for  local  government  would  be  based.  It  is  possible  to  divide 
the  shires  of  England  under  three  separate  heads  accoiding  to 
tile  time  and  manner  of  their  formation.  Thus  the  system 
must  be  hild  to  have  originated  in  Wc*sex  where  it  may  be 
described  as  (i)  natural  and  indigenous,  representing  cither 
the  divisions  of  eairly  settlements,  such  as  the  folk  of  the 
l>orsxtas,  \Vi)s»las  and  Sumeraaetas ;  or  the  smalgamation 
of  succeksive  conquests,  such  as  were  ccKiimemoratcd  in  the 
continued  tliough  dependent  cxUtcncc  of  Kent,  SiLi.'.ex,  Surrey, 
Middlesex  and  Essex.  The  convcnicnceofthis  division  resulted 
in  its  spread,  though  on  slightly  different  prindple^  from  those 
which  had  obtained  in  Wcsscx.  For  example,  Mercia  was 
originally  an  aggregation  of  live  regions  representing  the  early 
settlements  of  mid-English  folk,  whidi  Penda  drew  tc^elher  (iti-i 
into  a  ix>weTful  kiiigdom.  Theodore  li&d  attempted  to  retain 
the  old  divisions  in  the  four  dioceses  into  which  he  organised 
the  midland  Church.  Dut  after  Kadwnrd  the  Ivlder's  recvnqucst 
of  Mercia  from  the  Danes,  the  country  was  reo^niwd  in 
accordance  with  the  arrangements  which  were  in  vogue  in 
Wcssex,  with  the  diflerencc  that  (a)  nr/i/rto/ instead  of  natural 
divisions  were  produced  ;  for,  a  convenient  spot  was  thoicn  as 
an  administrative  centre,  and  a  more  or  leM  arbitrary  line  was 
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drawn  about  it  in  utter  disrc^d  of  the  boundaries  set  by 
geography  or  nici-.  Of  this  dilTerctice  a  proof  remains  to  the 
present  day;  for,  whereas  in  thi-  southern  ^hirc*  tlic  names 
of  the  shire  and  of  ils  chief  town  wldom  correspond,  llic 
invariable  coincidence  of  Ihc  two  in  the  midbnds  preserves 
the  foct  of  ihe  previous  existena;  of  the  town.  A  third  and 
smaller  ctau  of  the  F.n^tlish  nhires  is  formed  by  those  which 
may  he  desrribcd  as  (3)  nattiral,  hut  of  lalt  formathn.  These 
are  the  counties  of  Noithiimhria  and  Raw-AngHii.  taich  of  them 
with  a  sqtarate  hislor)-,  which,  though  interi-sting  in  itself, 
is  not  iaiporiant  for  our  present  purpose.  The  dissimilarity 
of  origin  both  as  to  time  and  circumstances  of  The  various 
shiren  made  no  dilferetiet'  it)  the  tnethods  of  their  adminis- 
Iration.  On  this  point  little  need  be  added  to  vrhai  h.u  been 
said  already  in  speaking  of  the  hundred.  Endgur  directs* 
that  the  shire  court  shall  be  held  twice  a  year,  that  the  bishop 
and  caldorman  shall  both  be  present,  and  that  ecclesiastical 
a.<t  well  as  kccuUt  Justice  shall  be  administered.  Tlic  pre.ience 
of  the  sheriff  wa.t  no  doiibt  taken  for  jjrantcd,  since  he  was 
probably  Ihe  convener  of  the  courl.  These  three  ofhcbls  will, 
each  in  his  place,  dcscn-c  a  detailed  description.  For  the 
moment  it  iDuat  be  enough  to  trace  the  history  of  the 
ealdornian. 

The  Ealdormen  were  the  greatest  chiss  of  early  English 
dignil.ines ;  for  they  were  the  rq>resentaiivt*  and.  in  many 
cases,  the  descendants  of  the  kings  of  tlic  now  con(|uered  fulkis. 
Thisfactaflcctcd  their  position  in  throe  ways.  In  the  first  place, 
as  a  national  ol^ccr  an  caldorman  was  nominated,  or  rather 
perhaps  co-o|>te^,  by  tl)c  king  and  the  Witan  in  conjunction ; 
for  he  was  a  mt^mber  nf  ttit  \Viian.  To  ibis  poiition  alsff  he 
owed  his  military  Icadi^rship  of  the  force*  of  the  shire ;  wtiilc, 
thirdly,  under  each  i-a!di>rman  wc»e  grouiKd  several  s}iires 
very  much  after  the  [jattern  of  ihc  old  'hcplarehic  '  kingdoms. 
Indeed,  there  were  probably  never  more  than  seven  ealdormen 
in  Rngtand  at  a  time.  This  lystetn  of  ealdormanic  or.  jiro- 
vincial  nde  wa.%  begun  after  the  consolidation  of  England 
under  Eudward  the  Elder.  Thus,  .I-'lliclstan  formed  the 
caldormanries  of  ICast-Anglia  and  Essex ;  Eadwig  those  of 
Nonhumbria  and  Mcrcia;  while  Eadgar  divided  the  West- 
Saxon  kingdom  into  three  jxirts,  known  respeciivdy  as  the 
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Woatcm,  Ccntml  and  Kastirrn  jircn-incvti,  in  ihe  bttcr  of  which 
llic  Archbishop  of  Canterbury  was  loo  poirvrful  lo  be-  Tivatk-d  ; 
and  finally  Cnut,  a  fotcignci  and  not  a  ri.-prc»:ntatlvc  of  Ihc 
U'dt-Sison  hou.ie,  for  ihe  first  lime  ffive  the  whole  of  Wcssex 
out  of  the  king's  hands.  It  wan  thiii  govcinnieni  of  Oudwinc, 
togcthvr  with  Mcicia,  Norihumbria  and  EaKt-An^Iia,  which 
made  up  the  four  caldormamics  into  whtL-h  Cnut  is  gi-ncrjilly 
said  to  have  divided  England.  It  will  appear,  however,  ttuc 
his  work  was  liitlc  more  tliun  a  conUnuatioti  of  the  jfolicy  of 
his  \Vcst-Sa3tori  i>rcdecessor*.  Uiil  whoever  was  10  blame,  tlte 
work  of  .t!Ifri-d  :ind  R.idward  the  KIdci  was  utterly  undone  by 
their  successors.  Indeed,  the  lasl  century  of  early  English 
rule,  from  the  secession  of  Eadgor  onwards,  is  merely  a  record  i)j9-io66.J 
of  Ihe  struggle  for  power  of  rival  ealdonnen.  Nut  that  llie 
kings  neglected  measures  uf  precaution.  In  anticipation  of 
the  policy  whieli  prov«l  so  iiilal  lo  the  t'lantagenets  in  Ihcir 
later  generations,  the)-  sought  to  connect  ihc  ealdormen  by 
niairiagc  with  the  royal  family,  Again,  they  recalled  into 
existence  old  divi»ons  such  ^s  that' of  Norihumbria  into 
Bemicia  and  Detra ;  or  they  separated  olT  from  the  ({realer 
provinces  smaller  governments,  such  as  the  liwiccas  and 
Magcs.-et3s  ftom  Mercia.  As  a  ihitd  means  they  secured 
the  appointment  of  royal  favourites  and  even  of  foreigoeis 
who  should  be  dependent  on  the  king  alone.  Such  were, 
under  .-Kthelred,  his  favouiiies  .'EKric  who  was  jjlaccd  over 
the  Central  I'rovinces,  and  Eadric  Streona  over  Mcicia  ;  unddr 
Cnui,  the  Danes,  Erie  in  Norihumbria,  Thuild!  in  East-Anglia, 
and,  most  iiiipottani  of  all,  the  semi-Dane  and  royal  favourite, 
Godwine,  tn  Weascx.  But  the  effect  of  this  was  merely  lo 
chdhge  the  hereditary  ealdormcn  int<»  ofBdal  Rarls  corre- 
sponding to  Ihe  [>anish  Juris,  while  there  is  no  sign  that  the 
power  of  the  oRke  was  in  any  way  diminished.  Finally,  the 
kit^i^s  would  occasionally  leave  an  valdom)anr>-  in  abeyance 
loi  a  time  and  merely  appoint  a  High  Reeve,  whose  authont)- 
was  limited  to  the  safeguartlinf:  of  the  royal  inlLicsis.  liui 
provincial  feeling  was  for  the  present  far  too  strong,  and  the 
sua;css  of  Godwine's  family  i»  suflicient  proof  of  the  risk 
incurred  by  a  policy  whose  original  object  had  been  ihe  easier 
admini«trnlion  of  the  united  kingdom  by  the  guarantee  of 
ancient  customs,  laws  and  iib^-ities. 
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§  48.  Among  Ihe  measures  adopted  by  ihe  Conquuror  for 
rclaininii  the  old  En){lish  consiimtion.  sq  far  ax  he  could 
undt-rMand  it,  wa*  the  niainienanc^  if  tioi  ihe  revival,  of  Uie 
nntiun.nl  aiurU  of  hundred  and  ibitc.  Nor  was  this  a  mere 
[)rclcncc.  The  ill-dniiifcs  of  William  II,  h<iwevcrr  they  affcclid^ 
the  local  courts,  evoked  from  his  !Hicc«s»or  an  additional 
promise  of  the  recognition  of  old  custoruK  in  the  matter.  1^0 
compilalion  called  'Leges  Hcntici  I'limi'  professes  10  show 
us  the  courts  with  the  same  constituent  elements  as  before  the 
Con()ue3t :  and  these  courts  oonttnued  to  use  the  old  pnK  oluri; 
of  witness,  ronipurj^ation  an<l  ordeal.  But  the  vcty  dilTcrcnt 
atmosphere  engendered  by  the  Nornmn  nilv,  was  bound  to 
work  rhangcs  in  the  ttiidciii  system,  ^ncl  uUimniirty,  as  events 
proved,  to  supersede  and  thus  destroy  it.  The  most  itnportam 
and  far-reaching!  of  these  changes  may  be  grouped  under  four 
beads.  In  the  first  place,  the  caldorman  or  earl,  as  he  had  com^] 
to  becallcd,  disappeared  from  the  court.  WilliamlandhisBon 
created  very  few  eJirlj,  and  for  the  most  part  they  seem  to  have 
been  rcgardc-d  as  successors  of  the  Knglish  carls,  that  is,  as  great 
msijisltatcs.  Dr.  Slubbs  thinks  it  'probable  1h.1t  some  portion 
of  the  traditional  authority  of  the  caldormatiship  wax  conferred 
with  the  title,'  and  tliat  the  reduction  of  great  territorial 
jurisdictions  to  merely  titular  dignities  was  gradually  worked 
out  by  the  Norman  kings  'and  was  not  a  principle  of  policy 
fully  developed  by  the  Conqueror  himself,"  Whether  the 
title  was  in  its  origin  hereditary  seems  a  disputed  point.-  The 
carl's  endowment  of  the  third  pan  of  the  profits  of  jurisdiction 
in  thcshito-mooi,  together  with  the  recognition  of  hereditary 
succession  in  the  title,  seems  to  date  from  the  time  of  Stephen. 
Meanwhile,  however,  the  kings  had  done  what  they  could  do 
to  .strengthen  their  own  hands  in  lucal  admiTiistralion ;  and 
althougli  they  were  obliged  to  employ  men  of  baronial  rank 
as  sheriffs,  and  could  not  even  prevent  some  of  the  shcriflUoms 
from  becoming  hereditary,  yet  it  was  directly  from  the  ('rown 
that  the  shetins  held  their  authority;  while  tlic  appointment 
of  an  earl  as  sheriff  of  his  own  shire  was  too  rare  to  form 
the  foundation  of  any  administrative  principle^ 

But  there  were  a  few  exceptional  cases  whicli  sliould  be 
noticed.  These  were  Ihe  Counties  J'a/ahw,  as  they  were 
called— eenain  districts,   mostly   bordcr-land-s  in  uhich,  for 
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purposes  or  il«l«nce  or  u  a  matter  o(  rare  pririlegc,  the  v»t\ 
cnjo)e<J  roynl  rights  subject  to  the  xuMrxtmy  of  tlic  C'lovm. 
Uiltiain  I  set  up  four  such  f^ovcrnm^nH—SAre/isAirt  under 
Rojter  Monigomeo'i  which  after  the  treason  of  his  ion, 
Robert  of  BelesiTi«,  *ras  forfeited  to  Hciiry  I ;  Chtikr  under  tioj, 
Hii|;h  Lupus  of  A»-ranches,  on  the  extinction  of  whose  line  in 
1337  it  was,  except  in  ihv  case  of  Simon  lit;  Ntoiilfori,  Rranted 
(o  sons  of  the  Ttri^ntng  Ictn^,  retaining  it«  palatine  tliaiacter 
until  \$i(>i  JCeal,  gninted  to  WilUam's  half-brothi^  Odo, 
Uishop  of  UayeuK,  but  forfeited  for  Odo's  rehellton  in  1081; 
and  Durham  undt-r  its  Bishop,  which  retained  ils  privileged 
position  down  lo  1 830.  .\s  a  proof  of  the  complclely  ge)uratu 
character  of  ihe  jjfrtcrnnient  of  these  dislricis,  it  may  be 
mentioned  that  Chester  wa.«  no)  rcptcwnied  in  Parhaoient 
until  ihc  reign  of  Ilenry  VIM,  not  DuihHni  until  that  of 
Charlejt  II,  There  are  smaller  instances  of  Minilac  go%'exn- 
(Dents  in  llfxhamthhr,  which  remained  a  <'ounly  I'uUtine  • 
under  (he  Archbishop  of  Viirk  until  ils  iininn  mith  Northunil>er- 
land  in  1571  ;  t'tmbroAfshirt,  which  kept  its  privileges  from 
its  conquest  by  1  ictiry  1  until  1 536 ;  and  tlie  Ifit  of  Ely,  which 
was  a  royal  franchise  under  its  Bishop  from  Henry  I  to  1538. 
But  the  only  subaet^uent  initaiice  of  the  grant  of  these  roysl 
privileges  on  a  large  scale,  w.i«  that  of  I^n<iifttr,  which  was 
given  by  Edward  HI  to  his  cousin  the  Earl,  or  Duke  as  be 
shortly  afterwards  became.  In  the  person  of  Henry  IV  ihc 
Duke  of  I^ncaster  became  also  king;  but  it  was  not  until 
the  attainder  of  Henry  VI  that  it  was  definitely  united  to  the 
C'rou'ti  a.1  such,  and  csKn  this  union,  though  contirnicd  by  an  Act 
of  Henry  VII,  left  it  'under  n  separate  guiding  and  governance 
from  the  other  inhciilanccs  of  the  f^irown.'  Thus  in  the 
counties  of  Chester,  Ihirbam  and  Lancaster,  which  atone  arc 
of  importance,  the  king's  writs  did  not  run :  Ihe  sole  ad- 
ministration  of  Justice  lay  with  the  carl  in  whose  name  writs  were  j 
tsstKd  and  offences  were  punished  as  against  his  immcc.  They  f 
all  had  Courts  of  Common  law  and  separate  Chanceries,  the 
Ju(^es  of  which  were  appointed  by  the  wrls  until  1536,  when 
many  of  the  specbl  privileges  were  curtailed  by  Statute,  'llie  vs  lien. 
Chancery  Court  of  Lancaster  still  exisia ;  but  (lie  Courts  of  ^'''-  ^ 
Picas  at  Durham  and  of  Common  Pleas  at  l^ncasler  were 
ubulUhi.-^  by  the  Supreme  Court  of  Judicature  Act  of  1873. 
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The  romovaJ  of  the  oldorman  from  the  shire  court  li-ft 
die  way  free  for  ihe  a<t>anctrin«ni  of  tlu-  slieriff  in  supreme- 
|>owt.-f  IT)  IocjU  matlors.  Originally  ihc  ihi-riff  had  been  the- 
reprcsenliilivc  of  rojnl  inii-ti-sis  anil  wpwinlly  the  steward 
of  the  royal  demesne  in  his  own  shire.  His  conlimial 
presence  mode  him  siso  the  judicial  president  of  the  court 
and  the  ordinary  adnttnisiraior  of  (he  Ihw.  Thus  the  items 
for  which  he  was  accountable  to  tht  king,  consiMcd  not  only 
of  the  rents  from  the  lenani^  of  Ihe  demesne,  but  also  of  the 
profits  of  jiixtice,  espe<'ially  such  a.i  ar^xu*  from  the  Pleas  of  the 
Crown  or  eajw-s  reHerved  for  roy.il  judges,  and  of  all  those  royal 
rights,  such  as  the  right  to  ireasurc  lro*c,  which  grew  with  the 
growth  of  the  royal  prerogative.  In  many  cases  the  sheriff 
formed  thcK  profits,  thai  is,  he  paid  a  lump  auin  into  the 
Exche(iuer  as  reprcsenlin>!  what  he  levied  from  tlie  *hin; ;  but 
the  oi)portunitii's  for  extortion  given  by  this  systero  caused  the 
wealthier  portions  of  the  shire  to  seek  to  maVc  terms  with 
him  or  to  escape  altogether  from  his  control.  The  intioute 
connection  between  the  sherilTand  tite  Oown  makes  llie  rise 
of  the  king'.s  power  an  index  to  that  of  the  sheriff.  Tlius 
after  the  C«nnu<-rt,  although  the  slieriff  was  called  fite-eomti 
by  the  Norman^t,  he  was  tn  no  sense  dei>endent,  like  the 
French  and  Norman  Utiliffs,  on  the  Conies  or  earl.  In  fact 
the  office  conveyed  so  much  power  thai,  under  the  first  two 
Norman  kings  and  again  in  the  early  days  of  Henry  II,  it  was 
sought  by  powerful  nnblus  and  ccclesiaslics,  who  often  jiaid 
large  sums  for  the  post,  and  occasionally  succecdtd  in  making 
it  hereditary.  A  very  little  advance  in  that  direction  would 
hare  reproduced  the  great  provincial  governments  of  the 
prie-Con<iuei.t  em.  Henry  1  aitemptcd  to  remedy  ttie  miMake 
of  his  father  and  his  brother  by  iipjjoinlini;  to  tin-  shcrifTdoms 
residi-nl  justices  »;upcrior  to  the  shcn'/fs  and  membeis  of 
the  newly  formed  lixchequcr ;  but  thc<e  last  were  weak  or 
even  too  much  in  le^iguc  with  the  'b«rone«  scaccatii'  who 
audited  their  accounts ;  so  thai  such  appnintmcnu  formed  no 
efficient  check  upon  extortion.  On  the  oiher'haiid,  when,  after 
(he  Inquest  of  Sheriffs  in  1 1  ;o,  Henry  II  found  it  ncccssnr)'  to-/ 
remedy  the  mtstaltes  of  his  early  days,  he  repeated  his  grand- 
blhcr'E  method  of  appointment,  but  took  care  lo  keep  scpara(c 
(he  individuals  who  filled  respectively  the  offices  of  sheriff  and 
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of  JustKc.  The  appoiniDKnl  to  the  office  of  sherilT  was 
generally  for  a  term  of  yt-ars,  though  it  wu»  rcv-ocablt.-  at  the 
ro)-al  pkasuTc :  and  the  duties  of  llw;  office  may  be  dc^tcribed 
as  fourfold.  In  thv  ftrsi  place,  now  that  thi:  caldorman  wak 
gone,  u|ion  ihi-  sheriff  fell  ihc  mifitary  duties  of  summoning 
atvd  supcrinicndittg  lh«  c<]ui|)tr.eiil  of  the  Icisc-r  Iciwnls-in- 
chief  and  of  leading  the  forces  of  the  local  fyrd.  In  jhdidal 
maticre,  as  the  luc^l  '  Juntiliariux  regis '  ti«  still  presided  in 
the  shire  eourt.  As  il  f«iUt  oflker,  be  raised  the  Hue  and 
Cry  and  supenised  the  nrrangcmentK  of  the  Frankplcd^ ; 
while  to  his  earlier  Jinandal  responsibilities  tras  added  the 
ccrilection  of  the  feudal  dues  of  the  lesser  ttiianlfrin-chief  of 
the  Crown. 

And  while  the  sheriff  climbed  into  a  poiulion  of  supremacy  tl\WM  I'l 
in  local  alTairs,  the  sqiecial  .sphere  of  his  jurisdiction  not  un-  j-ti'^"'' 
naturally  tended  to  increase  in  importance.  This  came  about 
in  three  waj-s.  In  the  first  place,  the  value  of  the  hundred 
OS  an  administrative  division  was  seriously  weakened.  \\v 
have  already  seen  that,  ui  Ani;Io-Saxoii  times,  the  grants  of 
'sake  and  soke'  exempted  those  who  were  subject  lo  ihcni 
from  attendance  at  tlie  court  of  the  local  hurulred.  The  cir- 
cumstances uj  the  Norman  Con<]ucit  multiplied  the  rij^ts 
of  priviiie  lords  i^iid,  in  many  hundreds,  the  great  extension  of 
manorial  jurisdiction  under  whatever  name,  must  have  left 
few  to  attend  ihc  local  coun.  At  the  same  time  (he  hundred 
was  made  responuble  for  the  pTescntmcnt  of  Englistuy,  and  t(C 
It  vas  exteiH^  a  liability  (or  otlier  police  penaltiet  for  which^ 
the  »ilU  were  primarily  answerable.  And  even  where  the, 
hundred  court  continued  to  be  held,  its  jurisdiction— both 
criminal  and  civil — was  enfeebled.  The  new  police  regulations 
introduced  by  the  Conqueror  set  up  a  machinery  which  could 
be  convenicnily  applied  to  the  purposes  of  criminal  justice  in 
a  court  which  came  to  be  known  as  the  Sheriffs  Tourn.  The 
introduction  of  ^c  possessory  assucs  by  Henry  II  and  the 
cnormou.i  in)poiian<re  assunted  by  them,  irLtn.sfcircd  to  the 
&hite  court  the  most  imporiani  class  of  civil  cases  In  mediaeval 
bw,  and  left  to  tlie  hundred  tlie  Itearing  of  only  small  actioni 
□f  debt  and  trespots.  For  this  purpose  the  baitiif  held,  under 
flcnrj-  II  apparently  e%-ery  fortnight,  and  under  Ilenr}'  III 
every  three  weeks,  a  small  court  which  came  to  be  known  as 
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the Curia  Parva  Hundrtdi.  Bill  this  court  was 
icgarcled  as  irifKrior  lo  Ihw  shire  court;  it  simply 
a  dilTcTKnt  ckst  of  ijsses.' 

Meanwhile,  ihc  nwressary  activity  of  the  shire  court  so  enor- 
mously increased  that  the  old  six-monihl)'  meetings  appointed)^ 
by  Eadgat's  Law  were  quite  insufficient.  Even  as  early  as  the 
reign  of  Cnut,  the  Icing  provided  for  a  more  Trequent  meeting 
in  ease  of  need*  In  the  Ordinance  which  tdtored  the  loc^ 
courts  lo  dicir  condition  before  the  CoiH|uesi,  Henr^'  I  re- 
serves to  himself  (he  right  of  sumin<}iiiiig  them  Tor  royal 
business  oftener  than  the  uauiil  nunibi;r  of  times  which 
a  pasnge  in  the  '  I^ges  Hwirici  Primi '  interprets  as  slill  twice 
a  year  for  the  -shire  courls,'  This  very  infrequent  meeting 
of  the  shire  court  has  been  accounted  for  on  the  ground  that 
bfcforc  the  Conquest  most  of  rtie  judicial  ■■oik  was  done  in 
the  hundred  court,  and  that  preliminary  steps  in  judicial  pro- 
cedure may  have  been  taken  in  iion-coinpubory  meetings  of 
the  shire  court  which  would  be  held  as  preparatory  lo  Ihc 
solemn  half-yearly  meetings  at  which  all  suitors  were  obliged  lo 
attend.*  Equally  probable  is  it  that  after  ibe  Conquest  "the 
increase  of  busineu  under  ilie  new  system  of  writs  aiid  assixes 
.  .  .  involved  the  frequent  adjournment  of  the  court  for  short- 
terras,'  or  that  'the  gradual  withdrawal  of  tlie  more  impurUint 
suits'  increased  'the  number  of  less  im|K>rinnt  meetings  for 
the  i-onvi;niencc  of  petty  suitor^,'*  Whatever  the  reason, 
ihe  Charier  of  \l^^  witnesses  to  tht  custom  of  frequent 
sessions  by  appointing  tliat  the  shire  eourt  shall  meet  not 
more  than  once  a  month,  and  even  less  often  where  such  has 
been  the  custom."  Thus  in  the  thirteentb  century,  if  not 
earlier,  the  name  shire  or  county  couti,  as  pethaps  it  xhould 
l>e  called,  %t&ws  applicable  to  no  less  ihaii  three  kind%  of 
meetings— a  monthly  court,  a  tialf-yeaily  court  which  was  dis- 
tinguished OS  the  Cireat  or  General  Counties,  and  a  specially 
convened  court  with  an  unusually  large  number  of  suitors  to 
meet  the  itinerant  justices  when  at  long  intervals  they  came 
to  hold  a  general  cyrc.  Of  the  suitors  to  these  vaAous  assem- 
blies something  will  be  «.iiil  presently  ;  but,  after  no  less  than 
before  the  Conquest,  ihey  were  the  judges  or  doonu- 
nten  of  the  court,  that  is,  they  found  tfic  customary  law. 
Their  T>umbers,  honever,  would  often  be  tintited.    As 
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seen  in  xpcakin);  gf  ihtir  igualilication,  ttie  auiturs  of  the  local '  ^-  «-d  -V 
court  would  ordiruril)-  Im;  a  %ma\\   body :  in  any  given  cnsc  ufj^^j 
sonic  of  ihtm  might  not  be  peers  of  tht-  patties  and  so  would  iHrastf  ' 
be  unable  to  take  port  in  the  judgement ;  white  for  ihc  trans-  ^""""•■^ 
action  of  ilie  ordinary  liu.iincM  there  seem  indications  of  ihc  G^^%ue]^k 
a])|>oimmt^nt  ol  u  MHall  committee  of  the  whole  body  calkd  IniiwL     1 
'  bu/oms,'  poMibly  a»  denoting  the  *  men  of  affain "  (betotn).'  "'"■ 

But  the  shire  court  wbs  concerned  chiefly   with  civil  mifnt,  IJif  ^tiP'l'^ 
Mid  the  rea3  influence  of  the  sheriff  came  lo  be  exorciacd  in  "*'"■ 
his  half-yearly  journey  through  the  separate  hundreds  when,  as 
ro)*al  commiisiuncr,  he  disposed  of  t)ie  small  criminal  cases 
which  coold  be-  most  caitily  dealt  with  in  the  places  where  the 
deeds  were  committed.     It  is  to  be  remembered  that  a  great 
many  of  the  hundreds  both   before  and  alter  tli^  Norman 
Conquest   were  in  the  hands  of  (nivate  lords ;  and  if  swrh 
lords  added  \o  th<^  powers  in  those  districts  tl^  right  of 
taking  View  of  braiiKpleil^t:,  tlieshcrilf  was  practicaDy  excluded 
from  the  exercise  of  all  authority  within  the  bounds  of  thai 
hundred.    The  court  which  he  held  in  those  hiindrcdx  to  which 
his  power  extended,  the  Shtriff's   Thurn  and  Lttl  (Tumus 
Vice-comitis),  ihough  it  uas  often  called  the  Great  Court  of 
tlie  Huitdrcd,  was  a   branch   of  the  shire  court ;  but  being 
held  l>y  viMuc  of  royal  commission,  unlike  the  shire  court  it 
was  a  royal  court  of  record,  that  i«,  its  cases  could  be  qtiolcd 
as  precedents.     It  socras   likely  tlut  this  cOlirt  origiruted  iri 
the  As3i):e  of  Clarendon  irt   1166.     The  first  cUittc  tUrvridK 
that  inquiry  shalj  be  made  separately  by  the  judges  and  the 
sheriffs  in  each  county  and  hundred   through  the  agency  of 
twelve  men  of  ttie  hundred  and  four  men  of  tht-  *  ill  coiiecrninft 
the  commission  of  misdcmtaiwurs."    But  wc  know  tliat  out  •  S.  C,  143. 
of  the  chief  d&tf-s  lof  the  lourn  came  to  be  the  maintenanci; 
of  the   frnttk{>lcJ)(e.     Now,    the    frankpledge    existed   before 
Henry  II 1  but  me  procedure  of  the  piescniment  of  criminals 
for  trial  by  a  \wy  of  ttte  neighbourhood  k'as  inirodu<:e4l  l>y 
him,  and  rmi  uniuitur.dly  it    hut    been   conjectured    tliat  the 
easiest  mtihod'was  to  uic  the  alrciidy  existing  machinery  for !  ^*^''!'^' 
this  latter  purpose. '  Thus  '  the  duty  of  produpi^  one's  nciyh-  stUtt ' 
hour  to  answer  accusations  (the  duty  of  the  frankpledges)  ^imm* 
could  well  be  convCTttd  into  the  duly  of  telling  ules  against  ^^^^ 


him.'^ 


XXK-XHViL 


336 


ENGUSII  COKSTITUTIONAL  HISTORV 


Ita 

'  P.amdM. 

Moilliiad. 

StUet 

Ptiai. 

»vill.- 
xxxiv. 


(3)  Direct 

uon  (if  ihc 
Cniwn  \ri 


Monnpily 

of 

crtminul 

jiulicc. 


The  procedure  of  Ihc  SherifPs  Toum  '  needs  a  detailed 
description.  Tliere  were  presenl  before  (he  sheriff  represcnia- 
lives  from  each  police  district  whetlier  vill  or  tithing.  From 
the  fornief  came  the  reeve  and  four  me«,  from  the  latter  the 
tithing  man.  In  places  nhere  both  systems  prevailed,  both 
sets  of  repn^sciitutives  wuutd  come.  In  addition  to  these  there 
would  be  a  jury  of  twelve  freeholders  to  do  duty  for  all 
tlw  freeholders  in  the  hundred,  who  probably  In  theory  should 
have  hcen  present.  Before  these  rcprcscnUitivcs  of  villi:  and 
tithings  the  sheritT  placed  a  set  of  inquiries  called  ■  the  articles 
of  the  view,'  different  in  different  places  and  at  different  times. 
The  object  of  these  was  threefold— to  see  that  the  preiper 
working  of  the  system  of  frankpledge  wa.i  kept  up ;  and  to  gel 
accu^tions  both  against  those  sus|>«cted  of  aterioiis  crimes  so 
(hat  iht7  might  be  kept  in  safe  cuttody  until  the  iic^xt  vitnt  of 
the  ntyal  jiidgi-s ;  and  against  those  accused  of  all  kinds  of 
minor  offences  which  the  sheriff  himself  was  empowered  t 
punish  sumraaril)'  by  amercement.  The  answers  of  the  n 
presenlativei  of  vills  and  tithin{;s  took  the  shape  of  presen 
mcnts :  ihi:  names  of  thoite  preMnced  were  laid  liefore  thi 
twelve  freeliolders,  and  tbo«e  accusations  which  they  ei 
domed  were  dealt  with  according  to  the  gravity  of  the  offeno 
Finally,  the  sheriff  as  sole  judge  decided  whether  a  susp< 
should  be  kept  for  the  king's  judges  or  should  be  let  off  wit' 
an  ametccincnt :  but  in  the  latter  case  he.  did  not  settle  th 
lunount  which  was  to  be  paid.  1'wo  or  more  suitors  of  thi 
court  were  chosen  for  ihr  piirj)ose  iit  the  "jK-ning  of  the  r.ou 
•nd  took  an  oath  that  they  would  do  (he  work  justly. 

The  laM  class  of  changes  wrought  by  the  altered  circu 
stances  of  the  Conquest  in  the  local^  courts,  came  from  t!' 
active  interference  of. the  Crown  in  provincial  adminiilnitto 
This  took  three  princijul  shapes,  (i)  It  nill  he  seen  presently' 
that  in  their  criminal  code  the  Anglo-Sax t>ns  tiad  reached  the 
]>oini  at  which  .ill  except  the  tnoti  serious  crimes  could  be 
atoned  for  by  payments  of  various  kinds,  '(.'riminal  justici 
was  thus  a  source  of  revenue ;  and  when  the  king  was  assi 
iiig  his  position  as  supreme  judge  in  the  land,  an  addttiona! 
incentive  was  given  10  his  desire  to  reserve  certain  riav«»  »i 
coses  for  trial  by  himself  01  his  oAiceTs  alone.     It  i^  i"  f  in'lt's 
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calli^ii  I'leas  of  tlie  CtouiL^'^lt  indutUd  a  comparatively  small 
number  t>{  offences,  conxutmff  diiefly  of  acts  involving  or  likely 
lo  involve  serious  breaches  of  the  peace,  and  of  neglect  of 
militar)'  duiy ;  and  these  were  cherished  quite  as  niuch  for 
their  saleable  value  as  for  the  special  power  with  which  they 
endfiwed  ihe  royal  authority.  F.vt-»  after  the  Norman  run- 
que«i  the  kJnus  did  rtpt  l»-<iiatt-  Hi  urant  avfay  a)!  lif^rf^  of 
iiqiiortant  rights  of  iuTi^dic^mn ;  bm  the  mere  f.ici  that  the 
powers  granted  grew  more  extensive  with  the  lapse  of  time, 
shows  that  llic  claims  of  the  king  were  rising  until  they  in- 
cluded the  right  to  prohibit  the  exercise  of  any  criminal  juris- 
diction except  such  as  bad  originated  from  an  express  royal 
grant."  \Mi«e  the*e  powers  had  not  been  granted  away  they 
were  exercised  at  dm  liy  tin:  slicrifls.  then  by  ypecJallv  ap- 
pointed officew  called  t  r(iriin<;r^.  and  finally  they  were  reserved 
for  the  hearing  of  the  kin,e"s  imk-i-s  in  ihcir  drcuilv 

(i)  It  is  only  in  quite  modcri)  times,  since  the  Judicature 
Act  of  1875,  that  there  has  been  any  strict  system  of  appeal 
from  court  to  court  rccogniMtl  in  Kn)(lish  ("ommon  law.  But 
the  ei-olulion  of  the  system  of  writs  enabled  the  king  to  ofler 
remedial  justice  to  all  his  subjects  who  would  pay  for  it.  Even 
in  Anglo-Saxon  times  a  litigant  could  '  forsake '  the  prnposed 
doom  or  judgement  of  the  local  court  by  clinrging  with  false- 
hood the  d<x)mBinen  who  tittered  it.  With  the  introduction 
of  a  syslem  of  wJits  a  litigant  could  obtain  a  writ  of  false 
judgement  by  which  the  sheriff  01  other  ofGml  of  a  locat 
court  was  bidden  '{o  send  before  llie  king's  justices  four 
suitors  of  the  court  bearing  a  record  of  the  proceedings  of  the 
case  in  question.  If  t^e  facts  of  flir  record  were  disputed, 
battle  might  ensue  between  the  complninanl  and  the  champion 
of  the  local  court;  if, they  were  admitted,  there  would  be 
a  question  of  law  for  the  judges  to  decide.  False  judge> 
ment  would  lead  to  amercement.  Again,  actions  begun  in 
seignorial  court:*  and  in  a  levsei  degree  those  begun  In  Ehirc 
courts  could  be  removed  before  judgement  for  hearing  by 
the  Curia  Regis,  liven  acliontt  that  had  licen  henrid  by  the 
itinerant  justices  who  were  regarded  as  part  of  the  Curia 
Regis,  could  be  evoked  before  one  of  the  central  courts  which 
during  the  thirteenth  century  became  pcrmatwnl  at  West- 
minster; and  the  errors  cfthcjudgcswoatd  be  corrected.    Even 

Z 


■    45 


11. 


1-1. 


338 


ENGLISH  CONSTITUTIONAL  HISTOBV 


ment, 


>  S.  C  101, 
IS. 

•JTMA  loS. 


"  r.  a»JM. 
ii.  sn  517- 
1 B)  I'tirme 

[ions. 

V  M- 

Thrif 


ihfi  ecclesiastical  courts  were  subject  to  the  interference  of  the 
Crown  ;  bul  after  the  failure  of  iht-  direct  altcmpt  to  supervise 
them  by  the  t'onstiiulions  of  Clarendon,  tlu-  safest  method  of 
asserting  the  ru)-Jil  power  was  by  the  issue  of  prohibitions  to 
the  ecclesiastical  judge  to  meddle  with  any  panicQUr  suit. 

(3)  But  there  were  smaller  and  less  plcftKmt  ways  by  which 
the  cxleni  of  the  rwyal  power  could  be  brought  home  to  the 
suitors  of  the  local  courts.     Evciy  offender  was  regarded  at 
first  as  a  sclfcoustituted  outlaw  whose  life  and  property  lay 
at  the  mercy  of  the  king.     But  the  king  found  it  more  profil- 
■ble  to  allow  the  offender  to  condone  his  offences  by  the  pay- 
ment of  a  sum  of  money,  which,  when  il  was  arbitrary,  was 
known  as  an  amtrcemcni.     S  grcil  number  of  such  [Kiyments 
eamc  to  be  liKcd  sums  ;  bul  the  kincs  were  always  interested  in 
declaring  that  offenders  lay  '  in  misericordia  sufi,'  so  that  they 
could  adapt  the  penalty  to  the  pcisilion  and  wealth  of  the 
cul|irit.     It  was,  however,  regarded  by  the  people  as  a  haidship, 
and  Henry  1  promised  in  his  charier  thnt  .1  perulty  of  the 
kind  should  be  moderate ; '  and  in  his  charter  to  the  citiiens 
of  London,  that  it  should  not  extend  beyond  the  citiam's  toeft\ 
of  a  hundred  shillings;'  but  a  greater   safeguard  by  in  thej 
cuuom  sanctioned  by  Magna  CarU  fS  ao)  by  which  amerce- 
ments were  'affcered,'  that  is,  the  sum  to  be  paid  was  lixedj 
by  a  small  committee  of  a  man's  social  oquals.     It  was  thisi 
clause  which  also  prevented  the  imposition  of  a  fine  in  the' 
modern  sense;  but  imprisonment  was  indefmitc  in  Common 
taw,  that  is,   'during  the   king's  pleasure,'  and   the  judges] 
devised  the  method  of  |xisain^  .sentence  of  imprisonment  and] 
then  allowing  a  pri»onci*lo  make  an  end  (fim-m   facere)  of) 
the  matter  by  paying  a  sum  of  money.     1  r^lI)Ii^onmelll  wml 
a  troublesome  and  unsafe  method  of  dealing  with  offenders  :  ( 
a  sentence  of  imprisonment,  therefore,  became  merely  a  method  | 
of  inflicting  fines  without  violating  the  Common  law.' 

%  49.  liiesecotidclassof  courts  through  which  the  Common  J 
law  of  the  l.ind  wa.i  admin istcic<l,  w^e  those  of  the  English] 
ihegns  and  of  the  later  lords  of  manor*.  We  hate  seen  '  that  1 
ibe  widest  chasm  to  be  bridged  over  between  ihc  Koman  j 
and  the  feudal  manorial  systCRis  is  presented  by  the  absence 
in  the  former  of  tlial  right  of  private  jurisdiction  which  a  so 
essential  a  feature  of  the  feudal  system.     Here  we  ure  not^ 
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concerned  to  build  itut  bridge.     All  that  tiei^l  be  xaid  i«  that 
the  origin  of  prtvjile  jumdictioii  in  I^nglAnd  is  ii  mucli  dis- 
puted iwint.    The  An^lo-Saiiuii  terms  which  denolc  it — sake 
and  solcc-  arc  pranicatly  nc^'cr  found  as  a  formula  before  tlic 
reign  of  Eadwaid  thf  Conffssor ;  and  wliik-  we  may  ri-je<:t 
Ktiiilile's  t'X|ilatiatioii  of  llieir  laic  appearance,  ihai  '  they  were 
so  inherent  in  th«  bnd  a'*  not  to  recjuiie  pnnicuiaiiTation''  |  Cad.  I 
in  the  grants  made  by  the   kings,  there  is  little  consoUtion ''  '^''^' 
in  Dr.  Stubbs*  remark  that  they  'bcour  almost  universally  inlj'/' 
Norman  grants  of  confirmation,  as  describing  definite  tmmu- ,  j^.j, 
niiies  which  may  have  l>een  only  implied,  though  neceKMrilj'  /„/Tvtj.  u 
implied,    in    tlie   original   grant,   and  ciislomarily   rccogniml  p^Ktuia/,^^ 
undvr  thc«;  namcu.'*     Many  writers  have  iricd  to  explain  the  j^^^fj^ 
two  words.'    OfK-  {it  docs  notj'niuch  matter  which)  may  mean  CmI.  Dift^ 
the  right  to  the  jurisdjctidh  itself:  thi-  other,  ihe  right  to  the  '■.  *'''■ 
amercements  arising  from  it.     IH.  Stubbs  concludes  that  it  is  j -■  i^^.j 

'analljteraltve  jingle  which  will  not  hear  close  analysis';  and  to  Aduns    1 

this  cxnlanation  Proftwsor  Maitl.tnd  appcai^i  in  evidence  of  the  ^■."^?'!" 
ami()uity  of  the  phrase.*     I  here  is  no  doubt  about  its  meanmg  MuiUnd, 
when  it  appears;  it  carries  with  it  tlic  jurisdictional  powers  of  a  ■^■'"' 
manorial  court.     Two  explanations  of  its  late  appcnranre  have  fnd^" 
been  offered.     Mr/  Af&nis  notes  that  Ihc  word  'soke'  appears  i/.i/,  54.5,1 
btforc  its  comiwinion  and  that  the  earlicsl  e>t.inl  cliartcra  contain  <  iMmti- 
grants  of  the  pecuniary  profits  of  justice  which  otherwise  would  ^"A 
have  goiK  to  the  ktng.     He  explains  thai  the  jealousy  of  the 
magnates  towards  the  king   prevented   th<^  amelioration    of 
the  law  and  lhcrcb>'  ei)couraj;ed  a  resort  to  the  arbitration  of 
the  lord  in  preference  to  the  national  courts.     Such  arbitrntion 
would  be  conducted  according  to  the  jtKlicial  fonnx  In  use  in 
those  coutu.    Then,  from  the  continent  came  the  idea  that 
the  administration  of  justice  was  no  less  a  possession  of  ihc 
king  than  the  taiid  and  otficcs  of  which  he  had  been  wont  to 
dis]>o^e;and  Eadward  the  ConfeMor's  additional  grant  of 'sake' 
conferred  on  the  arbitration  of  the  lord  the  status  of  a  Icj^l 
court.     It  teems  doubtful,  however,  wliether  the  meaning  of 
the  terms  '  sake  and  soke '  would  have  been  lost  so  soon  after 
the  Conquest,  if  the  rights  which   they  expressed  had  been 
forinuhied  so  late,  and  as  the  result  of  a  definite  royal  {irant : 
[■rofeMur  Maiilaml  |x>ints  out  that  the  formula,  of  which  this 
jir^le  ti  th«  indispensable  part,  appears  at  the  time  wltcn 
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TO)-a1  writs  were  taking  the  pbce  of  the  Latin  chartcn.    SuO 
writs  were  less  fonn»l  than  \\w  charters,  and  iitidt-r  Eiidwar 
the  Confessor  th<r)-  were  usually  written  in  English.     The  lirs 
fact  may  well  lead  us  to  think  ihat  many  of  the  early  writs' 
ha«  been  lost :  the  second  would  explain  the  appearance  of 
the  forinub  in  question.     In  any  com  ibne  seems  ground  for 
bclievin;;  that  t1ic  origin  of  private  junndiction  is  to  be  )>Ought 
long  before  ibe  clewmth  cenlitry. 

We  have  seen  tliat  grants  of  buokland  IninsfeTTcd  to  111 
grantee   (he   right   to  certain  or,   in  extreme    cases,  to 
of  those  dues  which  would  otherwise   haw    been   paid 
the  Crown   by  the   inhabitants  of  the  land  which  was  th^ 
subject  of  grant.      Now,  among  tliese  trans-ferred  lights  was" 
often   included  one  which    practically    made    o\tt    to    the 
grantee  tlie  right  to  the  witcs  or  t>enaltic«  due  to  the  liing 
in  cumpcnsniion  for  crimes  committed  on  the  granted  land. 
In  view  of  the   fact  that  'even   in    the   da)rs  of  full-grown 
feudalism  the  right  to  hold  a  court  was  after  all  rather  a  lisci 
than  a  jurisdictional  right,''  we  m.ny  easily  believe  that  tlrt 
question  how  the  dues  should  he  collected  was  a  matter 
comparative  unimport-ince.    The  grantee  might  use  the  exis 
ing  machinery  of  the  neighbouring  local  court  fat  their  exaction  j 
even  if  the  'superiority'  given  him  extended  over  the  wholt 
disttict  from  which  suit  was  due  to  the  court,  it  did  not  alte  _ 
the  method  o(  procedure.     His  steward  tuok  the  place  of  the 
local   bailiff,   but   the  suitors  still  remained  the  judges  of  llie^ 
court.    Such  lords   might   be  the  'landricas'  mentioned  M 
the  taws  of  the  last  century  of  Anglo-Saxon  h'ttlory.     Domesda^ 
records  many  Mundreds  of  which  the  soke  was  in  the  h.inds 
private  lords.     But  the  lord  might  set  up  a  court  of  his  ov 
In  this  case  he  was  merely  regarded  as  owning  the  soke 
a  certain  portion  of  the  hundred  and  those  who  did  suit  alj 
hit  court  were  naturally  exempted  fiom   attendance  at  tlM^ 
local  court.     Here  wa.i  /Af  iextnning  o/  seigf*orial  juritdUtioH. 
By  the  time  of  the   Norman  Conquest  ihcie  private  courts 
were  bcioming   too  numepoun  to  be  regarded  as  »;|>aratcly 
orgaoiwd  portions  of  (he  hundred.     lUii  it  wils  the  Norman 
lawyers  who   simplified  the  confused  relationships  of  Anglo- 
Saxon  days  by  constdidating  landownership  with  jurisdictioti 
over  all  (he  inhabitants.     So  far  we  have  been  speaking 
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holders  of  bookland — the  great  churches  and  monasteriea,  and 

a  few  of  the  greatest  Ihcgns.     The  jurisdiction  bcsiowcd  on 

them  WIS  of  the  moot  extensive  kind :   in  some  cases  even  tha 

'  Iriiioda  necesfltas '  wan  not  cxce[)ted  frocn  the  grant     True  the 

gram  does  nol  culend  lo  the  '  bolli»s '  crinio :  the  king  retains 

in  hii  own  handf  the  highest  criminal  juriKdtciion.     But  in 

renerving  for  himself  ihc  cognijancc  of  cctuiin  Kpccified  classes 

of  offences  as  picas  of  the  ciown,  C'nui  apjxairs  to  be  trying 

to  dravf  a  line  lieforc  it  is  too  late,  beyond  which  such  grants 

shall  not  be  carried.     But  the  feeling  of  the  time  is  too  strong 

for  hiin.      The   only  w;iy  to  repress   violent  crime  is  to  arm 

with  the  fullcsl  authority  lh<-  person  of  supreme  local  influence. 

Hence  (!nui  him^ilf  is  found  granting  away  the  \-cry  jiimdic- 

tion  which  he  has  just  reserved  for  the  Crown.     The  nrsult  was 

that  although  the  grants  of '  rake  and  xike '  denoted  powers 

which  were  only  in  the  king'*  gift,  apparently  they  «'ould  have 

left  the  Anglo-Saxon  king  with  no  jurisOiciion   of  any  kind 

exceirt   in   the   lii«   resort.'      Moreover,   ihc   owners  of  these '/•,  aW  <Ii 

great  '  superiorities '  not  only  loaned  out  portions  of  their  land,  '•  S&J. 

but  even  delegated  jurisdiction  to  others.     The  two  did  not  by 

any  means  go  together;^  man  might  hold  Ins  land  of  ont 

lord  and  he  in  the  soke  o "jurisdiction  of  another.     Many  such 

owners  of  M^ke  would  nol  be  in  a  |>osilion  to  hold  a  tourt  of 

their  cwn :   ihert  was  no  necessary  connection  between  the 

holding  of  a  '  raancrium  '  and  the  exercise  of  jurisdiction  over 

its  inhabitants.     Such  an  owner  would  generally  content  him- 

SL'lf  with  claiming  his  wit«  and  other  dues  through  the  local 

hurtdred  court.     But  meanwhile,  in  its  intense  anxiety  to  cope 

with  vigleiil  crime,  especially  with  theft,  the  law  was  making 

the  lord  incr^tasingiy  resjH>ria.iMi:  for  the  ap{>carance  if  not  the 

actual  conduct  of  his  men  ai^;  when  taxation  became  important, 

for  the  payment  of  their*  portion  of  the   Danegeld   as  well. 

Thu^  much  of  what  was  meant  by  seignorial  po«-er  was  being 

rapiitly  loiuoliduted  jtl^^  before  the  Norman  Conquest.     Per- 

hupr.  ulH-r  .ill,  the  siitiplificjition  of  relationships  undertaken  by 

the  Nonnoin  lawyers  was  no  such  giganJie  task  as  is  usually 

supposwl.     At  any  rate  it  was  very  soon  carried  through. 

With  the  Norman  Conquest  the  questions  connected  with  The  f Beet 
•private  juri''dicti<in  alter  in  rhaiactcr.     Under  the  Anglo-Saxons  ^''''* 
such'junsdiclion  (Kthaps  implud  the  right  lo  hold  a  court.  ConijUMi 
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bul  did  noi  ncccssinlr  result  in  a  couit.  much  less  in  an; 
classificaiion  of  courts.      But   now  ilui    the    possession    o; 
a  niatior  was  held  to  imply  a  court,  subinleudalion  meant  ti 
eiiucnce  of  a  ht«nrchy  of  couits.     In  the  longu^c  of  tti' 
Norman  lawyers,  the  old  owner  of  bookland  was  now  possc&s>.-d' 
of  an  Honour,  that  is  of  aii  a^regatc  of  manors.     The  UKyvra 
Idl  us  that,  «lthou);li  a   manor  necessarily  carried  with  it  tin 
right  to  hold  a  court  for  ii«  inhaliiUints,  even  if  the  manor! 
which  fomicdiin  Honour  vcrc  contiguous,  there  was  no  comtnun 
court ;  justice  in  England  was  strictly  manoriBl,  bound  up  with 
the  possession  of  a  inan<»,  and  was  in  no  M.-nsc  feudal,  exer- 
cised over  tenitntt  who  did  not  hold  of  a  iiartioilar  niimor. 
But  thii^  is  on  historical  accident.     Legally  there  was  iiothinij 
to  prevent  an  bonoriaJ  court  on  this  side  of  the  English  Channel. 
Nor  IS  proof  laclcing  that  such  did  exist.'    The  l^gcs  Henrici 
Primi  surely  contemplate  suclt  a  court  when  ihcy  tell  us  thai 
a  lord  can  compel  the  attcndunre  at  his  court  of  a  tenant  «hi 
resides  in  a  remote  manor  belonging  to  his  Honour.     Aboat 
a  century  later,  the  Petition  of  the  Barons  in  ti58*tal:es  for 
granted  a  threefold  gradation  of  courts—  those  of  the  fintxiMM 
tapilalis  dominus  frodi,  the  suptrior  mfiitalis  dominus,  and  the 
a/trr  suptrior.     But  it  is  true  that  in  England  such  a  gr3dati<: 
of  courts  was  rare,  so  rare  perhaps  that  the   lawyers  cou 
afford  lo  ignore  it.     The  rai.soii  for  their  rarity  is  to  be  found< 
in  the  all-jKrvading  chanx^ter  of  the  royal  courts.     By  mcai 
of  Pleas  of  the  Crown,  of  the   monoiioliMtion  of  questi 
about   freehold  through  the  us(f  of  writ*,  of  tlie  actions 
asxire  and,  more  definitely,  by  the  l^sUtite  limitation  boti 
of  njipcals  from  a  lord  to  an  overlord   in  tht;  l'ruvi«ons 
UVstminsicr  {1259),'  and  of  the  competence  of  local  court 
by  ttie  interpretation  of  tlte  Statute  of  Gloucester  (1178),'  tlie 
fewkl  courts  were  left  practically  at  the  mercy  of  the  rtiyal 
iudges.'     It  is  then,  substantially  true  to  say  that  in  Knglnni 
there  was  i]o  classification  as  in  Franoe,  of  haule,  mwinit 
tvuejus/M,  and  ivo  gradation  of  courts  to  st(^>  the  applicali 
of  the  remedies  of  a  ^rowinj;  Common  bw. 

Nor,  prolubly,  was  there  at  finri  any  classitkatton  of  righi 
An   iiTimensc  variety  of  franchises  or  grades  of  rights 
powers  were  exercised  by  the  private  <:ourts  ;  bul  tiK'se  were  a( 
first  the  result  of  gradual  accumulation,  they  were  used  in  the 
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mat*,  and  liltic  thought  was  given  to  the  titin  b]r  which  ihey 
ircTc  3c<iuiret)  or  held.  Some  differences,  howcv(?r,  vtK  giadu- 
Ally  established.  Thus,  (he  rights  alrcsdy  described  under 
ihc  lumc  of  sake  and  soke,  and  in  Latin  as  Halimolc  or 
Hallmoot,'  that  in,  the  ri;;ht  to  a  /titm  oiHa — tioi  a  court  of 
freeholders,  as  is  ittunlly  supposed,  but  une  which  \s.  the  lord's 
own— were  coiKtasted  with  ]>owers  which  fell  undiT  the  head 
of  Xtga/ia.*  Of  these  the  m««  important  was  View  of  Frank- 
pledge. But  this  too  was  exercised  by  private  lords,  until 
tllcy  were  brought  to  an  explanation  of  their  cLiims  by  the 
issue  of  Edward  I's,  Wm  Qu,'-  i\',ifr,infn  The  investigations 
under  this  writ  cstahlisli<;d  tltc  ducirinc  that  the  only  |>osHble 
warrant  for  iIm;  i^xcrcixe  of  the  Re};ulia  was  an  express  royal 
grant ;  in  order  to  prevent  the  landowners  from  being  dc|)rived 
^.  of  powers  vl)ich  they  had  exercised  ever  since  they  held  their 
^B  lands,  the  king  conceded  in  iiqo  that  continuous  possession 
^^  of  a  franchise  from  aiiy  date  befure  the  coroiution  of  Richard  1 
^^  should  be  considered  »ulficicnl  answer  to  tlie  imjuity  Quo 
^H  Waminto.  This  distinction  was  en)[>haMn;d  in  the  gradujil 
^^  separation  of  the  manorial  court  into  a  t.'ourl  Leet  and  a  Court 
r  Uaroi\.    The  Coun  Leet  was,  as  the  lawj-crs  assen,  a  pohcc  court 

^H  exercising  royid  fmnctiisct  as  a  court  <>f  record  ;  Init  it  did  not 
^^Lexist  as  a  separate  court  until 'the  stringent  quu-warranlo-ing,' 
^^^^brhich  began  in  the  rei^n  of  lulward  I,  gradually  brought  out 
^^VVr  distinction  between  Ihc  strictly  manorial  and  the  royal 
^^T  fraiichisn.  The  Court  Baron  was  a  civil  court  and  not  a  court 
^^  of  record.  The  explanation  of  tlic  lawyets— that  it  was  the 
Curia  taroHum  or  court  of  the  freeholders- -has  two  fatal  flaws. 
In  the  firM  place,  no  such  expression  is  known  to  occur  in 
a  de^ripiion  of  the  court,  and  moreover  there  is  no  cvidenc^e 
that  frecholdets  as  such  were  ever  siylud  iaroaa. 

A  similar  process  of  gradual  sepanuon  can  foe  traced  in 
llw  purely  niarKuial  franchises.  The  hallmoot  or  lord's 
court  wax  attended  by  freemen  an<l  villans  alike.  Often 
the  freeholders  by  ibemsftvcs  would  have  been  too  few  to 
form  a  court ,'  for,  although  there  aro  even  a  few  cases  of 
manors  without  any  freeholders  at  all,  there  are  many  in 
whiclt  the  number  could  be  counted  on  the  fingers  of  one 
hand,  .\gain,  in  ^he  rolb  of  the  manorial  courts  do  dis- 
tinction is   made  between  cases  afiecting  freemen  and  those 
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in  which  villans  are  concerned  ;  while,  since  even  the  villnns 
had  iudieium  fiarinm  or  ihr  right  of  iriil  by  iheJr  equals,  they 
woiilrf  probably  have  scarcely  objected  to  a  jury  lonDcil  by 
those  wrfio,  though  Tfllow  members  of  the  msnocial  court,  were 
thdi  social  superiors.     But  the  introduction  of  the  new  pro- 
cedure H-ith  its  ini])onani  accotnpanimcnt  of  a  jury  of  recogni- 
tion, drew  out    Ihe  diitinction    between    the  free  and  villan 
lenaiits.    The  lord's  courts  eajjerly  adopted  Ihe  new  procedure, 
but  with  ihii  difTi-nmce  in  its  application —that,  while  they  could 
force  their  vJlianK  to  l;dce  ihe  oalh  re(|iiired  from  Recognitors, 
the  free  tenants  were  in  (he  mailer  beyond  ihcii  reach.     Thug 
for  the  trial  of  villans"  claims  even  as  against  Ihe  lord  there 
coojld  be.  as  in  the  king's  courts,  a  jud^^e  and  jur>'  vrhich  eould 
administer  ihc  '  custom  of  the  manor ' :  but  Ihe  freeholders 
could  ap]>eal  to  the  royal  courts,  and  their  claims  were  pro- 
tecterl  not  only  by  the  judgement  of  their  fellows,  but  by  the 
law  of  the  land.    I'here  followed  a  gradual  «:pnration  of  the 
court  dealing   with  the  freemen,  Ihc  Court  Baron  (whalcver 
(he  deiivalion  of  the  term),  from  the  Court  f  ,'uslomary  which 
toolc  cogniance  of  the  affairs  of  all  tenauls  less  than   free- 
holders. ' 
Somoiiry.        We  may  summari:(e  the  history  of  the  manorial  courts  as 
follows:— a  lord  starting  with  the  grants  of  'sake  and  soke,' 
gradually  accumulated  and  discharged  by  means  of  the  san\c 
court,  a  vatfbty  of  powers.     But  in  time  ihete  jirew  up  a  dis- 
tinction, on  the  one  side,  between  those   prmers  wliich  he 
exercised  as  representative  of  the  king  and  those  which  in 
feudal  theory  were  n^^^ai^led  as  inherent  in  his  position  of  lord 
cS  a  manor ;  on  tlic  Other  side,  between  the  mediatorial  pou'cr 
which  the  lord  exerciicd  in  conncclion  with  his  free  tenants 
and  the  judicial  authority  wielded  over  his  villans.     Thus  the 
one  original   court   fell   into  -three  courts,  and  Ihe  lawyen 
introduced  and  elaborated  all  kinds  of  principles  which  had 
no  existence  In  the  thirteenth  century. 

The  munlcl[xi1  courts  will  be  dealt  with  more  fitly  under 
the  head  of  local  ^:overnmcnt. 

■  g  50.  Hilt  ihce  three  separate  kinds  of  cfiutl'i — nalJoual, 

'manorial  a  nl^  [|)'f"'''i^'nl— r-'['rpt.fTHpfl   \\\f  applif.tirtn  i.f   ilirn^ 

aereral  kinds  of  custom.     If  this  cusioni  was  to  be  harmonised 

»nd  consolidated  into  law.  It  needed   the  steady,  petsistejii 
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action    and    the  regulative  force  of  one  set  of  uniTeraallj' 
recogniTcd  tribunals.     Thus  it  came  ahotit  that  ihcsc  various 
local  courla  were  superseded   by   the  action  of  courts  an<! 
jiif^fK  w^iw  pnirgr  <^manated  from  ihc  king  and  ihat  'the 
concentration  of  luwicf  in  the  king's  court,. ihc  cvoluiion  of 
Common    law   were  but  one  iwot-esiJ."     Tiic  reason   fot  this  '  MwiUiuJ, 
supersession  of  the  local  couns  is  to  be  found  in  ihe  sujierioT  jif^^'^^  ] 
justice  adniiniftiered  by  th«  royal  courts.    This  may  be  illLH- iniiod.  5.' 
trated  from  a  detailed  study  of  the  iliree  following  points— the  C^  .*l« 

i ntr>^j[|.,-t;»..  »f  *  »^.-  .»...hrt^  ,.f  [.mi"i.Hi.f.-  tiy   iVi.-  XIV    of   WIlJ S  V„^v.l»./, 

and  ol  trial  by  jut>- :  tin-  ti-^nlmivf  Jngtipno.'  of  the  Itinerant  T|fjT-» 
/ll^^^f^■l^:  and  tnt- iiroli.-<:Hon  affordL-d  \>y  the  i.-?>tablishmcnt  of  J-  t- — ■ 
the  three  Courts  of  t'onimnn  Ian  al  rt'cstmmsti^f.  '^^^^^^ 

In  anaent  lavr  there  was  little  or  no  distinction  between  CUMifioi- 
Clime  and  tort  or  civil  vron^.     It  did  not  matter  whether  the  ''"?"  °f 
offender  had  slain  hi*  fellow  or  rwnoved  his  neighbour'*  land- 
mark.    In   cither  ease  the  community  aa  such  assumed  the 
same  attitude  towards  him.     He  had  committed  a  breach  of 
the   peace  or  mutual   understanding   on  which  the  civil  life, 
of  the  tribe  was  ba^.     If  he  committed  the  worst  crimes  he 
was  regarded  as  having  put  himself  outside  the  common  peace 
and  as  an  Jut/aw  to  whom  no  mercy  should  be  shown.     Or  igi 
some  cases  it  iii-caiiie  the  business  of  the  faniiljT  of  the  injured 
man  to  exact  the  vengeance  in  a  iil»>d-fttid  which  would  lasi 
for  successive  [jencralions.     For  lesser  faults  the  olfeiider  could 
generally  ahme  hy  a  mon^v  Payment,  and  thus  buy  back  the  peace 
which  he  had  broken.     Such  crimes  were  bot-worlhy  or  emcnd- 

able,  as  opposed  to.  botU-ss  crimes  which  exposed  tlie  offender  

to  outlawry  or  the  l^lood-fcud  and,  later,  to  actual  fJUliihlB*'*!'  '  C"f.  Jenin, 
But  it  must  bt;  rcmembcrcil  that  the  machinery  for  impiison-  "^' '"'  '"""j 
mcnt  was  of  the  very,  roughest  kind  :  the  only  perfectly  safe 
punishment  for  any  criminal  was  death,  and  here  the  Church 
interfered  to  secure  for  the  sinner  as  long  a  time  as  [jossible 
for  repentance.  Nevertheless  in  England,  under  the  great  kings 
of  the  Weii-Saxon  line,  the  laws  were  concerned  rather  with 
the  punishment  than  with  the  emendation  of  offences,  until  the 
disorder  i>roducud  by  the  Danish  invasions  and  the  position  of 
the  Danish  kings  enabled  the  Church  to  use  an  effectual 
induenei;  in  legislation.  Thus  by  the  lime  of  the  N'oiman 
Conquest  outUwry  was  still  the  punishment  (or  some  of  ilie 


346 


BKGLISIt  CXJNSTITUTIONAL  HlSrORY 


JmkiL. 
105- loS: 
197-9. 


•  F.  auJ  J/. 


» m</. 

463-5- 

'  JM,  510. 

'  Mit. 
S"S'3- 

Mcihwli  of 
t>rocc<liirc 


woret  crimes ;  the  blood' Tend  whidi  may  never  have  existed  in  I 
Anglo^xon  taw,  had  disappeared  chiefly  owing  to  the  exertions  f 
of  King  Eadniund,  and  Uy  Tur  the  greater  number  of  ofTenccs 
had    a    peciinijiry    mulct   iitlachcd    to    tbcni.     In    fad  lligre 
gndualljr  greu-  up  an  <.-Uhoratc  tariflf  regulating  thv  [mci-  to 
be  paid  according  to  the  offence  and  the  station  in  life  ofi 
both   victim  and   offender ;  and  tlic  knowledge  of  ihis  must 
have  formed  no  small  part  of  the  legal  education  of  the  time. 
Nor  wai  this  all :  the  compositions  to  be  paid  i:(intixie<l  of  two 
<li»tin<^t  parts-  the  A?/  which  went  to  the  injured  parly  or,  if  | 
a  lift-  hn(l  been  taken,  in  the  shape  of  wcri^itd  to  his  rclativeH 
or  his  lord  ;  and  the  ^-/fr  which  was  paid  to  the  king  as  the  ' 
represeniaiivc  oT  t)ic  commtmity  whose  jieiice  had  been  broken 
by  'the  oirender\  act.'     Finally,  lo  raite  to  a  niaxiiiium  Ibe 
UMworkablcnciix  of  the  whole  system,  a  considerable  variation 
from  district  lo  district  is  foimd  between  the  offences  severally 
regarded  as  bot-worlhy  and  botlcss,  and  no  modern  co'lc  will  ] 
give  us   the  clue  its  to  tlie  category  in  which  any  particular 
crime  will   be  found.     The  result   was  that  tbc  old  system 
became  iO  cumbrous  es  to  be  unworkable :  besides  thi:  wer 
and  wite  atl  kinds  of  other  paycnents  roighr  be  incurred  by  an 
offender — to  the  lord  of  the  injured  man,  to  the  owner  of  the  1 
house  or  the   manorial  jumdiction  within  which  the  o^cncQj 
had  been  committed.     A  puymenl  under  such  a  number  ofJ 
different   head.t   hocamc   so  large  thai  only  rich  men  could] 
afford  to  pay.     The  whole  system  became  intolerable  as  welll 
ail  unworkable,  and  at  the  beginning  of  the  twelfth  ccnturyj 
it  seemx  to  have  suddenly  di«a]>])eftrcd.'     In  its  place  there 
arose  a  system  in   which  outlawry  was  nothing  more  thani 
a  piece  of  judicial  procedure  to  secure  the  presence  of  iho  1 
defendant ;  a  few  crimes  marked  off  as^/J^^muC-placcd  the  lifej 
of  the  offender  ai  the  kinif's  mercy,  while  other  offL-nccs,  botli] 
civil  and  ciimirml,  which  were  technically  knawn  as  Iraf^sstj * ' 
and*  represented  the  later  ntltdcmeanourts  were  emended  by 
money  pciuilttcs  at  the  discretion  of  the  judge  '*  in  place  of  the 
witea,  and   by  damages*  assessed   by  a   tribunal  instead  ofj 
the  bots. 

Such  being  the  clatsificaiion  of  offences  we  are  in  a  positionj 
to  understand  the  methods  of  jodicial  (irocedure  by  which 
suypecied  offcndcis  were  put  to  the  test.    'IIm;  Icadinj;  charac- 


Ufa 


AriMlSlSTRATIOS  OF  JUSTICE 


34; 


vtf 


teristic  or  all  caily  judicial  priH:«dure  is  the  close  allention 

paid  to  compliance  nith  xt  htma  of  action  and  Apei»'h.    The 

business  of  a  court  of  justkc  was  not  to  jitdgc — Umt  is.  >o 

u'figh  Ujc  oKfitj  o(  tlie  case — but  to  sec  that  the  proper  forms 

wcic  duly  ubserved ;  and  the  trial  consisted  of  an  aKctiipt  on 

the  part  of  orw  of  the  litigants  to  fulfil  the  furm  presciibod  by 

the  court.    Thii*  by  a  kind  of  method  which  we  hit^e  come  to 

associate  with  a  vork  of  Mi.   Lcuis  Carroll,  the  jud);einent 

preceded  tlic  trial.     It   would,  therefore,  be  more  correct  to 

speak  not  of  a  trial  but  <if_££jii{i  mid  to  s*y  that  ihc  MlgfiiaiSlL'? 

of  the  court  detcrmim-d  ih.   :iii>Jt:  »i  proof  and  which  of  they* 

parties  to  the  suit  ^hl^^UI  Uv  sulijectcd  lo  it.'    TIjus  the  ciUilial ' /"■  *»*'  ■"■ 

modes  of  proof  wt-n.-  oiic-sidc-O,  ami  11  was  often  a  matter  *>'^Th*''^ 

considcr.ibk-  tmpoitance  lo  a  litigant  that  the  proof  i^hould  or  /vivj^ 

should  not  I >e  awarded  to  him  laihcr  than  to  his  adversary,  w«tf<^ 

since  some  prescribed  forinti  would  be  easy  and  others  diflicult  ,^  ^ 

to    fulfil.     As. a   matter  o(  ptattite  the    proof  was  m-ncf.iUv         '      ^M 

a\]fJ\tl•l^  ii\  thi-  'irr''"'*flr'  ;  but  ihi-rtr' *'cre  means  h>   which  the  ^'''~     ^^| 

pkinlitf  could  vomrtimrs.  nhl^n  j^i  when  it  w:l.s  In  hK  ■iiU..nu.i.'f 

19  do  stj.'    The  various  sUgcs  in  the  procedure  were  as  lulldw*. '  /■.  .nut  .V. 

Tile  two  pities  to  a  suit  apjtcarcd  before  the  court.    The  "■  599  60a 

plaintiff  nia<le  hit  <-har>;e  in  -^t  phrase,  any  mistake  or  omission 

in  which  would  cause  the  loss  of  hts  »uit.     Ilki.s  had  to  be 

accompanied  either  by  a  Torcoalh,  i.e.  a  confirmatory  oath  on 

his  ow-n  part ;  by  the  production  of  witnesses  to  tlic  fac»  which 

lie  aiie}(ed,  tliough  at  this  stage  they  were  neither  put  on  oath 

nor  examined ;  or  finally,  by  the  exhibition  of  the  injury  of 

which  he  complained.     The  defendant  answered  also  in  set 

phrase,  and  at  first  contented  hiniscU  with  a  merely  fotinal 

denial  of  the  charge  which  at  a  later  date  was  technically 

called  a    '  Thwenuinay,'  a  downrifjht   No.*    If   the   proper  >  /Hi/. 

formulae  had  so  far  been  complied  with,  the  couit  pronouivccd  6o«-6oi. 

a  judgement,  that  is,  allotted  the  proof.     Of  this  iliere  were 

two  modes  both  appeals  lo  the  suiK-malural.     The  first  was 

the  various  forms  of  th^:  well-known  {if)  (ff^'ij,      The  ■■:irli^si    (ly 

century,  and  its  Mxnewliai  hen^lited  ap|)earance,  toijclhcr  with 
the  fact  that  the  later  formulae  used  in  connection  with  it  are 
coi>ied  from  l-"rin*iih  Tinirr— ■,  has  led  to  the  coiije<:ture  that 
the  Church  ni.iii;i|(ed  lur  M^mc  lime  to  keep  outside  the  recog- 
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niwd  law  a  mode  of  proof  which  came  so  directly  ffom  heaihcn 
■ouTces.  Later,  however,  she  adopted  certain  fonns  of  it,  and 
invntc'd  ihcm  a^  far  as  possible  with  a  t'htistian  air.  The 
chief  fornii  used  in  EngUiid  were  the  ordeal  of  w.-iier,  in 
which  tl*c  accused  was  thrown  huund  into  the  w'alcr  and 
considi.-Tvd  guilty  if  he  did  not  sink ;  and  the  ordeal  of  fire, 
in  which  he  was  required  to  walk  over  or  to  handle  bare  of 
red-hot  iron,  and  Ihc  niaik  of  the  iron  after  three  days'  interval 
'y,  lutdM.  was  hold  lo  prove  his  guilt,'  The  scmnd  mode  of  proof  con- 
ii  S96-7-  ^ftif '"'L  "f  {/>)  Oaf  As  of  various  Icindi.  In  vety  rare  instances 
the  m^n  hlmiclt  would  be  [ml  on  his  oath,  and  in  the  later 
law*  witrH-sws  who  had  been  solemnly  Liken  to  witness  «I  the 
time  of  the  occurrence,  would  be  required  to  swear  to  a  set 
formula.  But  by  far  th<:  most  usual  mode  of  (his  kind  was 
the  Oath  of  Citiikl^(prrt.  wlwi  at  a  much  later  dale  and  by 
a  term  'liorron'ed  by  le^al  antiquarians  from  ecclesiastical 
sources,'  eamc  to  be  called  'C'onipur^atoR.'  These  would 
probably  at  first  be  ktnsiucn  who  might  have  an  interest  in  the 
suit  which  would  involve  a  bloiad-feud ;  bul  they  ulcimalely 
became  mere  '  witnesses  to  character '  chosen  sometimes  from 
among  [)crsons  designated  by  the  court  or  the  opponent,  some- 
times simply  from  neighbours.  They  swore  merely  to  their 
belief  in  the  truth  of  the  oath  already  taken  by  the  party  for 
whom  they  appeared.  The  number  which  he  had  to  produce 
was  determined  by  the  court,  but  (here  sccma  some  evidence 

in  favour  of  a  normal  number  of  twelve.     Umil  the  ■*.tit^iiiih. 

joeni  of  ihe  iiirv  tliis  was  hv  far  ihe  mo<t  [iopular  form  d{ 
*m>L  V^^root  =>"»'  t-nm.-  rn  lir  known  famitiatlY  av  ■  WiiP^a  .if  lim-7^ 
S?"-*-  Il  was  one  or  other  of  these  modes  of  proof  that  the  court 

allotted  lo  one  or  other  of  the  parlies  to  the  suit-  The  Qrdcal 
would  be  reserved  I'lir  serious  chafRes  ;  ih^  nntli  nf  fytrl».hplppr< 
wQult)  be  the  niotte  in  ordinary  cases ;  while  in  a  few  special 
instances  the  matter  would  be  left  to  sworn  tin.l-hand  witnesses. 

I'inallv,  tb^  fiiii|-.-ni.-iU   of  Ih.-  rniift  in  lh«-  mrHli-r  f>f  ;'■-   [.fiMif 

I  to  be  allftttt^.  wjs  f'llliiiMil  '■V  ■'"■  Wn^r — ibat  is,,  the  party  lu 
w  horn  ilk- 1  til 'f'  '■••'■  ■"■■■"■'-''  '_\->-t\-  M'l'i'nTy  ''"■'  hr  irTtiltl  '"'  f >  1 

.this  judiii-tnt-nE  nr  '  ma^c  this  i^y,'  Then  if  he  failed  in  the 
alluited  lest,  either  at  tirdeal  or  by  ih<:  nttn-productipn  of 
ilic  necessary  number  of  oath-helpers  or  wiineiiw;}),  he  would 
at  once  be  [nin>!.lK-d  aa  a  perjurer.     Such  irunishnient  would 
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generally  comist  of  confiication  or  tjuods  or,  for  the  eoone 
serioiu  offences,  forfc'ituic  of  life. 

gsi.  Thcw*  Tnod«  of  procedure  Iwng  »Mr\-H-ed  the  Norman  Chane 
Conquest.     The    Normans    had  oracticallv  ""  nHtti^n  Ian  nf '"  joaicial 
ilK-it  own,  nor  wai  tlica-  much  that  ihcy  could  bofiow  riomjJiadti^ 
ilit-if  ntnglibours.     In  many  ways  ihty  had  not  reached,  in  Iheir  the  Noi- 
de\-cliipmcn(  of  n>cihods  of  govcrnmcni,  any  funher  staf^c  than  "■""*■ 
tutd  been  atuiined  by  tlm  ncv  which  tlie)-  irame  to  rule.     But 
If  tlicy  were  not  origimilors,  ihey  were  among  the  most  assimiln- 
lhr«    people   whom  the  rivili^fcd  world  has  seen,     Tlni'i  tfi.'v 
a<;ceptcd,    piobabl}'    because    they    were  alicativ  used  ti:i.  ihi' 
greater  ^n  of  liic  old  Ennli^h  law,  and  we  ain  told  ihat  a 
earelul  study  of  iht  history  of  Ihe  eleventh  and  early  twelfth 
centuries  would  incline  a   reader  to  doubt  'wtll'thir  '"  '*"•? 
Kphcrc  of  law  the  Conquest  i^  in-my  in  pfy^!»rp  nr^y  tiorv  larpi-r 
Dcrmancn;  rl^pn|-."t  ' '     Soiiit  luldilions,  however,  it  did  make, '  P.  undM 
the  importance  of  which  it  uuuld  be-  inipoEtiblc  to  undeirjie. '^7- 
But  this  nas  mofllly  a  work  of  time  and  it  l.i  perhaps  im[>(»siblc 
to  determine  hoir  much  of  ihc  resulting  changes  wn5  due  to 
dirtiCt  Nomian  initiative,  and  how  much  to  a  combination  of 
circunHt:incc3.  many  nf  which  had  nothing  to  do  with  ihc  fact 
that  the  Normans  had  cowpicred  Eii^ibnd. 

The  first  of  tliew  additions  which  demand  our  notice  was  0)  InWi>- 
a  new  method  of  judicial  procedure,  the  .ntiscncc  of  which,  i^fl^j"  *"  ' 
however,  from  the  Anglo-Saxon  courts,  says  Dr.  Stubbs,  'is  far  Haiti*, 
more  curious  than  its  introduction  from  abroad.  "    ThU  is  ihc^.v.  c.  ifj\ 
frial  hy  fa/Z/f  (duel! urn),  whtdi  was  only  lh<±  r>rd<al  in  another  S  W- 
fonn,  but  a  bilateral  ordcal.VIt  could  far  "•—' ■"     ••■"'•"^  -"-'  t-"^ 
civil  c.i^s  alike     In  fr/nuMii/ charges  it  only  applied  to  the  class 
fflony.     The  term  fe/^nv  was  ori^pnallv 
cnuR-H  which  consisted  of  a  breach  of  what 
fqiijnl  hnnd ;  bui^  perhaps  l>e^a^^sf  4  t;o^. 


of  cases  described  as 


i^ 


may  be  called  the 

viction  for  felotiy  cauitd  tht^  felonT^land  to  escheat  to  the  lord, 

it  was  to  the  advantni;e  of  the  magnates  to  e\tend  iht-  meaning 

of  the  word  ;  so  that  in  the  course  of  the  twelfth  ccnlury  it  came 

to  include  all  crimes  for  which  no  bot  or  money  compensation 

jaidsLbtjBlid.*     In  the  course  of  another  century  some  seven  » p,  anJj 

or  eight  definite  crimes  came  under  this  bead ; '  but  since  both  '-  ^'>*'6j, 

omissions  .md  inclusions  were  liiflcrcnt  tu  those  of  modem  law,  -rt^Igs!' 

it  is  only  possibte  to  define   the  felony  of  the  twclflh  and 


EKGUSH  CONSTITUTIONAL  IMSTORV 


1  ''v"*"''"*  ihtrloenlh  rcnttiriM  by  n  dcsrriplion  fif  lis  legsl  ■ 
*  a  felony  was  any  crimi.'  whicli  could  be  proscc 


I  effects.'  Thus, 
felony  iras  any  crime  wbicli  could  be  proscculi'd  by  appeal, 
that  is,  an  accusation  in  nhicl)  the  accuser  must  olTer  battle  as 
a  mode  of  proof;  and  which  involved  as  the  punishment  the 
escheat  of  hi.t  land  to  his  lord,  the  loss  of  his  goodt  to  ihc  man 
whom  he  had  wronged,  and  the  forfeiture  "f  life  or  limb.     The 


Tosccutor  or  appelJan  t. 


then,  in  a  criminal  chaf^c  Ofi'i'il  hU 
m  rr|ilti  ^y  Afi  .n,<»  /y;./..     Th^ 


sum. 


'  s.  c. 
io8. 


idefpndani  lin.j  t.)  artppt  il^i>  pffcf.  and  the  court  awarded 
iMratrer  of  li.mle.'  In  cifi/  suits— the  chief  of  which  in 
mediaeval  tirno  were  suits  about  land — the  demandant,  as  he 
vfa«  called,  offered  t>att!e  fy  tfu  fvJy  of  a  <kampioH  who  was  in 
theory  a  witness  to  the  sei*in  of  the  l.ind  in  question,  but  in 
practice  a  professional  pugilist  hired  for  the  occasion.  The 
duel  took  place  at  the  appointed  time  before  tlic  jutlges,  and 
was  fought  with  «rell-derined  arul  not  very  deadly  weapons. 
I'he  burden  (»f  proving  the  charge  lay  upon  the  appellant  and 
the  demandant  respectively ;  and  the  case  went  against  them 
if  before  nightfall  the  appellant  or  the  champion  of  the 
demandant  tiad  rot  made  their  adversary'  cty  '  tliat  odious 
vroid  ■  craven — which  so  far  deprived  (be  vani|uishcd  of  his 
dvil  lights  that  as  an  infamous  person  he  could  never  again 
appear  as  a  witness  in  a  suit.  The  convicted  felon  of  rourse  '1 
was  banged  ;  but  the  defeated  appcllani  oi  demandant  alike,  as 
]>crjurers,  were  heavily  fined.  But  the  English  were  tenacious 
of  their  old  methods  of  proof:  a  trial  by  battle  at  6rsi  found  no 
favour  in  their  eye*.     Freedom  from  it  was  among  the  privi- 


leges sought  by  the  chartered  tjoroughs,*  and  it  may  have  been 

^    yhis  dislike  which  led  Hi-tm'  ifto  extend  ihc-  rpethod  of  inquest 

^  \  tvy^i^  aati*^      Willi.Tm  1  in  intruduejn^  it  had  made  its  acceptance 


DBtioPal  by  an  Ivi'uli^^  .k-fL-ndnnt  :'  Im:  in  unpopularity  wofe 
ray,  amrh.  ili:' .Jrid  of  HcprN  iT's  fiyn  ii  li.id  li,r.iiny  npi» 
[of  tht;  ehit-f  uiodrs  iif  trial  in  the  Itiim's  coutt.s.  Despite  the 
penalties  alt:irhed  to  the  use  of  a  profesyjoiul,  schools  of  hired 
pugilists  existed,  and  many  of  the  local  courts  ke|)t  in  their  \a.f 
a  champion  who  would  represent  them  in  the  numerous  claims 
which  might  arise  in  the  course  of  litigation.  But  the  duclluni 
gave  way  before  the  universal  adoption  of  the  system  of  trial 
by  jury ;  although  it  remained  as  a  legal  mode  of  procedure 
revived  from  time  to  time,  until  the  ttse  to  which  it  was  put  in 
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the  cclchraied  aac  of  AjJiford  V.  TM>rM/i>iim  1S19,  caused  itss^C^'^IJ 
abolition  by  Siatute.'  f- *^.-. 

The  »th«  noh-wnrtliy  wlditifiti*  made  (xy  clirtfl  N'orniiUi  ;'>Mftii 
influtrnce  in  Ein;li>li  huIkmI  r:iin  <.-ilurr  wtTtr  mmv  than  iin;r«  diHiM. 
additions;  lor  tlK.7  were  the  mcani  of  workingan  entire  rcvoluiion  L"^''  i 
ill  the  old  prc-Conquesl  methods.  The  first  of  these  was  such  jy-46. 
an  extension  of  the  uac  of  ^n'ti  that  ptactically  ihe  Nomuns  W  l^*" 
may  be  said  to  have  introiliirf(r  th^ni  Befon^  ihc  Qmoijert.  \h^u„ , 
except  in  <-ay;!s  '>f  jppv.il  .iriij  ihr  trijl  of  I'irti-i  nf  the  Crown,  V!i\ts. 
the  Iting  r^n-iy  iiHi  ihrc^'  «'"'  ""''  't"^^^l  iroiiit^  And  even 
after  the  Coiii|uet.l,  in  ihc  desirt-  to  preserve  ihc  3iidctit  con- 
stitution, the  C^oun  wn.t  content  to  leave  lo  the  local  courts 
lh«  power  of  first  instance  or  prcli miliar}'  trial.  The  prieinal 
writs,  ibcrcfore,  hyi  no  romiei:ii<jn  whatever  »i(h  the  relief  tliat  , 
BfM  sought ;  Ihcy  wete  motel y  a  K'rPff"'  cHfection  from  the. 
roy>l  com'  "i  f|p  'y;'"  "^-  ''"■  [''"'"'iff  Bui-ai  the  kinji'it 
aiithiiuiy  liui'jnm    rci.ouni/t.'ii.   a    wri;    nm,.    ^t,   h..    ii.^  ^^jy 


atiproptiate  romiii;-|[i-'"ii''^'  -ii"  -i  ■  ivil 


i  ■"-,  r^"'!  uaiiL. 


Inte  in  the  T'-if^n  »f  ll<-nry  II.  u  paflji-ular  wrjl '"  '■<"'  ■-" ''  '^^'^ 
was  (ramed  in  the  f'hnnrfllor's  (ifdi-e.  and,  on  demand,  nia- 
issued  thcicftoni  to  tti.'  sluriff.  Whyp  the  case  was  decided, 
the  aherifTs  duty  wa^  Ui  relum  the  mit  nJUi  tin-  ]iiili;(m<-m 
endorsed  upon  it;  this  Ha<  nytttered  by  ilit-  1  ji.n.  rU;  j's 
clafcv  and  the  collect  ion  of  viu  h  writs  lurmcd  one 
foundation  of  the  Common  la*  in  civil  <:.iscs,     TItesc  clerks 

tilrinHh.-.!    th~ 


whn  tiirniHh.ii  th.'  j[pjif.>priiM-  itfii  tii  .i  pliiiTiiiir,  were  called 
Masters.  'Hu-y  wyre  ccclt-^iastina  ami  t^<«:tors  of  civil  law,  iliut 
is.  the  old  Roman  law.     They  w,.ni.i  .■,.fi.wjgfmi|'  ,^<r.,i.<^  the 

p.ini-iplyjj   ^[f  Bnrm"    '""'   10   fi|l    .l.-f.-.fi   m   tl.i-    l-VglkS  f  •nn-.m.-.fi 

law,  But  the  terulcucy  was  [awards  a  definition  of  tho  ( lonynon 
lay.  Thus,  while  in  the  earlier  ih'""^"!}!  '■■""■■"y  (he  king's  ' 
power  to  nulf.- ii.-ii- - "■"  — '»  .t,.q..„.t;.....>.i  '.^  the  urtig^jle 
for  I'arliameoi  drew  near  and  Henry  III  forced  on  the  struggle 
by  atten)|>ting  to  govern  without  a  Chancellor  and  other 
ministers,  the  complaints  of  new  and  illegal  writs  grew  loud, 
and  the  general  principle  was  drawn  into  debate."  In  the  first 'jja 
place,   lllc   PrtwisiQn.s  pf  nvf»rH   m-.rf>.  .t»-   rhn^nrfMn,    <w.-a  f  jg^"^^ 

'  Ke  il  nc  ensclera  nulbtuffois  buf  de  curs  sana  le  commande-  iq,,^  (,_' 
meot  Ic  ici  e  de  iim  euiiJcil,'  tliat  he  would  se.il  fjn  '\  nit  .-vi-ypting  j^^,,.-— 
'  wiit>  of  cournr '  without  tlie   ^ommandm.ni   i.\   lli..   Itng  and 


M 


ccllor's  clerk*  to  innowte  lii  

a^uint^tl  ilic  lifihl  of  dccidinLi  on  thf  validiiv  nf  ii\^  y/j 
yhjch  aclMi's  Ixfofc  ihcm  must  Iw  fonnd^     An  allej 

enied^-  itiis  was  made  '"  'he  Stalutc  of  VVV-sniimsicr  11. 
Ilowr^  Ihc  iwnc  of  niiu  'fn-timili  ...if.  '  tli.-n  i^,  i 


tiiiHpr  ■  li;:.-  hw  '  iq  one  altctidy  in  ■^xi-'i^yncf. 

jiiii^t-s  M>  compltU'ly  in;iioriil  ihii  power  o(  iht-  clerk 

'  hcnccfotih  Ihc  CVimnioti  law  was  dammed  and  forced  t( 

in  unnatural  aitilicial  ihnnncls.     Thus  tras  dosed  the  cy 

jj""?^'  original  writs,  the  catalogue  of  Tonns  of  action  to  which  n 

-^-»    but  Statute  could  make  addition." 

U'e  hav«  seen  the  fomial  nature  of  eaily  piooedurc 
stiilciiK-ni  in  set  !)hr:ue  of  ihe  plainlilf-i  ciwe,  ihc  den 
equally  set  phraSc  of  the  defc'idant  whirh  came  lo  be  kno 
the  '  Thweitutiiny.'  Nor  did  this  formal  pan  of  the  defer 
answer  di^upiiear  from  the  pleadings ;  but  in  course  oi 
and  a«  the  »-ien<:c  of  pleading  became  elaborated,  it  wasi 
into  Ihc  background,  and  the  real  answer  was  coniainedj 
adaptation  of  the  Exctpiia  of  Roman  law.  This  is  defif 
'a  plea  of  a  counlcrvniting  lighi,'*  that  is,  the  dcfendai; 
not  deny  the  ptainlifTs  statement,  but  argues  that  «pe 
cumstonces  which  be  proceeds  to  mention,  do  away 
applicubility  in  this  particular  case.  But  the  inttoduJ 
the  cxcepti<»n  pnictically  amotmtod  to  a  dentrurlioii  of 
simple  method  of  proerdure  ;  and  it  only  assumed  imj 
in  connection  with  the  second  great  innovation  in  k 
which  «c  owe  directly  to  the  Nornians^the  i 
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* 


of  law  mued  by  tite  kiogs  of  the  Franlc.t,  who  in  their  Uim 

may  have  adopted  it  from  the  code  idcnliltcd  with  the  name  / 

o[  the  Emperor  'ITicodowus,     The  first  use  of  the  jury  WES'*.  u-flJS-S. 

fur  cases  in  which  the  ro)-al  interests  were  conwriicd.    Tlie 

mrssi  or  itinerant  officials  of  ihi-    monafrhs  of  the  housi!  <ji 

UiaiknULgnc  were  instructed  to  inquire  into  Hxcal  and  judicial 

matters  in  tlie  di.<itiici  courts  by  th<^'aid  of  Kwom  wilnessfs 

ropr«3entin{(  the  evidence  of  the  neighbourhood.    The  system 

was  eonlinucd  in  France,  where,  however,  it  was  not  developed 

an<l  was  soon  roT|;oiien;   and  in    Normandy,  where  also    it 

retained    a   comparatively  primitive  form.      In    both    these 

countries,  though   used  primarily  for  myal  or  ducal  purposes, 

permission  was  by  spcciAl  favour  obtained  for  its  adapution  1o 

the  concerns  of  Chtirches  and  even  of  private  persons. 

The  gstcin  was  introduced  into  Enubi^fi  «'  fi"-  M■^-«->■^tt^^ 


Conquest,  and  only  in  Knyiand  wa.t  it  much  developed.     It . 
had  no  connection  with  the  tloomsmcn  M  'm'lwn  of  a  local 
court  whose  business  was  'to  maltc  a  iudRcnn:nt.' that  is  to- 
declare  ihc  customary-  liivr :    nor    with  ''"'   palh-lir'prr'  "hfil 
SWOro  to  A  SCI  forjiitda  ;    ntir  wilh  I^"  f-'^t-j''— ig-   —l^l^t.   .-o^l 
a  pflrmanent  in^ljimjnn  ;    inu<^h  leii,  probably,  with  the  twelve^ 
senior  the^ns  alMut  whom  we  know  so  tittle.     Kut  throughout 
Che  Norman  i>cnod  it  remained  an  exceptional  mode  of  pro- 
cedure.     It  was  thus  that  in    loSfi   nnmradav  ffif  nmiPJI"^  ^ 
from  information   supplied   chielly  by  the   priest,    reeve  and: 
six  rilbns  of  each  vill.'      There   are  also  a  few  instances '  s.  c.  86, 
under  all  the  Nonnan  kings  of  the  use  of  this   method  i»< 
jtidiciAl  cases,  but  always  as  a  matter  of  royal  favour  where 
the  rights  of  private  individuals,  or  especially  of  monasterio,. 
were  conoemed.'     These  were  all   regarded   as  acts  nf  the'Tbaj-"' 
shire  coun :   the  method  of  sdecting  ilie  jurors  is  not  clearly  So-53- 
laid  down  :   but  in  all  probability  ihey  were  chosen  by  the 
sheriff,  perhaps  by  rotation  from  a  list  or  according  to  their 
nearness  to  the  place  or  their  presumed  acquaintance  with 
the  business  to  be   done.      Already  under   Henry   I   some 
of  the  characteristic  difficulties  of  the  system  are  apparent, 
"There  is  a  body  of  judiiet  and  Juratarts  which,   if  merely 
synonymous  terms,  arc  at  any  rate  to  be  distinguished  from 
tlie  minusi  h/mitfi  who  were  also  obliged  to  attend  the  local 
courts.     Again,  the  numerous  fines  recorded  in  the  cartiest 

2  A 


^ 


c. 


must  liot  speak  ol  a  jur>'  (jurats).      HiufTrio  tnej 
,liif)l  tiiit  awom  K-Hv  of  Hf idibours  wa-.  rnijilovt^j 
jl    /•fi..'.-,.-.///,;    -m    inuiiu}-.      Now  tliat   it*   use 
nimiiion,  MTLts^  was   luUt  ratlit-r  iijron  iht 
tncn^nnd  the  nmrffl"  *"'  ''''IrrritY'''  -'"  RteoPBitio- 
Biit  the  word  that  wa.»  most  often  ust-cl  in  thi^  co 
£)  thf   vcK  confusing   wnd    Anjif.       It   di^nolt-d  at 
1^*   Ihiny^A"  -yirr'^'-'r  ^*-  nminm"*  irf  t^^irh  -in 

fid  M  hut   j-i  pf->.^   ii>-^ii]H:mt  in  ti^jpif   lly  .^yv.-^H»iiifiit 

^^11   jmrlic-ul.ir  '-n-Hiil  mwhfwl  >J  yA\,-.-.\  ^ 1... 

n(!ighboiit!i  summoned 

"""ir  In  h" ''^"'"' **"•  •^•■'"' 


dejiends  upon  an  exact  knowledge  of  the  tiicani 
which  wc  liare  had  frequent  occasion  to  use  witJ]! 
Mrf  J/-  (li-fmition— die  juiuL-^umi.-     Now,  seisip.  as  we 
•■"■      rociUM  powe«gi<;>.n.  and  in  linglikh  law  it  is  contrasted 
y.     Of  right.     It  did  not  always  follow  that  the  man  in  I 
tyv/Tf  I  {ciii^mpnt  was  iht:  man  whif  nnghr 
\        fill 


V 

Bt(\Xln  court-  nf  ffj^itn  *'"•  ^"'"•■^al^fa^  i}r"\  ""q*"  '■■'■ 
r  ou^cd  by  a  bcHcj  rifitnant.     f^'|l[||'v   •"  ihc  Ija 

'  rights  rt>f>l:  a  concrete  shape ;   they  came  to  tic 

^^^^int^t^grpil  things  not,  cascntially  difTcrt-ni  from 


further,  ii  must  br  jminii-c]  pru  (though  it  leenu  x 
tradiclion  of  "oui  dcfinilion)  thiii  nil  ™^-nf-nhin  "Hi 
poise^sor^'.     The  bw  m-vi-r  alt<-mpilg(|  [||  .lufj/ti-  » 
lin^t  all  thejKfiiM;  it  only  decj^etl  ^wt»w.n  fK.- 
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TJghts  of  poasession  or  rcotcdics  for  the  deprivation  of  Ibecn,  y  '  ''^ 

inlo  ( I )  iiriiiifieinry  ami  (■)  w:^^scs^otv  gi-iioni. 

(i)  Praf-riffji-i   if./..-;i.i.'f  liilhott'i   any  nufstion   rqt«rdinn  '  /'.  Midi 
the  right  m  (iwiii  rshi(i-'l"l-i"'lT»-i'l   !■)•  ^n)   fp-f  ifmin-,  npfiilrf  "■  ^ 
Knu-  li.-.-n  i..^.iTTi  w.    111.,   i.ir^r^    '-nirl    ;iml    wjs    i.lciid<.-d   Jjv 
bank.      »i^^  }]i-nft'  II  miide  tl  a  im.ncipic  lh.^t   no  man  n^nfj 
answer  for   his   frco    lfiM.-iiicnt.   thai    is,  thai    no    ftet^lioldrf's 

li-tnip'  O^iiilil    h.-   (:alli--d    in   c|npsiinn-    ^v"*." -i    "■"'/ 

dtrw^jiiip  ;i»  iiv]uir\  into  In''  IJtlf-  A  rbitii:"';,  liY^'TVlV-r"' 
UcmaSjJam,  a»^  li^  w;i^  It^t^hnicaUV^nU'-.l  liMJ  iif  nfi'.iiii  ffnm 
the  king's   irOlin    -■>«   p^.H-a-mwl    pmhuhit.     hy    tl>^    <Kn».^»n.T 

oni;  of  the  original  or  origiiialiiii:  writs  kjjowit  as  the  WtJj  gf  i 
£i][tlL.  (hreve  (Jc  recto  Icnendo).  This  would  hid  ihw  lnrH 
<>f  rhy  tenfmtmt.  on  i^Jn  »f  r^-pioval  (J  ihr  in:illi-r  int..  ilu> 
king'ji  I  otin.  t<i  [to  liim  rjuhl.  thai  is,  10  afccilfc  hjni  in  IflVtfaHPf 
of  rhi-  <|jspuied  tciK-int-nt,  Ar|i?i-d  with  thj^i  wrji  the  dcmuultpt 
linteatcd  in  thr  mamwial  i-<n^r«.  flninWlll  1^''  ''■"'*-  "  ^'fi  ri^^ 
aiiduilMiUnce  l>e(aiiM!  1m:  Of  w^uit: anc^tor  wa.t  seisal  ol  liyht. 
jnd  nfljtiil  KtiiI.^  iiy  il..-  ii.nly  of  3  chumjiion  whd  W3«  in 
theory  a  witness  to  ihc  originid  ■Kwn.  *  TT^y  innn  \n  |»i'.t.-i%iii»,*  (^/Z 
calicj|_ll!£j£Bani,  would  deny  ihc  claim  ami  triliwr  .uxiitu 
baide  or  [>ui  himself  on  the  Cirand  AmIj*-.  tlf  l>e  chose  tin: 
latter  aliiTnaiive,  the  demandant  would  have  to  {^el  an  auxitiary 
wiii  bidding  th«:  lord  <:ho(»e  four  kni};ltts  of  the  xhia-,  who 
should  in  turn  choose  twelve  knights  of  the  neighbourhood  in 
which  the  disputed  tenement  hiy.)  'I'hcM!  would  be  required 
to  answer  before  some  of  the  king's  judges  whether  from  their 
own  ]>er90ftal  kt>ow)i»l^e  the  demandant  iud  a  heller  ilaim 
than  tJie  tenant :  and  accurding  lu  tlieir  verdict  the  land  in 
di5{Hile  voutd  be  adjudged  to  one  party  and  his  heirs  and 
ubjudgcd  for  ever  from  the  other  party  and  his  heirs.  But  it 
was  probably  more  usual  to  remove  the  case  StraiKht  away- 
inlo  iho  kinj^s  court.  This  would  be  done  by  another  writ^ 
'  Pnectpe  quod  leddat ' — and  the  duty  of  lummoning  the 
UK$ix«  would  devolve  upon  tite  slierilT.  'Itw:  indttcriniinatc  use 
of  thi«  bit  writ  was  naturally  much  disliked  by  the  holders 
of  privaip  coui^:i,  and  Magna  Carta  >  attempts  lu  ttinp  its  ap-  * .;.  i 
plicability  lotlicin.  Mtianwlule,  howc\-cr,  other  rircumUanoes  f  34- 
hnd  determined  that  the  rcnvcdial  measures  begun  by  a  writ 
of  ri^ht  should  practically  fall  Into  abeyance.     For,  this  mode 


be  a  let^thy  proi:irt;tlintt ;  for,  the  members  choseii  l>y  t)i«  she 
might  be  challenged  on  all  kinds  of  groundf,  and  were  a 
theniK.'lvcs  to  urj;u  all  manner  of  excuses  for  non-atlcndan 
while  in  hh  unswer  to  the  demandani't  ctitm  the  lenani  ' 
allowed  to  |>Iead  cxci^iiona.     Nor  wait  this  tlie  tenint's  G 
advantage ;  for  in  the  mode  of  procedure  the  choice  was  o| 
to  htm  bctwci-n  trial  by  battle  attd  bjr  assize.     As  a  rcmi 
Henry    11    instituted,    perhaps  by  degrees,   a   more  sumin 
method  of  procedure  [u  be  adopted  in  certain  cases,  which 
generally  distinguished  as  the  petty  or  poueinoTy  assixes. 
wt.       (3)  Anstssary  tutitnts}     Tlte  ad\-antage  of  this  new  metl 
|f^  was  that  it  rtnild  always  he  applied  In  a  new  ca<w  with  royal  \ 
mission ;  but  as  a  mAtter  of  fact  it  was  only  established 
a  few  coses ;  and  of  these,  four  cspeeialty  may  be  eiiumeratec 
j^j]    those  in  eonmion  use.     (a)  Tlif  An-.iji-  f/'ttum  was  an  attei 
1 1      to  limit  by  confirming  the  cluinis  of  the  ecclcniarticarco 
ff-    in  dealing' with  land  held  t>y  the  t-hurch.     I  he  Constittit 
,]      of  Clarendon  ■  Jln-^t  lliill  the  |)ic4innnar)'  determination  mht 
l|»^  a  disputed  tenement  is  held  by   lay  or  eleniosj-hary  t« 
i       b  10  be  iti  the  hands  of  the  kind's  justiciar  ihiptHng  ihro 
the  sworn  evidence  of  the  neighbourhood.     The  narroi 
don'n  of  the  definition  of  elemoctynary  tenure  soon  depr 
this  assiie  of^nuifh  meaning.     Far  more  impotlani  wa.t 
Assize  of  f^Hlmr/  t/issfjtin.     'I'his   was   "rnblishH    ^f 


Asiiite  of  Clarendon  and  was  used  to  tlrii'm"""  "h^|h'?Ti  I 
\       aame  recent  date  mentioned  in  the  Ofiginating  writ,  the  hj 
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descend  to  his  hdr.  Finally,  in  litigation  about  advowtons 
or  the  right  of  presenting  to  nn  ecclesiastical  benerioc,  there 
already  existed  a  spetia!  propriclaTy  action  begun  in  tin;  king's 
court  by  wfii  of  right  of  iidkowson.  Here  also  Ucnry  instituted 
a  poMCMOTT  action,  the  A.s3ize_  uf  (J)  Darrein  />rcs/-nttncnf.~M  -j  ^ 
which  a  sworn  committee  of  neiahbouni  was  iiSc-d  to  :(M:ettani  (^  f  i 
who  made  the  preacntation  oh  ilie  last  occasion,  so  that  he 
or  his  lawful  heir  should  jjwsani  now!     All_Uim;  pntinnpry^ 

a«:...>.-    h-.l    .-^.^lip    rj^i.ir—    ■..   .-fvmmf..^       Ill   the    lir^t    ]j[.iri' 

their  nioilc  of  iiroix'dure  was  sumnmty.  Thuy  were  not  lakgi 
inln  tliiTlnril's  rpurt  at  all,  Iml  Ijc^an  at  iince  before  thf  kjn.n'a 
judges.  In  accordance  wuh  the  oriKinal  wtil  [he  jln-rift  himsf:lf 
siTmmahed  the  twelve  men  to  ionn  the  assise ;  they  need 
be  not  knigh'ts,  but  imwiy  ftdehaiflMa,  lor  Iht;  matti;T  to  be  /-■ 
decided  was  not  so  important  as  in  the  Grand  Assize ;  while,  ^^ 
finally,  not  Ugarly  the  tantfe  numtjer  oi  gfotinos  loi  dnallcnging 
the    nicmbris 


nor 


allowed  as  m  tin:  iiToruT 
of  procedure 


unciises    lilt 


iln;ir  noiT-alicntlahce    were 
^tntl.  BLTiindt^'.  lUis  mc^l^od 


u 


the  intrudec^HgHr^lj^^  atlcmptol  within  four  days  of 
his  intrusion,  although  in  ItTbtt  d'ancestor  the  limit  was  longer 


iiy  j.t-iij'.;  Ijvs  m>  much  strf^'j  f^n  ihr;  nfT<--isily 

of  a  legal  remedy  for  wronn-doinn,  that  it  ,«cen>s  to  us  almost 
to  delcdrllBnwn  t-nd,  namiTly,  tlie  ui:<;on>[(l»«iinient  of  justice. 

rFor  in  a  case  "^.^irvrl  ili^ici-^^"  """  liic'j'.  "'  the  forcible  ejection 
of  the  intrudec^HgHr^' 
11,  altliough  in 
I  iii  order  to  allow  the  i^nmA  of  the  ancestor's  death  to  reach  an 
^kluent   hdr.     Itul  at   the  end  of  these    periods   the  inuii  in 
[loiiSCWtOQ  obtained  a  lawful  seisin,  and  could  defend   himself 
by  a  writ  of  novel  disseisin  against  even  the  lawful  heir,  whose 
only  remedy  then  was  to  obtain  a  writ  of  right  artd  to  submit 
himself  to  the  tedious  process  of  the  Grand  Assze. 

Kul  before  tlti-  aitual   assiu:   had    been  appointed   for  a  The 
[itoprietiiry  anion  or  had    bi-*n  sworn  undfr    a    possessory."'^''* 
«ctton,   in  course  of  time  a  very   important  act  w^s  often  j„,y_ 
intcrpoiscd,  with  which  is  intimately  bound  up  tbe.dcKlop* 
ment   uf  the  jury.    To  the  claim   of  the  demandant  in  a 
propitetary  action  and  of  the  plaintiff  in  a  possessory  action  the 
tenant  and  defendant  [irijieclively  miiiht  reply  by  pleading  an 
'  exceplio,'  a  »|HK!ial  plea  or  reason  why  llie  a(si»r  should  not 
bo  held ;  and  he  nitghl  oi&r  to  submit  thii  plea  to  a  jury  or, 
as  the  phrase  was,  to  a  verdict  of  the  country.    'ni«  other 


: ine —aa OTWiMtw  ift  *  mwi  m'u  ui[^  \ii\nrr^ii^m 

of  Ibf!  paitii-g  :  tlM>  J^sin-  was  Mimmonwl  tiefnrt-  ih.-  tMi-n 
^rasc  was  heard,  ihc  jury  were  summoned  to  answer  a  C|u 
T>f  fact  whkti  il  had  been  agreed  to  submit  (o  them, 
won       In  ihcor)-,  then,  it  wa.^  only  by  mutual  consent  of  both  [ 
^        that  a  Jury  was  employed :  but  the  judges  seem  to  have 
*"       ,   means  of  compelling  an  unwilling  xuilor  to  irubmit  to  th 
I    And  as  the  old  Thw^^itniiv  t>f  ilie  defendant  bt.-ranUL4 
form  and  the  real   point  at  issue   was  contained  in  it 
i/Vrcption,  the  assiiK  gavt  way  entirely   to  the  iur>-.     No 
I  p-3i]vjary.  pi>  i^-i-j  iC.  t?.^  -.eci,^  ^j-Kh  tln.-y  suollfsedcd 
y  I    rr'iuired  to  anM"  r  I'toni  tlteif  own  iterMHui!  kcuiirledijo. 
«W  ,1/.  it  has  iKcn  pointed  out '  that  il  is  not  rjuile  true  to  say 
i2_*"'  usual  phrase  that  the    '  jurors  were   witnesses ' ;  for  H 
jH     *  Kwedictum '  had  oikc  become  *  testimonium,'  the  judsesl 
^H     liave  Ircalcd  them  Yikc  modern  witnesses,  ihcy  woulc 
^H     been  dealt  with  separately  and  the  court  would  liave  dts 
^^     the  divergent   le^tiinony  of  ihit  twelve,     Dut  ap^urer 
L  dircei  opponiiion  to  the  theory  ol  their  functions,  tin 

^H  as  distinct  from  lh<-  assiie,  ver)-  soon  Kx-m  to  havi 
^V  ex]>ected,  when  summoned,  to  make  inquiries  about  th 
I  to  which  they   had   to   testify,    'to  collect  testimoti 

toaa.  weigh  it  and  to  state  ihe  net  result  in  a  verdict.' '     Mo 
for  some  purposes  from  the  \-eTy  first,  actual  witnesses 
K     a  deed)  wen-  minuted   with  the  jurj*   in   their  deltbe 
W     although  generally  it  was  only  iIk-  jury  who  teolifted 
court :  while,  a.t  funtier  aids,  chatters  and  documcn 


vl 


■ 


ADMINISTRATION  OK  JUSTICK 


3S9 


lesliry  in  open  court.     For  a  long  time,  however,  the  old  idea 
of  tesliinonir  from  personal  knovrlcdge  hung  about  the  jury. 
•A  man,*  says  ^fessor  Maitland,  speaking  of  tlie  end  of  the 
Middle  Ages,  'who  had  been  summoned  as  a  juror,  aiid  who 
sought  to  escape  on  the  grounti  that  lit;  already  kiie»  Homeihing 
of  the  facts  in  question,  would  lie  told  that  he  had  given  a  very 
good  reason  (or  hi.i  being  pbix-d  in  the  juf>-box."     'I'hus  as  '  Mniil 
late  03  1543  wc  find  a  statute  rwjuiring  six  out  of  tlic  twelve '"  ^'^ 
jurors  to  be  inhabitanu  of  the  particular  hundred  concerned,  i'"^"    ' 
it  being  intended  that  these  should  inform  the  others.^  ■  xhn)-cf, 

'Uleanwhilc  ihc  method  of  asceriatiiitig  luyal  rights  bj  the  90  ei  icc|. 
evidence  of  the  ndghhourhtiod  had  Ixx'n  adapted  to  the  The  Jury 
purposes  of  criminal  justice  The  system  of  frankpledge  "n^^*"* 
had  already  set  up  a  number  of  small  mutually  responsible 
bodies  under  the  eye  of  the  sheriff.  It  is  ijerhaps  not  tin- 
likely  that  la  Henry  II  ui^urred  the  brilliant  Idea  of  turning 
the  already  existing  machitxtry  for  'producing  om:'*  neighbour 
to  answer  accusations'  into  a  machinery  for  'telling  talcs 
against  him.'*  In  other  words,  tlie  same  court  held  by  the  >  Mnitlnnd. 
shciilT  twice  a  year  thr^iKh  the  hundreds  and  (:anief|uenity  lnift>J,-« 
called  his  Tourn,  n-as  used  both  to  take  View  of  Frankpledge  jp^j^  ^^ 
and  10  receive  jireM-nlmeiitK  of  suspected  criniinnU.  ^Ve  can  ;i/awrKt/| 
only  notice  the  earliest  recorded  irutanccs  of  the  application  '^■"','"'''  'H 
of  a  jury  of  prcscntrnpnt.  The  sixth  artkJc  of  the  Constitutions  *"**" 
of  Clarendon*  seems  an  attempt  on  the  pan  of  Henry  H  to  *,v.  c. 
check  tlie  arbitrary  judgements  of  ecclesiastical  courts  upon  fJ*-9- 
laymen  by  a  provisioTi  for  the  a{>|>ointmeiit  of  a  kind  of  jury 
consisting  of  neighbours  of  the  accusetl  emjiannelled  by  the 
sheriff,  on  whose  presenimenl  the  e<;clesiasliad  judge  is  allowed 
to  act.  Nothing  further  is  heard  of  the  jiir>-  in  ecclesiastical 
courts.  On  the  other  liand,  the  first  clause,  practically  the 
preamble,  of  the  Assiie  of  Clarendon^  provides  that  twelve* /a 
men  of  each  hundred  and  four  of  ea>.'.h  vill  sltall  swear  that  116& 
they  will  answer  truly  whether  any  man  is  reputed  to  haw 
been  guilty  of  murder,  robbery  or  suchlike  heinous  offence. 
Ten  yeirt  later  the  Asstxe  of  Notthamplon*  extended  tht^  * /iiit.  isi. 
subjects  about  which  inquiry  should  be  made,  and  directed  tij6. 
that  such  inquiry  should  be  carried  out  both  by  the  judges 
and  by  the  sherilTs,  tliat  is  in  the  judicial  eyres  or  circuits  and 
in  the  local  court  which  came  to  be  called  tlie  Sheriff  .s  Toum. 


I 


the  thin-  coun  :  togt-llwr  wilh  Iwt-h-e  min  rfjvri.-M.nlin 
hundred,  and  chosen  by  two  or  four  knij^hts  who  hsu 
nominated  by  ibc  bailiff  of  the  hundn-d;  and,  ftna 
icew  and   four  men  from  esch  vill.     These   represe 
membere  of  hundicd  iind  vill  irctc  all  &wom  to  spe 
truth,  and  tht-n  a  hlI  of  <[ue3UDns,  known  ai  tbi-  Ani 
the  Kyrc  and  drawn  up  by  (be  kii^.t  oouncillon,  wa-t  (k 
to  th«fn  in  writing  to  iK  unM^-cred  by  a  ccnain  day. 
meanwhile,   Ihcy  privately  handL'd  in  their    list    of   si 
whose  escape  could  thereby  be  prevented  by  an  order  d 
from  the  judges.     On  the  appointed  day   the  juries 
hundreds  apj)eatwl  with  such  of  the  pn'seiitnienis  of  tl 
in  writinf;  as  they   'avowed'  or  endorsed,     iliii   the 
further  q\ieMioned  them  orally  and  compttri-d  ihcir  a, 
with  the  written  statement  which  Ihcy  had  just  handed 
with  the  rolls  of  the  sheriffs  and  coroners  on   whid 
reeordod  dtc  )»escnintcins  of  the  lourns  and  int|uesl) 
any  tnconsbtcncy  of  siatcmciil   the  jury   was  amerce 
«nce  some  of  the  scatenienix  to  which   :he>*   hud   to 
might  dale  from  the  lant  eyre — an  interva)  of  (K.T)iai» 
yeais — such  amercement  was  fn;<]uent.     In  fact,  the  prt 
degenerated  into  an  cxlortionatc  absurdity.     Bui,  in  ai 
the  chief  business  of  the  eyre  slvtos  to  have  been  to 
through  the  jury  the  coininunilies  which  they  represent 
which  on  tlie  eonfeasions  of   their  re^irescnlutis'e  ji 
neglected  their  police  duties  by  failing  to  present  or  t 
juspcctcd  ctiminols.' 
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the  tcprcsenUlivM  of  the  four  viUs  nearest  to  the  one  of  which 
each  pTe:«ente(]  susjKct  wsis  an  inhabitant ;  and  in  each  cxsc  in 
which  the)-  endorsed  the  prescmmenls  of  the  man's  own  yill 
%nd  of  hi^  hundred,  the  accu&ed  proceeded  10  the  ordeal.    But 


ign,  tlitf  ticcTct^  look  cliect  sooner  in  Engia 

than  i»  any  country  ol  U'estcm   Kunijn-,      1  he  only  procedure 

now  at  hand  wa<  Ihit  [inireOurc-  wlii<'h  wai  d('velopin(;  itsetf 

out  of  the  assivc,  namely,  a  rcsorl  to  ihir  verdict  »f  thr  ifwntrx- 

hv  a  specially  empanncllcd  lurv.     But  wc  have  s«:n  that  swlv 

jnisiion  to  the  verdict  of  a  jury  was  purely  optional,  a  matter 

of  mutual  agreement  between  the  two  parlies  to  a  suit.     Con- 

s«iucmly  the  accused  rn'mfit  not  put  himself  ujion  the  country ; 

and,  in  their  lack  of  any  other  proccdmr,  the  judges  resorted  to 

all  kindx  of  expedients  in  order  to  force  him  to  submit.     .M  i;is_ 

the  Statute  of  Westminster  I  (jj   13)  ordained  that  nototmus 

^  felorn  who  refused,  should  be  kept  ■  en  la  prison  forte  el  tlurc ' 

A  (in  strong  and  hard  prison)  at  n-inxinif  ^IW  common  law  of  thf 

'     land.     This  Ipd-to  tii^'  Hfvi-ifij^im.nt  <■[  the  t>jrliarous  f^itiefortt 


el  durt '  hy  which  a  reraii-iirant  was  uraihially  starved  or  crushed  '  Thnycf, 
by  a  load  sA  PTfl"  '"'"  '■■'— ''"j""  "■■  ^-^<^      '  >■>.  p^lm  »f  ^n^ti  74-So-  A 

obstinate  resistance  was  [hat  an  m'i-iiivi.-[rY!  .  timinal  mvi-H  fnr     V   I  '  ^ 
his  family  ll"-  l:'r"^  wl''!-!'    nn  hit   r.nui.rl^.n    fm    f.ln.iy    would       W  | 

have  ^Mcheated  to  the  lord  or.  if  hi^  iiiTl':il'.  wj'^  iii'iiv"'i  "■>"''* 
have  been  forlejl  to  the  kJn^.  Um  if  ihi-  ilciUm^iI  iliil  |ml 
himself  u["jn  the  ciiurnrv.  the  jury  of  the  hun^ln-''  '^^ilT''  *'"' 
hithcno  only  presented  him  as  suspcci.  wor<-  now  askt;d-  'o 
pronounce  tlelmitcly  on  ihf  quc^nonTil"  his  ^uijt.  It  would 
not  be  unreasonable  for  them  to  acquit  him,  for  iheir  present- 
ment wai  only  maile  on  common  rumour  and  might  well  have 
been  made  in  order  to  ^Klve  themKclves  from  an  amercement  if 
the  rumour  reached  the  judges  from  elsewhere;  But  if  they 
found  him  guilty,  the  reprcsenlalives  of  the  four  rwighbotiring 
vills  were  again  put  on  oath,  and  sometimes  to  them  was  added 
the  jurj-  of  another  hundred.  If  the  verdict  of  thcie  numerous 
unconnected  bodies  was  unanimous  the  prisoner  was  sentenced. 
Thus  tbe  jury  to  which  his  fate  was  submitted  might  number 
as  Duuiy  as  forly-fuur  persons ;   ai>d,  since  tlieie  is  seldom 


to  thv  modem  Eystem  of  indictment  by  ]|lllDaA  jury  an< 
by  iKlty  jury.  All  ihjit  v/e  can  Hay  Tor  Ceri^ft  in  that,  i 
fim  i>lace,  iht-rc  arose  a  nol  unnatural  idea  that  a 
indictora  would  not  iry  him  impartially,  and  s  slatuic  of 
forbade  them  to  Iry  him  at  all ;  ihcn,  the  disuse  of  ihc  prcS' 
jury  for  the  further  trial  involved  Ihc  disuse  of  the  four 

Cbouring  vills  which  had  corroborated  thdr  evidence 
finally,  tlie  elaborate  character  of  the  old  judges'  eyn 
altered,  aiid  the  indictment  of  the  flherifTH  toum  ar 
iiK)uests  of  coroners  became  sulVu-ient  to  put  a  man  upi 
trial  without  any  furttivr  prt-seiitmi-nt  by  the  hundred  jun 
uf  But  notwithstanding  the  unin-t^al  e&tablUhmcnt  of  th 
meihndi  gystcm,  all  ilic  old  methods  of  procedure  ilicd  bard.  Cci 
^,  the  local  courts  of  hundred  and  shire  never  as»milatc 
\,  by  jury  and,  tar  ihiK  reaiton  among  others,  deca)-ed  «i 

^ft  decay  of  com[>urgalion  and  ordeal.  But  con)purgaii< 
^H  not  abolished  by  statute  until  ijjs.  and  irijil  by  batti 
^1  disappeared  in  1819.  Even  the  'peine  foneet  dure'ici 
^^      a  le^l  method  until  1771.    The  diflicullies  anddangcn 

yn  the  juT)'  in  its  (levelo]>[nent  towards  its  modem  iot 
lealt  with  in  spcA^ing  of  (be  viobttons  of  the  liberty 
icrt  in  comparatively  nvodem  times.  There  remains 
ced  shortly  another  early  use  to  which  Henry  II  i 
lediate  successors  put  the  sworn  representatives  of  h 
vdl,  namely,  as  a  comnultce  of  assessment  for  j! 
poses. 
**  l*M»-««  f  tl«»  iM  luued  .eacbuiveW  UDon  la 
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be  judged  from  the  standard  of  life  whid)  be  msiiitained. 
This  method  wa.s  applied  on  the  lint  occasion  indirectly,  in 
order  to  determine  the  wcjpons  whlrh  under  the  Amiiye  of 
Arms  iii&t)  cvciv  trcciiuit  W.1S  to  KccD  ai 


direct  use  was  for  the  Saladin  Tithe,  a 


•hqod.' 


Us  first 
of  every 


1/ 

S.  C.  I] 


one's  rents  and  moveables  'l>at  is,  iiicome  wlic-ilici  dctivi^d  from 
land  or  merchnndiR-,  wliicti  wus  voird  fur  the  Tliird  Crusade.* "  /iiJ,  16 
The  success  of  the  system  led  lo  its  application  in  11 98  to 
dclermir)e  the  liabilities  of  land,*  and  ilms  to  an  assessment '  lAid.  15 
which  should  su|>ersede  the  now  antiquated  record  of  Domes- 
day. But  the  une  of  these  juries  of  a^essnicnt  h  intimately 
connected  with  the  history  of  rciireseniaiion,  anti  the  gm<lual 
formation  of  l':trli:inienl  entirely  did  away  witli  thdr  employ- 
ment for  this  purpose. 

S  51.  But  neither  writs  nor  jury  would  bavc  been  of  much  Tlie 
importance  or  avail  without  the  constant,  regulative  action  of  j""'"'"* 
the  Itin'ran!  fu\f!ifj.      Tin;  j(n--at  weakness  of  the  eariy  En(;lish  ■^'" 
constitution  was  liiat  «jrtt  of  intimate  conneciion  between  the 
central  and  the  local  government  which  cITcctually  prevented 
all  concerted  action.    The  greater  kings  were  aware  of  this 
fatal  defect  and  took  measures  to  remedy  it.     Thus  .4-!lfred,  Their 
perhaps  in  imitation  of  Die  '  missi '  of  the  Karolingiaji  F.mpire,  "'■£">- 
investigated  cases  of  injii^rticc  through  'fidele«'or  royal  rne^- 
sengers  :  while  for  tlw  same  puqjosc  l-lAdgiJir  and  Cnut  held  the 
\Viian  thrice  a  year  at  stated  limes  and  pUccs,  an  example 
which  was  imitated  by  the  6rBt  two  Normal)  Vaiij^.    But  tliis  was 
not  enough.     The  enormously  increased  activity  of  tlie  cjentral 
goremroent  after  the  Niinnan  Conquest  cnUKcd  the  formula 
rton  of  an  elaborate  financial  system.     After  1086  Domesday  Itqtinniai 
became  the  authority  on  which  all  landed  property  was  rated ;  "f  '''= 
but  changes  in  the  ownership  of  laivd,  the  formation  of  new  '^*  ^'"' 
forests  and  the  etiltivation  of  waste  land  made  it  ncceuiiry 
constantly  to  modify  the  previous  a^wssnienl  of  ^ny  individu.1l 
owner.     Under  Wijlia'"  H  ""•*'  I'^H^iir^^^..  w^rr  referred  to  the 
shire  courL     Riii  tb**  'jhrriffs  themselves  rt^uJrrd  Btipj-nnioTt. 

Vnt  llii^  pilfpn<f  Henry  I  sgut  throURb  the  COUntTVOBicialaof  UielUtiJcr 

itf  yymly.  formed  Hitch  eg  tit-T.  who  should  assess  the  revenue.  aodl^^'S'^^'l 
"tike  the  e^tdusive  coKniKincc  M  any  rale  of  the  plca»"of  the 
crown  om  ol'  the  ^it-rifTs  lunils.     iJoLjotrteni  with  thai,  in 
some  cases  bo  e\v»  sirm^  10  liavn  appointed  resident  justices 


lion  of  (he 

under 
Ilcnrr  11 


irregular  sind  wete 

jiidiirinl  business  ;  white,  finally,  the  prit-ate  junsdi 
grcai  feudal  lords  vretv  it-ft  intact.'  J' 

Nor  for  ihc  first  twelve  years  of  HcanJUXi 
1166)  is  tiitte  proof  of  the  iMtgiiininj;  of  a  better  sv) 
the  dJKordent  of  ihe  late  reign  Henry  moved  laib 
the  jnth  of  reform,  Krom  ii36al  iniervul*  of  1 
years  ilic  );reat  officials,  Justidni,  Chancellor  ant 
held  pleas  alone  or  together  in  njost  of  the  shin 
circumstxncett  of  Henry's  quarrel  Alh  Bcclcetpaw 
10  lippular  reform,  and  from  the  dale  of  ilie  Aaioi 
_dy,i>  (1)  the  visits  of  royal  official*  to  the  urovit 
frctjucnt  and,  before  long.  regulaT.  The  AksJ/T;  " 
was  carried  out  by  two  ol  the  king's  ministers  aa 
sheriffs;  in  n6&  and  a^jun  in  ij;o  four  barons 
checiuer  held  pleas  in  varioua  yliiret :  while  in  11 
ciple  of  circuits  was  intriwlinxd,  and  in  ji;6  ^1; 
Northamplun  was  carried  out  by  three  judgei  in 
circuits  into  which  the  country  was  divided,  son 
were  at  the  same  time  ^herifis  and  barons  of  the 
But  this  TOmbination  of  iifhce*  waa  coming  1^ 
The  sheriffs  of  Hcnt>-'s  early  years  were  great  loc 
holding  pairs  of  shires,  apparently  for  life,  and  boil 
the  people  and  hindering  the  work  of  the  king's  j 
in  1 170  the  coniiilaiMl>  of  iheir  londuct  imeoLirag 
i»ue  a  atrong  CTunmi^y""  nf  infjmry  <;y^;iosed  Of 


\p 
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financial  a»|>ccr;  and  iliu  change  would  no  doubt  be  aided 

h]r  the  introduciion  of  the  Uutton  of  penonal  ivuperty,  «hicfa 

Uaiisfcfrcd  ibc  details  of  asse»in<-nt  to  iwnm  T(.-)>rc«;ntativvs 

of  each  dhirici.     And  finally,  (4)  by  tlw  At^si/i-s  yf  riarpnH^n.^ 

and  Nowbampton  all  judical  mm!  jjltnitiiatraiiva  powf-r  was  / 

hi^inf,  pttwrwl  ..p  inp  tt»-  t>anH<t  of  thr  kine'a  repKagnratives-J 

for  llK_lhfi-6aiB£L,''  no.  inivatc  franchiv:  »t3<  t"  '•■frltiil-  'Hr  t  .s.  c.  i**, 

ahcrift  and  by  ihg  latter  the  picas  of  the  rmwn  vi,tr-  -pt-ir-t  ii. 

tH^^lv   ml:m    mil    nf   tly    h?n^^   .^f   tl...    th^Hff    i^Kl^^  Jq^^         >  p 

interests  wtp  (y*  timnp  and  were  cnmisiod  eniirclv  10  the   '  ' 

officer  an^  *iiiM.r.i;inr,-  ;i.iTnir»|ifrj!iiiv.»  officiaU. 

but,    mcanwhik,    Henry's  rarioiu  measures  of  reform  had  I 
rapidly  increased  the  amount  of  ju<Iicial  business  which  had ' 
to  be  done  in  the  king's  name.     Ibc  tntcrmillcnt  and  some- ' 
what  inddinilc  i^UIJa  f^'ft'*!  "^  which  in  ihtor)-  all  the  itim^nim  } 
JuiticGS  were  members,  no  lonf^cr  aH"^""'   *""'    "*-   •("•y — 
Then;  ¥ras  oped  of  sonic  more  pcrmaneni  attaiigemenl ;  imd 
pi-rmi^^yiKie  in  adminUliativc  wg^  brings  with  it  ihr  oi>p9r- 
tuniiy  for  profe&iioiul  training  and  the  cultiration  of  a  pro- 
fessional i)ridc.     To  attain  this  permanenci;   Henr^'  seems  to 
have  tried  a  ktjcs  of  expt-riments,  until   in   1178  he  choay 
two  clerks  and  three  Iftymen  out  of  t^;  eig hi.-#-..  prwrn^  -..xTn^ 
at  iiineranl  justices  at  the  titpc.  and  apBpimcd  them  to  remain 
at  the  kiriiB'*  court   aa  a  kind  of  p^mancnl  nucleus  of  a 
central  jutlicial  l>odv-  although  the  king  and  his  councillors 
were  still  to  exercise  an   eiiuiiatrfu  jurisdiction  in   the   last 
leaon.-    How  little  of  the  professional  sUmp  as  yei   hun^</'.  ow/jV. 
alMut  the  kini^e  judicial  oAicials  is  clear  from  the  fact  that  ■- 133- 
the  rest  of  the  eighteen  do  not  seem  to  have  gone  oti|  aciirig 
ss  judges,  but  i^ro^bly  resumed  subordinate  places  ih  Uic' 
ExchcfiiK-r ;  wfaili^  i|ir  a  lonK^ime  to  com^,  with  the  j>ro-, 
fessional  judges  on  their  itjit-tiits  were  fiyjop^at^^  [(nif.l.tB  »r 
lhc_8hirct-counlry  gentlemen  who  were  occupied  in  numerous 
branclMB  of  local  administrative  work.     In  fact  tlie  itinerant 
imnicci  were  not  ncccssaiily  members  of  the  central  Curia  at 
all,  vwJ  could  be  summoned  bcro^c  it  to  bear  record  of  their 
acts ;  But  each  body  of  ju^ftices  would  usually  include  one  or 
two  paofessional  judges.     In  any  caae  they  went  as  the  king's 
representatives,  and  tlicir  court  was  c^-erywherc  Curia  Kegii^ 


magistraKS  of  die  first  instance  or  primary  resun,  whos 

will  be  '"fnl  I'"''"  *'"■  ''""I  pf  J"-ji'-tf«  "/  ihf  Pi-^fTf 

miitsions  (*)  tfAfltW  Dilhtry  vrcre  inuliminnry  '"tMi 

to  prevent  thr  oppn-i.ti(ini  of  local  maimatcn.  nnd  we 

y^r  rally  made  ov<.-r  to  local  comniiuioncrs.     Those  (<r) 

J  /    tf«rf_jJSouiw  iwire  fw  ihc  purpose  of  hcatina  am 

C\ /yl-mirting  cruaioat  caaes,  ^uch  as  treaaon.  felowy  and 

y  I  j'i^i)  jF^_takinj;  tlte  Aisiu  largi;  nmnher-v  of  commissic 

hciud  l>y  a  professional  ju 
assessors.     KinaUy,  {<)  A 

1  coniniiMion  until  the  "5! 

Westminster   II   iii   rjS^.     It   va&   intended  to  relj 
presmp.  rd  th^  nimfgbMons  for  thejaaifc.     Two 
with  the  aid  of  one  or  two  knights  of  th«  shiro,  wer 
all  a&si/n  thrice  a  year  at  \^V»tniin»lei,  nnd  the  ju 
lunnellcd  for  such  cases  wt-rc  to  lie  sent  itp  to  We 
unltis,  btfore  the  day  fixed  for  trial  by  the  judgea  I 
itineriint  juviices  had  come  into  the  county.* 
r  con-        The  hia"r%-  of  the  jut^  \%  Baralleled  in  that  of  the 
tfitlMloB.    justice*,     t'mji^r    Edward   I   ihose  crommiraons^wS 
remained  in  the  han<Eof  the  jwslices,  were  grailiially 
mated.     Already,  in  the  early  days  of  the  system,  t 
been  some  attempts  in  that  direction.     Thus  by  the 
Northampton,  criminal  ana^civJl  actions,  sMjicrint.n 
)  ttie  ^pfggEdUK  uf-a  CBHIiiai  "fity,  TjjjjfelhCT  «uli   m 
,  ccllancous  duties,  were  aiven  lo  oni*  »"<*  [ht-  mn 

-''   -^  ^ '•'^—■^    'mV.Wm.    It.     ..»j    io;  ills    CMBmiMMMI 
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this  mgihod  became  permanent.  Thus,  itd^itf^  ihi:  Vinjidoqi 
was  ^liviiltMi  >^fn  IfiHi'  TfwfflTb  wiih  iwo  jucljft-s  to  each,  who 
shouW  lake  th.-  assj/o*  iin.i  vliciilil  he  on  rl^y  ttiri>in;hfi»t  Ihp 
yar.  Tht-ir  power  did  imt  cease  with  the  special  ii^niporarj- 
commi^ion,     The    ordipance    of    1199    was  u   sU-ji   futthet 


lal  iuMicex  iif  msiff. 


ill  ihe  same  direction ;  for  il  eni' 

if  laymen,  should  also  act  as  juilicgs  of  gaol  deiirery. 

§  53-  But  while   Ihe  Icing  it  oommissiomTS  were  travelling  The  ihtw 
round  the  countrj',  there  were  ((radually  being  organized  three  J^""' "' 
central  <:nurtk  through  whos-^  iiifiucnre  the  C'ommon  [j^y  *a«  [j,^ 
reduced  to  t>ne  unifon^,  i^y^n-ni  pi'-vajlini;  q^-^r  »»  local  and 
cIam  pcculiariijes.  so  that  in  its  turn  it  might  be  a  bulwark 
against  Ihe  encioachmcnts  of  the  Crown,     We  have  seen  that      U 
in  1 1 78  out  of  the  eighteen  acting  itinerant  judges,  Uau}'  II 
selected  five  to  he  continually  with  him.     Aocordinn  10  tAf 
usual  theory,*  the  nicinbcts  of  thii  court 'were  changed  from  .'J;,'" 
time  to  time,  but  were  all  chosen  from  the  officials  of  the 
Exchequer :   the  btuinexx  which  came  before  them  was  that   ■ 
which  at  a  later  date  was  rcfencd  to  the  three  Courts  uf  Com- 
mon law,  that  is,  either '  placita  quae  sequuniur  rc{[em,'  criminal 
or  civil  cases  whidi  touched  the  king's  i^hts  and  revenue,  or 
'  cummunia  placita,'  cases  of  private  litigation  in  which  the  kin); 
intervened  as  supreme  arbiter  and  jO'lye.     From  this  court 
difficult  cases  were  referred  lo'^lie  King  in  his  Council,'  and  '  S.  C.  i97- 
such  cases  inclsded   questions  of  rcviaiue  as'fti'ell  as  legal  ^'^'''^' '• 
mattc^  of  a  more  genctal  nature.  ^  .    ^^j^'  g  j. 

But  thi>  [tonition  0]'  this  hedy  of  judges  was  ciilremcly  vaj{ue, 
and  prolariily  this  thec>ry,>hould  Ifc  largely  i/ualifitd.  A  recent 
wrircr '  has  produced  evidence  to  show  that  these  five  iudccs  >  wtx,  31. 
whi^prcn^ai^Hjintcd  to  be  permanently  at  the  king's  rfiur|  for 
the  sake  of  hearing  '  all  the  claims  and  plaints  of  the  people,' 
were  the  origin  not,  as  is  generally  suppos<_il,  of  the  later 
Court  of  KiriR's  Bench,  buLof  the  bt<Jt  Court  of  Cnmnn>nA~ 
Pleas  which,  in  ac<;ardance  with  a  provision  of  Magna  Carta, 
became  fixed  at  Westminster.  It  secms  difficult,  however,  to 
identify  this  professional  judicial  committee  with  either  of 
these  later  Coum  of  Common  law.  I'or  some  lime  after  1  tyS, 
what  has  been  aptly  called  the  'dualism  '  of  Ihe  king's  court, 
must  be  regarded  as  mon-  or  less  uf  an  accident.  Hius, 
during  tlie  absence  of  Richard  I  the  distinction  between  the 


judges  did  not  ncci»«itily  coaT^o^TT^ffi 
be  summoned  cither  bcrorc  thi-  justices  of^ 
Wesliiiinster  or  '  before  us  wfhercaoevcr  we  sh 
But  a.t  yei  all  judicial  Arrangt:n)enls  were  so  e 
to  Ihc  king's  will  thai  two  ctmrls  cniinoi  be  W 
For,  either  body  was  competent  to  hear  sli 
and  picas  of  the  crown ;  tbc  two  scis  of  jii 
might  aiid  som«tinie«  did  coalesce,  while  iruli 
nut  permanently  as&iKned  lo  one  or  other  < 
may  be  xaid  that  *  the  king's  eoutt  uf  John 
'  M»iil«iid,  cleft,  though  it  does  show  a  wcll-murketl  1 
>%l3gna  f^tta  (§17)  said  that  eon^mori  pleas 
fnif^kinp  hill  be  jieard  in  a  fixed  place  i  an 
repeated  in  the  rdssuea  of  '»«ft  ;»"^|  i^t^. 

some    [yrmnnrpl    trilmnnl    xhould    bc   OJHUU 

place  to  which  igiralc  liliants  could  brin 
some  assurance  nf  ijn^iny  ]>'^^*  tr.  |)tf~<i 
present  the  injunction  was  needless.  For  d 
mii^nricy    the  ''"iHer"  flUappnaw.^    ^d  i\^f 

j u dicial  body  of  the  lusticea  of  the  bench  sill 
to  »»— rjiH  Hit'*'  "''  "'—  *"'*  "T"^:iil^ 
Regency.  Then,  when  Henry  c^me  of  a 
his  predccesiois  he  began  to  make  proj 
justice  in  person  with  the  aid  of  his  judge 
)iis  Council. 

But   in  J2^  a  very  definite  Mep  in  ot 
marked.     It  was  prob.it>ly  during  the  lost 


Seie/f 

InlKKJ. 
xvi-xrii. 
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jndgcs  wilh  th«  king,  the  '  placita  quae  sequuDttir  rcgem/ 
were  cnlcrcd  on  Bcparale  'conm  rege'  rolls.  Thenceforth 
there  were  two  distinct  sets  of  plea  rolls,  those  of  the  bench 
being  drawn  up  Icraiin&lly,  ibuse  of  the  cases  heard  *  coram 
re^c '  annually  as  if  uninfluenced  by  legal  (einii.  Each  body 
had  diio  a  dilTerent  pruce^  to  compel  the  ulienduno:  of 
suitors.  I'he  ju:itic«s  of  the  bench  wbhIic!  litilf  more  tn  turn 
them   into  the  more  modem   t'outt  of  (Aimnmn  ]>\i-as.:  bur 

this      did      not      h^pprn       ■'"''' Lhc r.-ijm      nf      |-',f|watd       I, 


StUii 


when  tl)c  judges  of  the  court  obtained  a  pcriiianent  organi-  '^'  C'bwh, 

£atiun   under  a  Clhief  Justice  of  their  Hwn,   aiid   they  were  ^^'^  %^. 

allowed  to    hear    picas    of   ihc    crown    in    any  f.  OHti M, , 


no   longer 
»hapc.' 

Meanwhile,  the  old  E;tchc(|uer  had  coniplctcly  changed  its  Coufi  of 
forni.     At  fjSii,  with  it*  membership  of  all  the  great  officers  Excheque 
of  State,  it  was  merely  *  a  phase  ot  the  general  povctnina  bqdv       t  ^ 
of  the  realm.'    But  it  graduaHy  tended  to   become   'partly  •' 
a  ludicial  tribunal,  partly  a  financial  bure^^u.'     Early  in  Henry 
Ill's  reign  the  lusliciar  and  Ctancdlor  ciatsetl  of^jm^rit^-  tn 
attend,   and  the  Tceasuier  became  president  of  the  coun ;     .  p 
while  its  seal  was  iiut  in  the  kt.-epini,-  of  a  t^i-w.  -ipcrial  t  laaii-  N/  *  ' 
cellor  of  thff  F.^ihrtjurr.  and  nua.were  defitlittlv  appointed 
to  be  baroni^  of  ihf;  Emrhecnicr.  that  is,  as  pcnnanent  officbb 
of  the  cojiij.     Its  chief  work  was  to  "-'Irn  ihr  ktrc'"  '■■^— ""'*■ ;  — - 
but  it  was  pmpo»<!*gj  by  ilir  Itj^ij;  and  counsiL  'o  tedftaj  the 
(pievanecs  of  amy  pftJiion^r  a^^-ainst  the  action  of  the  Crown. 
As  yet,  however,  it  was  not  rej^arded  a.i  a  law  court;  for  if 
a  qii«!tiion  uf  ((cnrral  law  wan  involved  in  any  matter  ihM 
c-ame   before  its  officers,   they  were  told  to  associate  with 
ihcmsclvcs  the  king's  judges  for  the  purpose  of  dc<:iding  it. 

llu^lhc  harnna  »f  tjy^  FiSf''"!""  had  '^rrJVUl  f'T'"'"  "■■"""-y     L 

mrthnri"!  nf  pmradwrr  fur  the  ""'I-?-*""  flf  fn''"*T ''""""'''" 

CsnitlL       It  was  pr»llah)y  thf-  Ae-vm-  of  guitOfa   f"   ""''    ■l^f"'- 

eUe*  of  these  melhoil*  that  ,-nr"""B'^  '*"*  >""n«  '■»  "y'". 

. what  were  rcaHy  '■""'"'""  pi--"     This  was  checLcdJir 

a  clause  m  the  HtftcuU  supeF^rcyln  nod:  but  as  a  Jund 
of  compensation  wc  lind  th.-it  a  Chief  Baron  was  apiKiinted,  and 
suitors  were  sometimes  expressly  allowed  to  go  to  the  Kxcturquvr 
in  order  that  tlte)-  mijjtit  have  the  benefit  of  those  summary 
ptOCCSH-S.      As  a  con-tc-quence,   the  Vtchfi^^f  w«a  tn^  ±nA 
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I  p  airfiA  wore  confined  to  the  work  of  a  court  of  law  stendinx  i\At 
i.  lA^-i?!.    aide  <rith  the  Court  of  ComoKin  I'lcaaJ* 

There  renmiiwd  the  oQut*  hfld  'poitm 
very    long    ceaj«ed    id    tmply    the    iicceaaary    presence    of 


C'lnit  of 

Klnc'* 

tlmdi. 


,  _  whid>  before 

long    ceaj«ed    id    tmply    the 

the  kiiy.  Hut,  for  some  time  ahct  la^^i^  't*  wor|(  .continued 
to  be  intLitringiiiiihiihlf  frrtm  ^  of  the  King's  Council  itseir, 
snd  it  thus  p()|fffw)d  *  juriwiiclion  jq  error  over  the  rnmmon 
Benijt,  which  it  rutained  even  when  formed  into  a  separate 
court.  For  before  the  <:m]  of  Ucniv  Ill's  tv\an  ihc  ocdiiur)' 
"""Th  '  rr""'  ""n" '  ^""  to  Iwve  been  dor^j^^j^a  connminct! 
of  fciffiftrntiift""!  jiiHpiA;  under  a  f  tjtpnitely  appoitil^'H  f'hji-f 
JlULu^ ;  and,  while  ili^  Ci>m'»""  Bc.ncB continued  to  remain  t/u 
Bench  in  tin  etpccial  vcnu:,  under  Kdwurd  (,  lb  this  c>jinmittce 
there  began  to  be  applied  in  distinction  the  term  Kings  Bench. 
Itut  as  yet  it  was  not  a  separate  body  ;  for  at  any  moment  the 
committee-  could  be  alforced  bjr  the  presence  of  the  king  and 
tmy  or  oil  of  hta  eouncillori,  ecclesiaatical  or  lay ;  nor  wis 
there  any  distinction  in  the  class  of  cases  which  could  be  heard 
by  the  ordinar)-  or  by  the  afforced  court.  In  y^tg^^how- 
ever,  the  afforcod  court  QhialnBd  in  o»n  milt-  imd  the  cases 
heaid  bciorc  it,  ai  opposed  to  the  cases  heard  before  the 
pnfcuional  committee,  were  entered  on  the  Parliament  Rolls. 
TtKn,  Itcfare  long  the  tctm  Parliament  came  to  be  appropriated 
to  the  mc<-tin);  of  the  three  Estates,  and  the  Parliament  Rolb 
bccnnM;  the  ren>id^  of  those  ineetinKS.  h'inalty,  the  King  in 
l*arlianie«t  when  aetJny  as  a  law  tf^yrt.  camo  19  be  the  jf ytse 
of  txirds;  the  King  ip  Corocal  became  a  court  of  finid  eoultable 
appeai  and  abb  a'court  of  first  instance  in  exinofdinuy  ^ses, 
kecftit^  no  toll  or  record  of  its  pleas  or  cases.' 

■rhu%  oiil  of  the  old  Curia  Regis  on  its  jtidJcial  side  thcye 
I  (1)  three  (Toort*  "f  rnj»n,..n  u»— y[jQj^ 
H*'**'^^  nr.  as  it  wBs  aftctwarda  called^  V.gm- 


CWdim* 


ExrhcQBCr  :  and  ( ;)  two  sunrepie  cotttt&— the 

^____^  thOiiiv-iajQiaacJl- 

'Tbe  dtltioctton  between  the  authority  of  ihcie  last  two  couns 
wtU  be  iwticed  cbcwhetr.  Here  it  a  itnpcmant  to  follow  out 
theciMtion  in  the  sixteenth  ccntuy  of  an  intermediate  court 
<A  mat  between  Ibc  Courts  of  Conunon  Uw  and  the  House  of 
lAda.  This  mama  tound  dte  later  history  of  the  Court  uf 
Bxdwqmr.    The  buons,  omsi  teucioin  of  their  privileges. 
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claimed  tJic  right  of  amending  all  errors  in  their  judgements 
in  the  Exchequer  itself,  nnd,  confcitiivntly,  unlike  Ihtr  Cocnnion 
Picas,  successfully  evaded  the  claims  of  the  King's  Bench  to 
hear  such  cases.    This,  however,  would  not  have  been  altogether 
satisfaccoiy.andin  i357asiat«tabl*.- court wnscrcatcd, composed  t'  Edw, 
of  the  (Chancellor  and  TTRi»urer  who  should  associate  with  them  '    ■  ',""'■  '■ 
the  justices  and  other  learned  penon«  for  the  purpose  of  hear- 
ing appeals  in  error  agiiinst  the  dcclKions  of  the  barons  of  the 
Eitdietiuer.     More  thiui  two  eenturieii  later  iliii  court,  which 
came  to  be  known  as  the  Ewrhequer  Chamber,  was  adapted  to  »s8s> 
the  purposes  of  an  intermediate  court  of  error  between  tlic 
King's    Btnch  and  the  House  of  Lords,  by  which  could  be 
avoidt-d  tlii^  delays  incidental  to  ibc  existence  of  st  court  of 
fmal  -ippeal  whoite  sessions  depended  on  the  political  needs 
of  the  -lovereign.'     But  it  was  only  as  a  Court  of  Common  '  Pike, 
law   that  the   Exchequer  was  amenable  to  the  intermcSiaie  *9*-4- 
court.     Ajjparenlly  under  the  Tudors,  in  imitation  of  Chancery, 
it   developed  a  jurisdiction  in  Equity,  and  in  msny  kinds  of 
cases  it  exercised  an  equitable  jurisdiction  concurrent  will) 
that  of  Chancery  until  all  such  jurisdiction,  except  in  so  far  as  it 
was  concerned  with   mntters  of  revenue,  was  transferred   to 
Chancery  by  statute  in  1K41.     Meanwhile,  like  Chancery  itself 
the  Exchequer  on  its  equitable  side  w»a  amenable  to  the  correc- 
tion of  its  errors  by  the  House  of  Lords. 

$  54.  Before  passing  on  to  the  results  of  the  concentration  Karat 
of  justice  in  the  royal  courts,  it  is  necessary  to  deal  shortly  Court*, 
with  a  class  of  prerogative  courts  through  whose  agency  the 
royal  power  must  have  been  widely  spread.     The  Forts!  Courts 
were  a  creation  of  the  Conquest.     A  forest  was  not  necessarily 
a  vraste  place,  nor  did  it  always  belong  to  ttie  king :  on  the 
contrary,   it    was  generally  private   property  and   was  often  *  in<ie,^ij|, 
thickly  populated.^    The  Iwsis  of  the  royal  claim   upon  the  /At  Ain/i' 
forests  is  difficult  to  determine,  especially  as  none  was  rccog-  ^'^'■ 
nijx:d  either  by  the  law  or  by  the  owners  of  property.    Tlic  /"^^^aj 
struggle  between  king  and  nation  over  the  extension  of  the  jU.i//. 
area  of  the  forests  lasted  for  more  than  two  centuries.     The  ro66-ijoo. 
general  course  of  it  was  as  follows.     William  I  aiTonrnted  or 
made  the  New  Forest.     Henry  I,  by  consent  of  his  barons,  ^ 
kept  the  forests  which  his  fattwr  had  made;*  arid  Stephen  .-J^lj^*^* '"'' 
suncndered   Henry   I's   additions.*     By   Magna  Carta  John  •VM/.  taou 


'jiU.  Mbt  Which  had  beim'fill^^^gjrrrwm^^^^^ 
xXjm' ^  *■**'  *"  <'"''^"*-*"  l^^^Bt  fsiunsivt  forest  nrca 
1.  1^.  a  »i>ccial  Uw  and  a  siKcial  set  of  courts.  'Vhe  <a 
*s.  C.  74,  /"«'  is  one  attributed  to  Cnu^/ which  is  merely  a  c 
1*1-  of  ihe  rights  of  laiidowtivrs.     'I"he  first  code  of  foi 

the  iVssiie  of  \\'oodsiock  drawn  u[>  under  Her 
•  IM.  recording  the  severities  of  his  grandl'aUK-r.V  My  i( 
'*'''■  Jurl'K)i<:tion  wa*  extended  (§  9)  over  thi;  clergy  Ijy 

oflhejiapal  k-gaic,  and  (K  11)  m-ei  the  whole  pc 

ihc  Shires  at  the  sumnions  of  the  Master  Forester. 

went  e^-cn  fuithcr ;  for  he  deiiundcd  ilmt  the  whole 

/^wuld  come  lu  a  matter  of  cout^  before  the  itiner 

•/*«.  ajK;of  the  foreNt.i--*I'his,  however,  was  withdrawn  by  h 

An^V^it'  ?*■  •'■*^'  *'^''^''  ^'*"  P'^*'^''-'*  tS  .0)  for  the  aboliti 
'*."c.  ws!  iiwiucsl  by  \xity  of  all  evil  customs  of  the  forest.^  I 
'  of  this  provision  was  that  Henry  Ill's  ministers  tssu< 
Charter  of  the  Forest,'  in  which  tbc  punishments  dw 
offenders  were  much  milder  than  tliosc  of  Henry 
lltus,  while  :n  the  Astixc  {%  i>)  for  a  third  offence 
forfeited  freedom  or  life,  by  the  Charter  (J  10)  no 
lose  Ufe  or  limb.     Again,  whereas  the  Assise  (^  3 
the  rights  of  private  owners  within  tlicir  own  forestt 
(^  9,  13.  ij)  promised  to  these  same  owners  a  co 
their  nght-i. 

Thi*  law  was  ap)>licd  by  11  set  o(  iwrts  wliieh 
to  those  of  the  hutidred  and  shir«.  Thi-  lowest 
<  1)  the  Court  of  Attaehmtnt  or    Woodmair,  hel 
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or  acijuitled  «n  lot-al  knowk-(lg« ;  but  jiwlgemen!  was  reserved 
for  (j)  (he  Cnurt  n(  Juslta  Stat,  a  supr<^Tnc  court  of  civil  and 
criminal  jiirtF^diction,  held  CTcry  Ihrcc  years  oi  when  ibc  king 
issued  a  commission  for  the  purpose.  This  couil  deiermincd 
all  suiu  whether  arixind;  frnn)  <-laini«  of  civil  rij:)iis  or  the 
prt^entiDenl  of  criminnls  ;  and,  m  jirtiparation  for  ti,  iht-re  was 
twtd  n  Htgard  or  visitation  of  the  forests  by  Regardcrs  or 
Inspectors. 

Thus  the  officials  of  the  forests  formed  a  r4;guUr  hierarchy. 
At  the  head  eame  a  MasUr  Fonsur,  independent  evai  of  tlio 
Justiciar  liimiclf.  Tat: /uttites  in  tyrt  or  circuit  of  the  for»U 
tried  the  prcstfllmcnts  of  the  Vtnifrtrs.  of  whom  four  were 
chosen,  like  (he  coroner^  in  each  county  court. 

By  this  means  a  large  portion  of  tl>e  country  must  have  been 
withdrawn  alike  from  the  action  of  the  Common  law  and  from 
tile  iiitlucnce  of  private  lords.  The  best  parallel  is  to  be  found 
in  the  prc^iogntive  courts  of  Tudor  and  Siuart  times,  which  are 
said  to  have  dominated  as  much  as  a  third  of  the  whole  cotintry. 

§  55.  So  far  we  have  been  dealing  with  the  reasons  which 
led  to  the  gradual  concentration  of  justice  in  the  royal  courts 
It  is  ncceuary  now  to  consider  the  results  of  dib  most  im- 
ponant  change.  Tlwy  may  be  i^rouped  under  the  three 
following  heads — (1)  the  decay  of  ^|1c  local  oourtt :  (3)ahr  ■-''^'"'''- 
change  of  the  Common  law  to  a  wiittm  law ;  and  (3)  lJ>S_li?<J^^~" 
of  llae  jurisdiction  of  Chancery.  "^ 

It  is  usually  asserted  that  the  Conquesit  made  no  difference  con. 
in  the  constituent  dements  of  the  lotal  courts.    ^Ve  have  iiiiaeni 
already  seen  that  the  earliest  evidence  fur  their  comiigsilion—  "h^'"*™! 
a  passage  in  the  Lcge^  licnrtci  Frimi — points  to  the  presence  <cuiu. 
of  only  a  limited  number  of  suitors  in  iliese  courts.  Corrobora- 
tive evidence  (o  the' same  effect  may  be  afforded  by  another 
somewhat   mysterious  pasiagc  in  this   document   wliich  tells 
us  that  the  king's  Judices  arc  ifae  lKtn>m<j  of   the  county, 
whcTcas  the  vi/lnni  and  others  of  leswr  rank  were  not  to  ho 
reckoned  among  the  number.'     Moreover,   under  ilenry  I, ',?,{:. 
from  elsewl»ere  we  get  a  distinction  between  the  juduts  ai>d  •**■  »»«■ 
juralora,  and  tlie  mirnli  homines.*    Finally,  the  sworn  com- » ripe  Roll, 
mittee  of  ncighJ>owrp  who  clevelojwd  into  the  jury,  are  always  3'  "'"■  I- 
spoken  of  as  It^ifs  hominet,  as  if  to  mark  them  off  from  othrr 
men.    Such  hints  as  tliesc  mi^t  make  us  hesitate  before  wc 


Kihilltofl 
comvntm 
Iioii  at 

juMlce  in 


•fledend '  lh«Ir lands  by  uttendnncearni^iifflTOi 
the  suit  to  the  local  courts  is  mentiooMl  in  tlic  san 
the  various  personal  dutJM  and  paymentK  which 
the  rent  by  which  tho  tenant  held  his  land.  This 
rqireiicntation  in  the  local  courts  may  have  origin 
coUective  liability  of  the  vill  to  which  the  paxu 
quoted  from  the  l^a  Hcimd  Primi  may  bear  wi 
it  may  owv  tlx  cinatenre  in  imint  of  time  to  (he  rev 
local  courts  by  Menry  I  when,  it  has  been  thoughi 
duty  was  oonccivcd  as  being  incumbent ...  on  all 
who  or  whose  ovcrUirds  had  no  chartered  or  ] 
immunity ;  but  that  it  was  also  conceived  as  bcir 
taxes  of  the  times,  a  burden  on  the  land  hek 
'  I  Maiiland  frceh olden.' '  Whatever  the  origin,  the  result  se«tr 
L  lu.^30  i  *'*"'■  Each  local  court,  whether  county,  hundrc 
^^L  manorial,  is  entitled  to  a  fixed  number  of  'suits,' 

^H  of  which  could  not  lawfully  be  increased  by  subdiv 

^H  holdin^p  or  in  any  other  way.    TIte  question  ai  to 

^H  actually  dischar);e  the  due  Miit,  would  be  a  matter 

^H  between  lord  and  tenant ;  but  when  once  fixed  it 

^H  always  to  be  incumbent  on  the  holder  of  a.  particuh 

^H  So  carefully  is  the  rcciuisilc  suit  provided  for  that  ce 

^H  are  bound  in  respect  of  their  holdings  to  altered 

^H  every  or  at  each  alternate  meeting  of  the  montt 

^H  weekly  shire  court,  certain  others  at  the  half-yearly 

^^  <;liirf  or  uf  the  sheriff's  touin,  and  others  even  at 

^^^^^^y^^urt  convened  to  meet  the  justices  in  C)-rc.' 


■ 
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funher  reduced  by  the  legislation  and   the  pntdice  of  the 
thittccnth  ccnlury.     For  on  the  one  Hide  the  Statute  of  Merton  11^ 
allowed  every  boron  to  appear  by  proxy ;   aiid  Uic  Sutule  o( 
Marlborough  exempted  from  ttie  nheri^s  toum  nil  above  the  1167. 
degree  of  knii^til  untos  they  wcrt  spt-cially  lunimoncd  ;   while 
the  t^Tfmt  of  the  privilegir  of  their  own  View  of  Fiankplcdj^e 
removed  the  boroughs  from  the  unic  assembly.     Again,  it  was 
perhaps  the  burden  of  the  work  and  ihc  danger  of  corruption 
that  led  to  the  limitation  of  the  jurors  for  osuks  tu  freeholders,  Stai.  Wcu. 
first,  of  twenty  iliitlings,  and  then,  of  forty  sliillingj.  annual  vftluc.  "j^-  3^, 
On  the  other  side,  some  Undown (.-«(,  chiefly  reli^-iouft  bodies,  ,    , 
giiined  exemption  from  attendance  at  the  loral  courts  for  them- 
selves nnd  their  tenants;  while oihcis succeeded  in  'subtracting' 
or  withholding  their  suit,  a  practice  which  afwi  a  lime  made  ■ />.  niitf  •!/. 
such  abatcntion  into  a  prescriptive  right.'  '-  5'3- 

Tog^er  with   this  denudation  of  the  local  courts  wend  Ublln^  nl 
a  dinynotion  of  the  powy  of  the  sheriff.     This  may  bo  dated ''"'''^"''1 
from  Henry  H'.t  t;reat  fnfuiest  of  Sheriffs  in  ii;o.  and  niaj^~ — •^»i 
be  traced  in  the  four  departments  of  the  sheriffs  work.    Thus, 
(1)  his  mUilary  authority  was  lessened  when  scutagc  practically 
did  away  with  the  levy  of  the  minor  tenants-in.chief ;  while 
the  A-<site  of  Arms  in  \  \^t  placed  in  the  band*  ^f  rln-  imji'**^  '  - 
the  duly  of  aiperintcndinB  the  Bmii"'*""  "^  '*"  '"^'1  fyH  }F^-  <-'•  *$'. 
Under  Henry  III,  chief  constables  were  appointed  for  cvery*^' 
hundred,  and  a  petty  constable  for  each  vill,' who  generally  •  Ai^  373 
combined  the  dudes  with  tliat  of  bailiff  or  reeve.     Finally,  by 
the  Statute  of  Winchester  view  of  armour  waa  to  be  held  by  two  xtHs- 
constables  in  every  hundred  and  franchise,  and  defaulters  should 
be  prt-wnttd  to  the  sheriff.*     Yet  the  shcrifTs  power  was  not '/^A  471 
allogcthei  destroyed.     Until  the  appointment  of  a  I^rd  Liflu-  *  "'■ 
tenant  under  the  Tudors,  he  remaned  the  local  leader  of  the 
shire  forces.     Those  of  the  lesser  barons,  too,  who  did  not  pay 
scuiage,  were  mustereil  under  him  ;  and  even  the  grcalei  bnrons 
occasionally  were  entrusted  to  him  rather  than  to  the  Constable 
and  the  Marshall  who  usually  convened  them.  A  remnant  of  the 
sheriff^i  military  autlvority  appears  in  his  later  duty  of 'pricking' 
for  Commi.isions  of  Array.     As  {2)  ^judidal  ofltcer,  the  sheriff 
was  gradually  deprived  of  all  his  more  important  work.     In  the 
firit  place,  (rt)  special  offici.ih  were  appointed,  to  whom  were 
alloiled  duties  which  naturally  would  have  fallen  to  the  slieriff. 


develop.    Such,  again,  were  Jmu^f^^^^t^^^. 

under  Edward  I  and  occastonall)*  appointed  in  later 

were  a  kind  of  Court  MjitiisI  for  disorderly  periods  ani 

but  on  account  of  their  fiuniniar>-  methods  of  pro© 

met  iriih  much  oppoHiiinn.     A  third  kind  of  such  of 

tlie  Catsemalorti  /'acis,  of  whom  aK  Justices  of 

much  will  nc«d  to  be  said  in  another  connexion.     I 

sherifr  was  actually  and  by  direct  legislation  depri^-cd 

of  Ills  power.     Tims,  the  directions  issued  for  the  Ji 

of  1 194  laid  down  that  no  sheriff  should  be  justice  i 

■  fHd.  tOo,  country ;  ^  white  Magna  Carta  forbade  the  slierifT  to 

^nid  ^^  ''"^  crown.*    Again,  (»■)  the  theriff  wnt  made  an 

I  at*.  '''*  Itinerant  Justices.     I'or,  while  the  Agsiac  of 

eciuallv  charged  llic  shpriff  at\d  thi-  jll^i^i(y^l  wiih  tl 

•  /M.  14J,  receivtng  presentments  from  h^nd^ed  ami  vill.'  ijx 

•  /M  *^^  Norlnnmpton  this  dmywas  committed  to  the  just 
151-3.         Similarly,  at  first  the  sherifT  had  a  hand  in  the  appo 

Juries  of  Assixc ;   but  by  the  directions  of  1 194  the 
359^  on  the  eyre  waa  to  be  chosen  bjr  the  shire  court 
sheriflT  retained  some  traces  of  hi.'i  former  portion, 
a  long  while  the  toum  continued  to  be  held  to  rccc 
mcnlK  and  to  conduct   pn-lmiinary  euminations 
charged  with  crimes.     Having  ccftscd  to  be  judges, 
icmatned  presidents  of  a  number  of  small  local  ci 
could  accuse,  although  they  could  not  try.     This 
IV.  ever,  was  used  for  ]>ur]x»es  oi  extortion,  and  a  taw  of 
^^IgUflygj  tlurm  of  it.     Tbccc  (cmaiiicd  10  tiiem  mere 
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and  10  him  were  prisoners  <:nmiKted  iintti  the  <;oming  of  the 
Itincnni  Justices.  Ijislly,  his  {4ifinaita''t/d\nks  also  ihrcaccned 
10  disappear ;  for.  Tint  Iht;  aKteuineni  o(  taxes,  and  then  tlit-ir 
collection,  were  made  over  to  X|iecul  commissionere ;  white 
the  charters  of  boroughs  rcnioved  ihem  in  many  points  from 
the  shcrifTs  control.  But  the  shcrifT  could  nut  be  altogether 
dispensed  vriih.  He  still  raised  the  ferm  of  the  shire  and 
collected  the  tallage  of  unchariiTcd  towns :  he  was  concerned  n 

with  pun-eyai)ce,  and  for  some  time  helped  ihc  special  com*  ' 

missioners  in  the  coltcction  of  the  taxes.  Thus,  though  deposed 
from  the  supreme  place  which  he  had  occupied  before  1170, 
the  sheriff  s-lill  retained  numerous  shreds  of  his  ancient  powen. 
Ittdeed,  his  continued  imjmttancc  is  attested  by  the  tittiggle 
over  his  appointment  in  the  contests  of  the  thirteenth  ccittur)', 
and  by  the  influence  which  he  exercised  in  the  two  following 
centuries  over  the  election  of  members  to  Parliament 

While  th«  courts  wetc  thus  dwindhng  in  the  number  ofD«KM 
their  suitors,  and  while  the  sheriff  was  being  doclird  of  one  ^^"j!  ^ 
piece  of  authority  a^cr  another,  the  actual  competence  of  the  ihe  loni 
courts  tliemselves  was  gradually  redtKed.     The  extension  ofww*- 
pleu  of  the  crown  and  their  transference  from  the  thcrjR's  tn 
the  (Coronets  and  then  to  the  Itinerant  Justices,  was  only  the 
natural  corollary  to  the  orKanimiion  of  the  judicial  body.     Bui 
the  employment  of  writs,  followe<l  by  the  remedy  of  the  assijse, 
gradually  made  the  king's  court  11  court  of  first  instance  for  all 
Ki^land.  and  practically  withdrew  from  the  private  courts  all 
valuable  jurisdiction  over  freeholders.     The  courts,  howcviT. 
conimucd  lo  exist     itut  in  1  J78  the  Sutute  if  Hlouctstcr  was  6  Edw.  I. 
interpreted  to  mean  that  no  action  for  more  than  forty  s>itlliiigs  ''  **■ 
could  be  tried  in  a  local  murt.     This  limitation  of  coin|x:tence 
told  alike  on  the  national  and  feudal  courts;  and.  while  the 
part  taken  by  the  shire  courts  in  the  election  of  parltanientar>- 
rci)rcwniatives  gave  them  a  new  lease  of  life,  the  feudal  courts 
entirely  disappeared,   leaving   only  the  manorial  court  iritli 
jurisdiction  over  ciutomat>-  tcnanti. 

The  second  great  result  of  the  supremacy  of  the  ryy^l  .^iirF*  I"'"'"?  "'^ 
was  a  strong  impetus  towards  ^hy  fixing  nf'iti*-  fnnn  »f  tl»- 1^^  ,^' 
Common  bw.  Up  to  the  tjmc  of  Edward  1  the  Common  law^ 
was  cictim'tely  an  uown'tten  law  ■  and,  although  it  never  entirely 
ceased  to  be  so,  y(»  it  was  tending  to  lake  a  settled  form.     The 


^^ 
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arts  or  the  le^stiture.     lo  iheie  may  t!^!RR!I^I^ 
of  a  cU«s  of  professional  law}-eis,  xs  i»  iiroved  hy  t! 
ti<}n  of  such  aulhoritalive  law-books  as  those  assoi 
the  nuincs  of  Clanvill,  Ilraclon, '  fteia '  and  Biitton ; 
formulation  of  ihc  Courts  of  Common  law, 

Thf  CoiHmon  law  of  F.nt;lan(l  may  thus  be  said 
of  thtcc  f  k-nnrnlN :  (i)  /.f.r  ntnt  uri/>ta  or  fus/e 
Such  customs  date  from  tcniole  anliquily '  whereof  I 
of  roan  runneth  not  lo  the  contrary,'  and,  in  ordei 
recognition,  ihey  must  havt  existed  continuously, 
element  ii  formed  by  the  (s)  Z^x  lerifla  or  sla/f 
which  the  duty  of  interpretation  devolves  on  tlic  J 

stniction.  To  these  may  be  inJj^;^}  (3)  maximi  d 
approved  It^l  autharifits.  In  deciding  a  case  f(MJ 
precedent  oould  be  quoted,  the  judfjcs  at  fim  wou 
]^guments  drawn  from  Roman  law.  This  pu 
hands  of  the  common-Uv  judges  a.  power  of  inn* 
expansion.  But  in  the  reign  of  Richard  if  they 
allow  such  pleadings  for  the  future ;  and  with  the  b: 
Roman  Uw  from  the  courts  this  power  ceased,  un 
lion  with  Chancery  Ciiused  the  common  lawyers  or 
adopt  those  principles  by  whose  apulieation  CI 
thriven, 

'  ctMnttty.        S  5^-  In  sharp  contrast  tn  tbc  methods  and  so 
'  Common  law  stands  the  legal  s)'stem  of  tlic  Qian 

^^^^^tfff'ailii  tfi™'''  '"  ''"'  '''■'''"TiHt:  refuial  of  the  com 
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idways  in  ihe  lumds  of  an  ecclesiastic'     It  '■"°  riftl  ^nl''  **"* '  S.  C.  It, 
abolitiiiti  of  the  justiciarsliiji  thai  [he  (Ihnnccllor  became  lh<i^  '"■ 
greai  poliiical  offidal  wliich  lii;  ttinained  until  ilu-  clays  of 
the  Tudiir  wvcrcij^nv     But,  meanwhile,  his  legal  inisiiioii  wa»\ 
conHdcrable ;  for  he  wns,  tlic  held  of  the  offi<:e  from  which  | 
vcrc  issued  the  writs  through  whose  opcretion  the  royal  justice  ' 
avenodc  ihc  private  jurisdiction*,'    From  the  time  of  Eriwqf^l  I    i""^*' 

lllie  ad^-ance  of  the  Chaneellor'a  power  was  coalinuQUs^  until  ]\^ 
(o)  under  Eclwaid  III  tlu^  (  haiici'ry  w:ts  «'sjlal>li^^f1^  nt  a 
neiwmtc  court ;  (/i)  nndcr  i-^dward  iv  it  hecame  a  seiiarate  i 
jurisdiction  ;  (y)  under  James  1  it  olablishcd  its  Hghi  to  hear 
ses  on  writ  of  error  from  the  common-law  courts,  and  (B)  by 
the  time  of  Ix>rd  Eldon  the  Chancellor's  'discretion'  had 
bcromc  practically  fixed  within  recorded  precedents. 

Th(3  establishment  of  Chancery  i»  generally  ascribed  to  an  CljaQCSQl- 
Ordinancc  of  Edward  I  in  ijijo  by  which  ]>etitior»  »eic  dele-  J^;'','^".'-'- 

|gatcd  to  be  dealt  with  by  the  courts  which  they  concerned.  toun. 

FAmong  theie  mention  is  made  of  the  Chancellor.     But  this 
was  probably  no  novelty.     The  Chancellor  at  first  cxcrcisqd  ' 
hii^  jurijidietinn   in   thr    Kinf'g  Cm\nr\\   of  which    hp   lyft*  ihc ! 


jesident ;  but  as  yet  he  had  no  monopoly  in  the  application 
of  the  royal  iircrogativf:  jof  t-race.  much  of  which  was  <  iiirJtrd 
_      out  by  the  king  in  penion.*    Under  Edward  11  tl^i^  fli^im  .,Hjir '  Ke?^ 
^Kwiems  to  haTC  bcyin  to  'it  rcmdarlv  for  iiidiitfll  >invitii-u;     A  'i'"\f  „ 
^^nsrge  and  important  part  of  this  was  concerned  with  petitions  ' 

\  whose  claims  affected  the  royal  rights,  and  this  became  the  chief  i 
\  portion  of  the  Ciiancellctr's  eociimtmhw  jurisdiction.  Under  i 
L  Edward  III  the  Cliat^'-ffv  w^-i  fully  .-■rtlllli^.^l.^r^  .w  ■.  i^p;imt*  ^ 
^^feourt  with  its  ge.it  ai  M'lvrminfiirr.  In  1350  all  wich  matter*  i 
^Tax  were  of  grace,  that  is,  such  as  invot^-eKl  the  exercise  of  the  | 
king's  prerogative  of  grace,  were  referred  to  the  Chancellor,  1 
Thus  the  Chancery,  as  a  formulated  court,  cicrcisod  two  kinds  | 
of  BQMCCrs^i)  as  a  court  ol  ottlinary  lurisdiction ;  for.  the  king  , 
could  at  his  pleasure  sue  either  there  or  in  the  comn>on.law  ' 
courts  in  any  case  to  which  lie  was  a  jMirty :  (it)  as  a  dJKttnd 
court  for  giving  relief  in  cases  which  Te<iuirixl  extraordinary 
remcdie^.  Hut  two  inuiorl.int  twovisos  must  iic  mt»Ic.  In  tlic 
first  ]daoe,  although  petitions  now  began  to  be  addressed  to  the 
^Chancellor  direct,  yet  matters  of  grace  did  not  come  cxclu- 
lively  to  hlni.     A  close  connectioti  continued  between  him  and 
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a  Juryj  matleni  of  dtsjUltM^^^wcf^BnslcfTgF 
in  the  King's  Bench. 

Thus  atthougti  (hv  Chancery  was  a  distinci  couti 
diction  of  the-  Chnncellor  was  not  as  yet  a  thirty  i 
himsulf  in  his  coun  alotic.  But  the  (iractii-al  settler 
Oiinmon  law,  for  u-asons  already  statid,  caused 
failure  of  redress,  t-s[wiall)-  when  the  plaintiff  w* 
unable  to  [ay  the  fees  for  obtaining  the  original  w 
the  enoouragcmcnc  came  ftom  two  sides.  On  the 
iiiJtviduah  applied  for  liclp  to  tlie  Chancellor  b 
special  procedure  of  his  <xturt  enabled  him  10  gtv 
for  wrongs  which  the  Common  Inw  did  not  rccogi 
procedure  consisted  of  (i)  a  power,  borrowed  fromtl 
of  compelling  the  snendance  of  ■  defendant  under  . 
whai  wax  hence  called  the  U'nf  ^f  *t.iK]u^u.n  a 
power,  honowed  from  the  rinnn  hf^  nf  ewi 
defendatil  upon  oath.  Bui,  on  the  othii  hand,  tl 
who  had  begun  by  complaining  strongly  of  the  i 
growing  jurisdiction,  finding  that  it  could  not  be  e 
tried  to  regulate  it.     Not  only  was  it  recognised  b 

jtifhnivt    tl't    rwgp    ag   a    ^iMiim     '^■r.A    p«^,.n*J 


Parliament  even  ddecated  matteni  to  the  Chnne 
person  who  should  redress  wrouf't  frr  w^ijfh  'h**  ^ 
gavy  no  remedy-    Two  important  results  folio wi 

hte    encouragement.     By    the    enforcement 
which  the  common-law   courts   refused   to  lake 
j-jasLmaia  of  buaincM  was  atliactcd  to  the  com 
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^0  But  with  the  etialilis^int^nt  of  ihc  Chancellor'i  separyle  Chancery 
F    iurisdiclion,  the  f'<m^  ^f  fomnifiti   1m.'  I, ...If  lU^  yUe^  "'c^'™«i 
Parliament  as  plaintjflji  ng'''"tT  th"  n"li"ti  nf  Chancer}*.     ArKl  i^„ 
this  on  two  grounds.    (t)ln  the  ittst  place,  the  common  lawyers  Couru. 
joined  issue  with  Chancery  on  the  AM  of  Um  which  was 
udminislered  by  that  court.     Non,  aUhout;;h  high  legal  opinion 
can  be  i)uotcd  in  sujiport  of  the  view  that  tlie  Chancellor  van 
guided  merely  by  pcnonal  di«;reiion  in  his  judgemenis ;  yet 
bt-ticath  such  discretion  arc  to  be  found  iwo  k^ding  |>nnci])les 
which,  in  some  degree  or  (^Iher,  hv  made  the  source  of  hit 
deciuoiM.     The  finU  of  these  Wits  (a)  Ike  Roman  lati\  which 
included  the  dJi-taic^  both  of  ftfw/'/i  a:,  ael  lorth  in  the  Civil 
law  {especially  Bin<;c  the  rufusul  of  the  common   buyers  to 
allow  its  eflicacy  in  their  courts),  and  those  also  of  (OKuietut, 
which  had  been  a  monopoly  of  the  Canon  law   tiniii  tlie  lay 
lawyert  succeeded  in  removing  from  the  eccleniuttical  courts  the  | 
cogniisnoc  of  all  sin-h  ct-sen  where  laymen  were  concerned. 
Henceforth  Council  or  Chancer}*  iilonc  <:ould  hear  such  cases. 
To  this  should  be  added  {(*)  i^ttdenti,  especially  alter  the . 
eommencenienl  of  the  publication  of  Year  Books  or  reports  of 
adjudicated  cases.     Of  these  the  first  instance  in  Common  law 
comes  from  the  reign  of  Rdward  I ;  while  the  earliest  Chancery 
reports  date  from  Henry  V.     Hut  it  is  to  the  Tudor  times  and 
to  the  development  and  concentration  of  the  le^al  functions 
of  the  Chancellor  that  we  have  to  look  for  the  full  growth  of  this 
force.    The  changes  made  in  the  law  of  property  by  the  Statutes 
1      of  Uses  (1533-6)  and  Wilts  (1540),  and  the  changes  made  in  its 
pmsesston   by  the  dissolution  of  the  monasteries,  rendered 
necessary  the  appointment  of  a  rcguUrly  trained  lawyer  to  the 
Chancery.    Thus  WoUcy's  succc-uor  was  Sir  Thumas  More. 
But  owing  to  the  ignorance  of  the  Civil  law  displayed  by  these 
non-eccle!tiaslii'al   Chancellors,   precedents  assumed   such  an 
increasing  imporUncc  that,  urvder  Klixabcth,  they  began  to  l>e 
authoritanvcly  published ;  and  the  extent  of  their  influence  may 
:      be  measured  by  the  fact  that,  under  Charles  I,  die  Cluncellur 
B  refused  to  interfere  in  a  case  because  there  was  no  precedent 
^Llo  guide  him. 

^B        {»)  A  mUchmOrcSeriou.1CJUSr!ofcOm|llnir>t^^.pinnrh'ni.-oryi 

^^Was  ^  desire  to  suptratsf  t/u  judgtmtnls  of  the  {^.tn^rts  i^  Ctm- 
1      moM  law.    This  it  attcoipted  to  do  bv  th^  i**""  "f  i'.jr^f./-^am 


nrdticed.  iheComif^ji  lim  u<is  UIJIi}ill!inmpill 
tion  of  new  remedies  in  i-oinpetitton  with  ('hancci 
the  abolition  (through  il)e  Statute  of  Uses)  of  mi 
Chancellor's  cnrly  juriwJitnion.  In  Jatiie^  I's  reign, 
the  common  law)'crs  determined  to  bring  mnitert  i< 
Two  notorious  swindlers,  named  Ohtvillt  and  Alltt 
obtained  judgement  by  fraud  in  ihc  common  Unx 
been  punished  in  Chancery.  Chief  Justice  (,'ok« 
the  cutprils  to  indict  the  prosecutors  and  their  c 
'  praemunire,'  because  they  had  called  in  question  a . 
<^  the  King's  Court.  But,  on  ihe  appeal  of  the  Char 
king  referred  the  matter  to  the  Attorney-General,  I 
other  lawyers,  who  decided  in  favourof  thcChancclli 
Henceforth,  down  to  the  Judicature  Act  of  1873,  r 
was  given  to  the  right  of  the  Chancelhir  to  grant  il 
against  suit^  at  law  and  against  the  enforcements  nf  j 
obtained  in  the  common-bM*  courts. 

But  the  position  of  Chancery  itself  from  this  time 
a  considerable  change.  Hitherto  (here  hod  been 
afipfal  against  ike  dedtiom  e/tfu  Ckanaller.  The 
Open  to  suitors  was  a  petition  to  Parliament  or  t 
until  ihe  case  of  Shirley  v.  F^g  established  the  rig 
appeal  lo  Ikf  Houu  of  I^ints.  At  the  same  time, 
of  the  Common  law  did  everything  in  their  powt-r  » 
rate  the  condition  of  the  Common  bw  at  to  lessen  ; 
for  the  interference  of  the  Chancellor.  Two  mos 
rt-sulu  were  obtained— (1)  owing  to  the  action  o 
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principles  into  detail  and  to  rationalizing  them  by  repeated 
review  and  definition."  (3)  Owing  abo  to  the  obstinate 
refusal  of  Lord  Eldon  to  surrender  any  branch  of  equitable 
juiisdiction,  the  great  improvement  in  the  remedies  given 
by  the  Common  law  made  the  jurisdiction  of  Chancery  no 
longer  supplementary  to,  but  mCTely  concurrent  with  that  of 
the  Courts  of  Common  law.  As  a  consequence,  the  reform 
of  Chancery  procedure  in  "1833,  followed  by  that  of  the  Com- 
mon law  in  1852  and  1854,  ended-fioally  in  ifu  fusion  of 
Common  law  and  Equity  by  the  first  Judicature  Act  of  187J. 
The  result  of  this  and  subsequent  supplementary  Acts  has 
been  to  consolidate  all  the  existing  superior  courts  into  one 
Supreme  Court  of  Judicature,  consisting  of  two  primary  divi- 
sions— (a)  the  High  Court  of  Justice  consisting  of  three 
subdivisions.  Chancery;  Qjeen's  Bench;  Probate,  Divorce 
and  Admiralty :  ili)  the  Court  of  Appeal  from  the  decisions 
of  the  judges  of  each  of  these  subdivisions. 


'  Kerl/s 
Hitt.  ef 
Equity, 
1S2. 

Cf.  also 
Maine's 
AtKunt 
Lam,  69. 


Pdooc» 


CHAPTKK    VMI 


roues  AND  U>C*L  ADUIMISTKATIOI 


S  57.  It  is  difficult  to  catty  our  minds  back  to' 
"^  every  one  who  was  not  a  blood  reta(ioii,  wtlier  real  or 
was  an  enemy  widi  whom  no  lermti  xliould  be  kepi 
to  the  compaTaiivcly  late  ]x;Tiod  when  tti«  peace  or 
for  order  Inpied  on  the  dc.ith  of  the  king  rrom  whoc 
it  was  supposed  to  emanate,  until  ihe  election  of  hia 
This  'peace'  has  been  delincd  as  the  primitive  aJ 
muiujil  good  behaviour,  a  breach  of  which  ip«o  facto 
the  trun^cssor  until  he  had  taken  measures  to  rep 
wcms  to  ha\x-  consisted  of  three  grades.  For,  fir 
lay  upon  the  land  thc>tiM  which  it  was  the  duty  c 
couru  of  hundred  and  shire  to  maintain.  Besides 
was  the  .c'VA  or  spi^cial  protection  under  the  gu 
some  powerful  individual,  such  as  u-a.s  obL-iined  by  c 
lion.  Hut  even  bc)x>nd  thcic  «re  find  mention  of  a 
personal  guardianship,  such  as  a  lord  would  exercii 
household  and  immediate  dependents.  According  t< 
ness  of  an  individual's  relations  to  the  guardians  of 
the  protection  which  he  could  rely  on  would  b 
or  the  revene.  Thus  the  growth  of  oommcndaiioii, 
so  pfomincnt  a  feature  of  Ihe  waning  Anglo^ixon 
would  result  in  the  gradual  substitution  of  the  royi 
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'  peace. 


the  direction  in  which  things  were  tending.    Thui  ^^ithclslan's 

laws  mention  the'  king's  efirhyrmi  iir  a  special  penalty  to  be 

paid  for  contempt  of  the  royal  jurisdiction . '  under  Eadmund  '  .5.  C. 

We  find  an  oaih   of  feahy;*  and  so  great  u-aa  ilic  desire  i'i'^°; 

obuin  justice  at  first  hand  from  the  Crovm,  tluit  both  Eadgar''*"''  "'1 

and  Cnut  were  obliged  lo  enforce  resort  in  the  first  insl^tncc  lo 

the  local  court.'  */HJ.i\,' 

These  were  means  of  protection  for  the  weak  and  the  inno-  ^^  h 
cent.     More  than  one  device  was  necessary  in  order  lo  secure  ^^  ij, 
the  guilty.    The  lirsi  in  point  of   tnonil  force  and  the  least 
modem  in  idea,  waa  un  attempt  lo  bind  men's  conscienc;ca  and  Oaih  for 
to  cnli.it  iheni  on  the  side  of  order,  by  the  universal  ttt/orct-  """''J'iy 
ment  of  an  oath  for  ifu  mainknan^t  of ptiut.     Thus  ICadmund's  qp,». 
Oath  of  Kcalty  demands  '  ut  nemo  concelet  hoc  (i.e.  treason- 
able feelings)  in    fraire   vcl    proximo  suo   plus   quam    in  ex- 
tRineo.'*    Cnut  desire*  'that   every  man  above  xii  years  old  • /m./.  437,] 
nuke  oaOi  that  he  will  neither  be  a   thief  not  cognizant  of  I  >- 
theft.'  *    Nor  did  this  method  die  out  at  the  Conquest ;  for  in  » ihu.  J4,l 
1 195  knights  arc  auigncd  or  appointed  to  exact  a  simibr  OOtth  ^^  »- 
from  all  above  the  age  of  fifteen  years."  •  itvi.  164.! 

Doubtless  a  more  effective  way  was  the   promotion  of  a  5ui«tvihip 
comprehensive  system  of  surttyihip  and  ngistratioit.     This  is»'>''.l*<in*-, 
generally  iruccd  through  several  sta^tet.,  of  which  the  earliest  "*"""• 
is  the  responsibility  of  ihe  kindred  for  the  behaviour  of  its 
membcjs  as  well  as  for  ihcir  protection  to  the  extent  of  exacting 
vengeance  for  injuries  tiiHicted  on  them.     Now,   Dr.  Slubbs 
acknowledges  that  the  political  impotiaiice  of  the  lie  of  kindred 
is  prehistoric,  though  he  believes  that  the  laws  of  the  Anglo- 
Saxons  contain  tracer  of  iu  original  existence.'     But  Profeiisur  i  g  ^ 
Maitland  entirely  rejects  all  those  theories  of  the  origin  of  the  S  38. 
family  which  we  associate  with  the  name  of  Sir  Heiiry  Maine 
or  his  opponents,  as  absolutely  incompatible  with  the  known 
facts  not  only  of  Anglo-Saxon   law   but  even  apparently  of  (•>)  Re- 
German  custom.    The  foundation  of  Sir  Henry  Maine's  theory  *?"I'*"^'*''« 

, '       .  ,      ,     '  01  the         ■ 

IS  the  origin  of  the  family  vn  the  '  patria  poiestas   or  absolute  kjudird. 

power  of  the  father  over  aU  his  male  children,  his  wife,  arwl  \\m 
female  children  until  their  marnigc,  when  they  exchange  his 
'  patria  potestas '  for  (hat  of  the  family  into  which  they  marry.^ '  Amitni 
Professor  Maitland,  on  the  contrary,  asserts  that  '  our  earliest '-*""■  'JS, 
notices  of  Ihe  Gennan  tribes  absolutdy  debar  us  from  supposing  '  *°^' 

3  c 


side,  a  I^H^^H^^Hbpon  the  matesmal  kindred  i 
af  the  wergild— a  larger  share  than  would  ordinari 
>S.  C,  63.  them  for  pu]ruicnt-  l-'ot  in  England  it  is  abundti 
t*T>  that,   in  direct  ojiposition  to  the  idea  expretded  by 

I'  patria  imleatas,'  marriage  did  not  xever  the  bund  be 
w'uman  and  her  kiriMncn.     In  this  the  l.cgc»  Hcru 
may  be-  regarded  as  sulTirjcmly  indicalit-c-  of  tCngtisI 
and  several   passages    show   that    her    blood   kinsr 
rcspon^ble  for  a  married  woman's  misdeeds,  ihat  the 
hci  wergild,  and  eveii  that  her  husband  could  not  re 
away  from  thr  neijchbourhoad  »(  her  Icitisfolk  wilhc 
them   sccuril)'    that    he    would    treat  her   well.     In 
German  and  English  household  was  formed  by  the  £ 
two  |x-tsons  who  had  different 'mnrgthi-' or  kin.    T 
pCTMtn  had  two  miegthe — that  of  his  father  and  tt 
niother.     Both  had  nilh  him  the  rights  and  duties  of 
though  not  in  equal  degree.     Itut  the  mxglh  cxbled 
for  pur^iMiteii  n(  war  and  blood-fmid  1  10  that  on  eaci 
occasion  wht-n  ihi-  law  called  on  ii  to  act,  a  differv 
would   form    itself,     ''I'here    were.'   says    I'njfi-^or 
'  />.  aitJ  if.  again,  '  as  many  blood-feud  groups  as  there  were  living 
*•  339.        or  rather  existing  families  of  brothers  and  sisit-rs,' 
more  than  this :  the  rights  and  duties  of  the  kindred 
^^  found  subsisting  in  Anglo-Saxon  limes,  »'crc  individ 

^^^^    and  duties.     Thus,  directly  we  meet  with  mention  of 
^^^^^   We  also  find  a  method  of  dividing  it  tip  among  indivii 
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The  outcome  of  all  this  is  that  the  mscgth  or  blood-fcud  group 
was  not  ft  permanently  organi/^d  unit.  Not,  in  any  practical 
iiensc.  was  it  a  legal  wnil.  But  what  then,  we  would  naiuraJly 
ask,  is  to  bf  said  about  tlit-  Ciirly  nuiii(M0U9  traces  of  family  rela- 
tionship u'hicb  previous  W[iiiri>  have  noticed  in  Anglo-Saxon 
laws?  In  answer  to  this  our  author  will  only  allow  that  strong 
family  tfroti|>>i  may  liavc  formed  ihemiclvw :  tbnt  |)0»sibly  mm 
livt:d  in  )ar|jc;  groups  tilling  land  by  CD-opcmtion,  and  even  deem- 
ing iht-msclvcs  to  be  kinsmen  in  blood ;  and  it  may  have  been 
with  such  groups  that  the  bw  had  to  reckon.'  But  beyond  this 
there  was  no  other  kind  of  recognition,  and  such  groups  had 
to  contend  against  the  ancient  princijtle  on  which  the  mocgth 
or  bloud-feud  group  was  foundt^tl.  But  the  permaiieni  responsi- 
bilily  which,  wt  have  »een,  did  not  lie  upon  the  family,  was 
oihrrviHsc  (irovidcd  for.  In  early  German  law  a  lord  was 
absolutely  rcspoastbtc  for  the  acts  of  his  slaves,  and  probably 
a  householder  would  have  to  answer  for  the  free  inmates  of  his 
house.  But  the  lord's  free  tcnaiiu  were  not  so  kept  in  check ; 
though  po.iHibly  hu  niif^^ht  have  to  proihicc  them  in  court  to 
meet  an  accu.s.uion.  It  has  hucn  thiiught  that  the  Anglo> 
Saxon  laws  show  an  attmipt  on  the  part  of  the  lords  to  gut  rid 
of  this  liability.  Thu.s  a  taw  of  /Ivthclstan '  allows  them  to 
substitute  for  such  liability  the  duty  of  keeping  their  men  in 
groups  each  of  which  should  be  jointly  rcsponsihie  for  the 
oductinn  of  all  its  members.  It  may  be  that  in  this  enact- 
ment i.s  to  he  found  t)ie  much  disputed  origin  of  the  system  of 
■'rankplwlge.' 

The  I^ws  of  1-jtdward  the  OjnfL-ssor  speak,  in  connection 
with  the  tcnmannctale  or  frithborg,  as  it  is  called  elsewhere 
in  Etigland,  of  a  system  of  mutual  responsibility  founded  on 
a  division  into  numerical  (jroups  of  ten.'  But  this  whole 
account  may  be  regarded  as  utterly  apocryphal  The  date  of 
the  compilation  has  been  placed  at  about  1130.  and  it  is  said 
to  represent '  prirate  work  of  a  bad  and  untnistwonhy  kii>d.'  * 
Apart  from  this,  however,  there  is  plenty  of  evidence  for  the 
existence  of  responsible  groups  among  the  Anglo-Saxons.  Wc 
have  already  noticed  a  law  of  .'l-Ithclsian's  day,  which  would  affect 
tlu-  rural  di.ttrictK,  the  estates  of  ^ikm  lord!.  Rut  (hi.t  niny 
have  l>cen  preceded  by  the  regublion  of  similar  groups  in  tl 
few  buths  or  towns  of  which  the  country  as  yvt  could 


■  /■.  antfi 

ii.  14Z, 


ii.  538. 
li)  Mute 
tcxpooai- 
tulily. 

'S.  C. 


L81. 


VOBBt^   IS  to  pay  the 'king's  ol^hUlIU    Hll.UI  RnHHHH 

•XtT  66i    ""^^  "  '"  '"^  P"'  '"  '""^^     ■    ''"^  "^'''t-r  mi^ii  of  lin:  hi 
I  ID,  l&rly  Eadniund  provides  that  all  8us|>ccts  are  lu  be  Ih 

'/hV.  67.    pl<%io."    'lliese  may  be  tenutivc  attempts  at  pt 
1 7-  visiun  uppliod  to  special  places  and  special  pcnoi 

Eadgar,  as  ice  might  expect,  these  regulations  arc  gi 
general  application,  'lli us,  every  man  'bothwtlhi' 
and  without  the  burhs '  is  to  have  a  borh  which  u 
and  hold  him  10  every  juxtice,'  and  to  be  responti 
*IM.  71,  non-appearance.'  Tbi«  provision  i»  repeated  bj 
'*?•  *■  irith  II  special  application  lo  the  case  of  ftccmet 
'  '  *^  *  a  renewal  of  the  old  law  thai  cvcr>'  lord  shall  be  ans 
'  /UJ.  73.  his  own  household.*  Finally,  Cnui  enacts  that  eve 
I  *■!'■  '■  bt  brouRhi  into  a  hundred  and  into  a  tilhin}^  and 
'/*irf.  ;j,  one  l>e  bioiight  into  a  hundred  and  in  horh,''  a 
,  *"P-  '*  which  i»  borne  out  by  the  di«.iion  of  ihe  hundred 
*'**'■  'OS.  Henrici  I'rimi  into  tithings  and  lord's  pledge**  or 
and  106  called  in  anotht-r  passage,  free  pledges, 
S  rill.  i.  All  this  evidence  sceros  to  nuke  it  probable  that 

inent  by  groupit  fur  police  purposes  was  of  compat 
Frank'  oi^n.  A  doubl  sccins  to  hang  about  the  tn«i 
piwiP-        word  '  borh ' :  but  although  there  are  pa^sfiges  in  wl 

»  almost  forced  to  give  it  a  personal  application, 

later  actual  use  roalce  it  probable  that  the  word 
kind  of  mutually  responsible  group  or  organised  p 
We  have  seen  that  Cnut's  law&  rank  it  alongside  o 
.  '!*tlM         N'cht,  the  name  tithing*  would  seem  to  suggest  th 
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fore,  comprised  exactly  the  saine  area,  namely,  the  manorial 
vill.  Dui  when  the  syxtvm  came  to  be  extended  lu  |uiris  of  ihe 
counlry  where  (hi;  lonl's  infliii.-nt.v  im  noi  »u  Ntrong,  ii  would 
rest  1)11  a  different  basis.  Thus  ovot  a  large  pari  nf  Kngland 
the  litliinj;  i»  found  to  denote  a  ptnonal  group  of  ten  or  twelve 
individual  headed  by  a  chief-plcd({u  or  ttthing-roan.  But  in 
either  case  it  was  the  duty  of  the  townshi[>  to  see  that  its 
inhabitants  were  in  frankpledge :  wlii^  any  one  of  tht;m  was 
accused  of  a  crime  and  was  not  forthcomitig,  if  he  wan  :i  tucmher 
of  a  tithing,  the  group  was  amerced ;  but  if  he  was  not 
a  member,  the  township  itself  suffered.  This  &)  stem  of  mutual 
retponsibility  was  enforced  in  iwn  ways— hy  amerecmenls  for 
failure  of  duty,  and  by  periodical  inspeciions  which  arc  thought 
to  be  as  old  certainly  as  the  reign  of  Henry  I.  The  Assijx 
of  (riarendoii  placed  them  in  the  hands  of  the  sheriff;  but 
|)robably  from  the  first  in  a  brge  nuinbei  of  case^  the  right 
wax  claimed  and  exercised  by  lords  of  manors.  I'he  court 
held  for  the  purpose,  called  the  shctilTs  lourn  and  perhaps  the 
manorial  court  Icel,  was  apparently  atlended  by  the  reeve  and 
four  men  where  the  liihin^  and  vill  coincided,  and  by  the 
chief  jiled^e  of  each  tithing;  where  several  such  divt^ions  were 
contained  in  a  vill.  In  this  court,  as  we  liave  seen,  has  been 
found  the  origin  of  the  jury  of  presentment.  But  it  is  to  be 
noted  that  this  system  of  police  supervision  was  not  by  any 
.incuB  universal.  In  the  ^rsl  place,  there  were  considerable 
np^f  England  where  it  did  not  exist  at  all, — for  example, 
probably  nowhere  in  the  ancient  kingdom  of  Nnrthumliria ; 
white  in  the  thirteenth  ccntui^'  both  Westmoreland  and  ^lirop- 
shire  claimed  to  be  free  of  it.  Secondly,  in  the  thirtccnih 
ceniur^',  the  legal  authority  of  the  time  states  that  every  male 
of  twelve  years  whether  free  or  serf  ought  to  be  in  frankpledge 
with  certain  exceptions.  These  arc  great  lords,  knights,  clerks, 
freeholders,  and  those  in  mainpa&t,  that  is,  in  the  household  of 
another,  liut  as  a  matter  of  fact,  although  in  some  boroughs — 
for  example,  Norwich— freemen  were  in  frankpledge,  in  »ome 
shires  a  man's  free  status  is  given  us  (he  reason  for  his  not 
l>eing  in  frankpledge  ;  while,  further,  we  find  that  (hose  who 
were  so  enrolkd  mere  unfree,  placed  where  they  were  by  the 
lord  ur  his  steward  without  any  means  of  resistance  on  their 
part. 
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came  to  mean  ihat  ihc  l>urden  of  proof  iliat  the  murder 
was  not  a  Noniian  shuutil  Vic  upon  tl\e  hundred  in  wti 
coipsc  was  found  :  olhcrwisc  the  hwivy  fine  should  be  i 
Bui  here.  a§  ilsewhere.  t-xomplions  from  its  opt-ratH 
Crunied  to  favouri^d  disiricts.  In  ihc  case  of  both  Fran 
uv]  Murdrum  ihc  iristitulion  was  maintained  as  a  men 
of  CKtonin);  money,  long  after  it  had  \oU  any  basis  in 
'i'his  is  the  inclining  of  »  clause  added  to  the  ChatU 
second  reissue  under  Henry  III,  by  which  the  sherif 
bidden  lo  hold  his  touin  more  than  tni<:e  s  year  or 
oppoilunilifs.  oihei  ihan  those  enjoyed  by  his  prcd 
id.  under  Henry  It,  for  talcing;  View  of  Frankpledge.'  But 
i,  I  *3-  the  Ilarons  complain  in  their  Petition  (1358)  at  the  Pa 
Lh  of  OxTwd.  that  tin:  sheriffs,  at  both  aiinua)  inurns,  ri:<i 
^f  pcraorul  attendance  of  carls  and  barons  who  hold  1 
I'  several  districts  and  counties,  and  fine  them  heavily 

Wi  do  not  come.'     Accordingly,    the  Provisions  of  W'es 

f**'''     (1159)  release  from   ordinary  attendance  all  of  the 

»i4a/»jT;f,  excQflc  them -from  liability  in  any  di.iirict  exc 
in  which  they  lii-e,  and' enjoin  the  obsen-ance  of  the  a|>| 
clause  of  the  Charter.'  In  the  same  way,  the  autho 
^l*'  Diatoms  de  Seauario,  writing  in  the  reign  of  H( 
^H  alludes  lo  the  inlermini;lin}{  of  the  free  cla!»c3  tn  the 
^^  which  makes  it  imiiOi>3ihte,  a  century  after  the  Com 
W-  diittin^ui.Hh  a  Norman  from  an  Englishman  ;  ^  yet  we 

fab         find  the  liability  lo  the  Murdrum  still  existing,  but  iu  ah. 
^fc      in  the  moat  uniustifiitblc  manner.     Thus  in  Uidr  Pe 
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Both  ihi-sc  methods,  ftllhout;li  sufficiently  ti-flacious,  woul<I 
die  out  or  bu-  Gupcrscd;.-d  in  course  nf  lime.    The  sheriff"* 
tourn  and  llic  private  leet  ((avc  WAy  to  the  reign  of  ihc  justici^'S 
of  the  peace.     But  the  idesi  tt(  reH;>ontibi)il)-  did  not  altogether  Kegiik. 
dl!»|>pi.-ar.      Kor,  meannhile,   in   the  cnsc  of  casual   >traniiers ''.'^^ ■'" 
whom  the  mcdiaoal  law  regarded  witli  the  uttnoit  sutjiicion,    '*'*' 
responsibility  was   enforced   <m  all  who  harboured  (iR-in  for 
mure  than  a  day.'     Doubtless  such  vagrants  would  almost  ■  s.  c. 
entirely  ronsist  of  fu((itive  villans  from  the  manors ;  so  that,  '*S- !  '^  > 
although,  on  the  one  side,  a  lengthcmt)  residence  in  a  chartered  A/ 1 4  [j 
boinugh  was  allov.-ed,  jHrlups  in  the  interests  of  the  borough's  ^nd  471,^ 
privileges,  to  confer  the  boon  of  freedom  :  yet  nothiiij;  must  l)e  "*' 
dona  to  aid  such  restless  movement.    Thus  by  ctie  Ajsixe  of 
Clar^don  the  sheriff  is  to  keep  a  register  of  all  who  have  left 
their  own  shires,  and  if  they  are  not  to  be  found,  their  chattels 
are  forfeit  10  ibe  kinj;.'     A};ain,  a  sojourner  for  more  than  one «  /fttrf. 
ni^hl  (S  16)  may  be  detained  until  he  can  find  bail,  or.  in  the  '45.  8  '*■" 
milder  terms  of  Kenry  Ill's  legislation,  unless  his  ho«  will 
answer  for  him,'  a  precaution  which  does  nd  seem  to  have>/Ajtf, 
been  itecessary  in  harvest  time.     The  Black  Death  ga^t:  aii375>34-j 
enomiouK  impulse  to  this  wandering  spirit,  and  led  to  strong 
an<\  nfterwnrds  disi'KmiTiatit'c  legislation,  the  conduct  of  which 
was  entrusled  chiefly  to  the  holders  of  the  new  office  of  justice 
of  the  peace. 

Tlie  fmai  regtilation  to  be  noticed  is  the  provision  made  for  ^^'alch  1 
the  deteetioti  of  actual  fugitives  from  justice.     In  the  first  place,  Wanl, 
in  Anglo-Saxon  limes,  the  duty  of  the  modem  police  constable 
seems  to  have  been  share<l  \ry  all  members  of  the  fyrd,  and, 
however  much  or  little  this  may  have  mean^  no  further  or  more 

I  effective  arrangements  arc  I'oimd  until  the  reign  of  Henry  III. 
In  a  writ  of  ■  133  for  the  conservation  of  the  peace,  provision 
is  made  for  rhe  r<'gular  nightly  guard  at  city  gates  of  at  least 
four  men  who  shall  dcUin  strangers  and  give  tlie  alarm  in  the 
case  of  fugitiviri. '    'IV-  importance  attached  to  the  |iunish- */^V. 
roeiit  of  a  defaulting  wiicher  is  ihown  by  subjeciinjj  him  not  S^-J 
to  the  sheriflTbui  to  the  Itincmnt  Justice*.     Writs  of  1352  and 
ijg3  repeat  and  confirm  these  regulations,  and  bring  them  into 
connection  with  two  important  institutions — the  Assi/c  of  Arms  ^ 
or  maintenance  of  the  fyrd,  and  the  Hue  and  Cry  or  ancient  „i.aa 
method  of  pursuit  of  criminals.'     In  a  subsequent  chapter  it  375, 


common   Uw  of  Ri^l.ind, 
« thU.  7J.    /Kthclred.*    Possibly  ihc  dutj    _      . 
{ it.  up.  6.  formation  and  liability  of  ihc  frankpledge: 
this  use  of  3  Itt'ff  ft  mane  as  a  means  of  c 
reappears  under  Kicliatd  1  in  eonnecuon  w 

*  AniC  164.  piesen-ation  o(  the  peace.*     Under  Hen 

already  quoted,  the  duty  is  primarily  entr 
vigifatorti  or  appointed  waichcts ;  twenty  ; 

*  /M.  i7a.  officer,  the  constable,  is  added  for  this  verj 

the  whole  mediaeval  police  system,  on  its  f 
1185.  side,  is  drawn  together  in  Edward  I's  Sta 

by  which  provision  ii  nude  for  the  Assiie 
presentment  ofoflencei  (S  t),  the  rexporuit 
(g  1),  the  maintenance  of  watch  and  ward, : 
and  crj-  (g  4).  The  Assice  of  Arms  is  to  b( 
constables ;  the  sherifi&  nuie  the  hue  and  cry 
criminals,  and  the  justices  maintain  agenera 

*  /**rf.         vision  over  the  entire  arrangements.' 
4?o-4-  g  53,  With  the  decay  of  the  sherilTs  po 

of  police  of  which  he  had  been  Ihc  <rentre 
Jiuticc  of  ultimately  succeeded  to  his  place  was  the  _, 
ihs  Pc*o&  unde,  whom  the  units  of  administration 
county  and  the  parish.  Tlie  hundred  ai 
unit  simply  disap])eatcd,  and,  besides  tl 
survival  of  its  old  functions  was,  until  lai 
damages  in  the  event  of  a  riot  within  its  hoi 
7J^  t^         TIm  oijgin  of  the  lusti&i  of  the  I'uaoc 
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»■«  finally  L'Stablislicd.  In  iji;  the  conacrrators  of  the  peace  i  Edw.  in 
were  again  assigned  ot  nominaitd  by  iht?  Crown,  ihu.i  definitely  "■  "■  *  '*■ 
becoming  loyat  commissioners  and  losing  all  connection  with  ^M 

the  »liin^  court.     Hiihcrto  these  officiaU  hnd  had  merely  i-xi-cu-  V 

^  live  powi-r,  'they  were  little  more  than  constables  on  a  large 
scale."  '     But  in  J338  they  wcic  for  the  first  time  entrusted  '  Stephen, 
with  judicial  functions ;  for,  in  connection  with  the  execution  '''*'-  '■'"*■ 
of  the  Statute  of  Winchester,  they  were  authorised  to  examine  '     ' 
and  punish  k\H  doers.     In  1330  tht^ti-  magiKtr.iie'i  might  take 

I  indictments  for  trial  before  tlie  justiccJi  of  gaol  delivery,  and 
penons  so  indicted   might  not  ordinarily  be  bailed   by  the 
sheriff.     ](  was  an  imporUnt  advance  in  ij44  "hen  they  were  18  Edw. 
made  a  permanent  staff  of  royal  fusfoda  fadi,  ready,  in  case  '"•  *'- ,' 
of  need,  to  be  appointe<l '  with  other  wise  and  learned  in  the     '      ] 
law  '  to  judicial  (unctions.     TI1U.1  th«te  (piardians  of  the  peace 
had  bfcome  a  jjwmanent  body  endowed  on  occasion  with  ihc 


I 
I 

I 


duty  of  judgcE.  Kinally,  in  1360  *a  lord  and  three  or  four  of  u  Edw 
the  most  worthy,  together  with  some  learned  in  the  law,  weic  ■  ''  ' 
authorized  to  seixe^  examine  and  punixh,  by  common  or  siatuic 
.  law,  or  according  to  Their  best  judgement,  all  disturbers  of  the 
Ipeace ;  on  eompinint  in  the  king's  name,  to  hear  and  determine 
[felonies,  or  on  suspicion  to  arrest  and  imprison  all  dangeioua 
'persons,  or  to  take  surely  for  their  good  behaviour,* 

There  were  now  two  bodies  existing  side,  by  side,  the  shire  HUi^ndiinl 
court  and  llie  justices ;  and  during  the  next  century  the  powers  "CK'w*- 
of  the  former  were  grodtiatly  tnmsferre-d  to  the  newer  organi^a-  shUc 
tion.     XVc  have  seen  that  all  the  more  substantial  suitors  of  Court, 
the  shire  court  had  gained  exemption  from  attendance,  and 
that  the  sheriff's  judicial  powers  had  l)ccn  made  over  to  the 
Itinerant  Justices.     The  sliire  court  remained  for  the  election 
of  coroners,  vcrderera  and  knt^hts  of  the  shire ;  but  to  the 
justices  sitting  in  ((unrtrr  sessions  ivere  tramfcrrcd  not  only  nil 
therrnrn'td/ jurisdiction  which  remained  to  the  shire  court  En 
the  fourteenth  cenlur>',  but  even  the  right  to  hear  and  determine 
the  pleas  of  the  crown.     Indeed,  all  crimes  and  felonies  except 
treason,  were  by  their  commission  confcned  upon  the  assembled 
justice*,  until  Quarter  Si-^ions  became  a  serious  riral  to  the 
Itinenint  Justices  or.  at  iliey  were  now  called,  the  Judges  of 
Assise'     Dut  after  the  Tudor  times  it  became  customary  lo'ProtI 
reserve  coses  involving  capital  offences  for  the  Judges  of  .Assin: ;  **h 


9«,  qo.  4».   how«-er,  was  a  weak  point  and.  in  the  pK 

ihe  estatiliiihment  of  ihc  so-called  Count 

equall)'  itnimrtant  xide  of  the  powers  of  t 

juMkcs  dealt  with   Itical   adtninislration. 

)  /M.  bccami?  ihv  cxei-itlivc  and  niimsuhtrative  \ 

liiik-A  mil     3^\\  [he  o|(j  loi-ai  officials  became  ilie  sen 

iKtH/iht    ^"^  often  ihfir  iiomineei.    The  vherilTs  d 

/v*-i.  xtaliles'  and   manorial   hailifTs   were  fore 

J^j  _      orders   and  to  cxccutf  ihcir  di-jjd-cs:  the 

answerablL*  (a  thvm.     Again,  thcj'  took  the 

and  their  sessions  the  place  of  the  shire  O 

of  commiinit-ation  betwtnjn  the  Crown  ati 

letters  from  the  Council  were  ad4lrexicd 

the  Stuarts  they  were  used  as  the  agents  o 

demands  fox  pur\-eyancc,  beneroknccs^  fo; 

money.    They  were  also  the  ^foi-n/ board  i 

duty  of  assessing,  levying  and  superiniemi 

of  n   county  ratc^    .\m)  finally,  their  gc 

authority  touched  such   imjiortant  matter 

■  IHJ,  48.    of  wages  *  and  of  prices,   the  cnforccm 

,'i^'    ,     ri-cu.-iants  ajid  nonconforniists,'  the  main 

Index  <ub  ,     ,        , 

voc.  f{t,H-    ""'OS  for  the  n>ost  par%  prisons  and  pi 

mh/a  kinds.     Indeed,   Irom   the    first   Ihe    jus 

assumed  the  position  which  has  been  apt 

of  '  the  State's  man-of-all-worV."  1 

Thus  was  gradually  ronsolidatod  that  ini 

Clasi  in  adminiinraiion,  thai  local  rule  c 
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ilii:  mtddlu  ot  ihe  fil^i^nth  ci^lury  l])c  qualtfioilion  for  the 
ultici'  M-A.S  vaguely  suited  3k  worthint-sN  or  .ttifficit-'iicy ;  but  in 
1440  the  ikppointmcnl  u(  men  of  »niall  csUtc  who  lucd  ttu: 
office  merely  for  purpose  of  extortion,  caused  a  dcrmilc  require- 
ment of  lands  or  tenements  to  Ihc  \iiluc  of  j£io  a  year,  the 
origin^il  amount  of  a  kninlu's  fee.  Three  centuries  later  this 
was  raised  top^ioo  in  land  «r  houses  except  in  the  case  of 
certain  individuals  exemiXcd  hy  exalted  birth  or  legal  training. 
Originally  luid  in  aerordancc  with  statute,  a  Rxed  payment  of 
four  shillings  a  day  during  Ke^itons  im  made  to  the  justices : 
while  under  Elixabelh  the  Siatuie  of  Appreniiceship  allowed 
them  five  sliillings  a  day  for  their  work  in  connection  with  the 
statute.'  Now,  howo-cr,  the  duty  is  entirely  honorary.  The 
object  of  all  tnier  ntaiutes  was  to  place  the  oliice  in  the  hands 
of  men  who  would  noi  need  payment,  and  would,  therefore, 
presumably  be  above  taking  bribes.  Asa  proof  of  this,  the 
Act  of  1360  had  said  nothing  about  numbers:  but  in  13S8 
was  imposed  a  statutable  limit  of  six  justices  besides  the  Judges 
of  Assise,  who  were  always  included  in  the  commission.  But 
this  restriction  was  soon  disreganled.  Towards  the  close  of 
Elizabeth's  reign  no  less  than  lifty-lirc  are  enumerated  in 
Devonshire  alone.  The  smallest  counties  now  contain  many 
more  than  six;  while  the  most  numerous  magi.stracy  — that  of 
Lancashire — readies  to  more  than  800.  The  whole  niimb«r 
must  be  little  shun  uf  10,000 ;  bul  considerably  less  than  half 
of  these  are  '  active '  justices  who  have  taken  the  requisite  oaths 
aiid  received  from  Chancery  the  necessary  writ  of  power.  The 
extent  of  the  jurisdiction  enirusied  to  the  justices  was  only 
gradually  determined  by  a  number  of  individu.il  statutes  which 
conferred  on  them  special  powers,  [n  this  way  by  the  lime  of 
Eli»ibeth '  the  commiuion  of  the  justices  had  become  so  stuffed 
with  the  substance  of  these  individwd  statuies  that  it  was  con- 
fused and  often  unintelligible :  so  that  a  writer  feared  left  the 
backs  of  the  justices  would  be  broken  b)-  these  '  not  loads  but 
Stacks  of  statutes.'  The  result  was  that,  in  1590,  Sit  Christopher 
U'ray,  Chief  justice  of  the  Queen's  Bench,  drew  up  a  new  foiio 
of  commission,  which  remains  j)rat-tically  UT^aItc^ed  tn  the 
present  day.^  In  this  is  recognized  the  double  cajucity  of 
Ihc  justices  as  administrators,  by  Ihc  authority  given  them  to 
execute  all  statutes  for  the  raaintaiancc  of  the  peace  wilhoui 
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enumcratinc  such  ciiactmcnu  imlivMuaUy :  :itid  as  judicial 
officers,  by  the  pi>wi.-r  roDferrtrt]  on  :ui)'  iwo  ju^lic^  to  henr 
and  (Ictcnnini.-,  by  the  oalh  of  ((ood  and  lawful  men  t>(  the 
county,  a  number  of  oficnces  cnumcraicd  in  the  conitnission. 
This  lailcr  power  at  first  depended  on  a  provision  thai  one 
of  the  justices  (i[Uotuiu)  who  heard  such  cases  should  be  at 
a  select  number  whose  names  were  cxprtssty  repeated  in  the 
document  because  the)'  were,  as  the  statute  of  13G0  had 
demanded,  'learned  in  the  bw.'  In  consequence  of  this 
clause  it  wa^,  until  compamtivcly  lately,  customary  to  omit 
a  few  names  from  those  of  the  (|uomm  'for  the  wake  of 
propriety.'  Now,  howevii,  all  the  commissioned  jiiniices  art 
included,  so  that  the  cxpn'«ion  has  entirely  lost  its  meiining. 
But  it  is  to  be  noticed  thai,  despite  the  apparently  complete 
character  of  this  conimission,  it  was  considered  necessary  to 
confiira  by  definite  statute  powers  lon^  exercised  by  the 
justices.  Thus,  In  earlier  days  the  power  of  preliminary 
inquir>-,  though  exercised  almost  from  the  institution  of  the 
'  *i^  J**""'  '^^'^1  "'"'  "■"  conferred  by  Uatitie  until  1 SS4-  Again,  tiie  law 
gave  the  justices  no  other  authority  for  the  ai)|irehension  of 
offenders  than  was  by  the  Common  law  inherent  in  every 
constable  and,  indeed,  in  every  private  pcison.  It  has  been 
suggested  that  ihc  power  to  issue  warrants  of  arrest  was  the 
outcome  of  the  old  duty  whieh  lay  upon  local  ofhcers  of 
ttarling  the  hue  and  cry.  However  that  may  be,  luch  power 
of  arrest  and  etainination  has  now  been  regulated  by  m  series 
of  statutes  beginning  from  the  roign  of  George  I.  A  foreign 
writer '  has  remarked  that  the  most  characteristic  tmit  of  this 
new  jurisdiction  is  its  uHcr  independence  of  a  feudal  origin. 
It  is  a  revocable  delegation,  not  a  dismenibermcni,  of  the 
judiciid  authority  of  the  Crou'n.  The  possession  of  landed 
property  is  not  in  tlieor)-,  though  it  is  in  practice,  the  basis  of 
the  power  of  a  justice  of  the  peace ;  but  the  limits  of  his 
jurisdiction  arc  ciuite  independent  of  such  a  consideration, 
which,  on  the  other  h;ind,  was  of  the  essence  of  feudal 
authority.  It  is  only  to  be  expected,  iheieforc,  that  the 
development  of  (he  odice  of  justice  of  tiie  j)eace  is  chiellyi 
to  be  traced  to  the  period  of  the  definite  break-up  of  feudal) 
jurisdictions.  It  is  to  the  time  of  the  Tiidort,  then,  that  wc 
must  look  for  the  reconstruction  of  English  local  government 
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on  the  ruins  of  the  sherifF  aixl  tlie  manor.  But  on  the  one 
side,  itu:  shire  rcmuiiis  the  unit  iif  jUTi.sdirlion.  Thus  under 
Henry  Vlll  a.  nait  oHicial,  a  I.ord  Lieutenant,  w;is  appointed 
to  take  up  the  militar)-  duiics  of  the  shorilT.  He  was,  and  is 
gencraUy,  like  th«  old  caldorman,  a  local  nobleman,  and  abo 
cusfof  rotu/orum,  or  keeper  of  the  records,  in  which  capacity  he 
in  the  head  of  the  ju.itices  lor  the  county.  In  1871,  however, 
his  military  dtilies  were  taken  away  iind  ic%'e»ted  in  ihc  Crown. 
In  Ihc  same  way  the  justices  were  ai>|H>intcd  for  the  whole  shire, 
fhoufih  convenience  decided  that  for  ordinary-  purposes  their 
aciivity  should  be  limited  10  their  respceiivc  neighbourhoods. 
But  ii  was  not  until  iSiS  that  stich  diviMon  was  recogniiwd  by 
sIHUilc.  Again,  even  wilhin  a  nariower  limit  there  are  certain 
duties  which  can  be  petfonned  \yf  a  .lingle  juwicc.  It  Jsneoes- 
fAiy,  tiiercforc,  in  speaking  of  the  justices  of  the  peace,  to 
distinguish  between  the  powers  of  tiie  single  justice,  of  Petty 
or  Special  Sessions,  and  of  Quarter  or  General  Sessions. 

As  an  admini«trauir,  t/ie  ungle  Jnttue,  in  his  primary  capacity  Pow«no( 
of  conscnator  of  the  peace,  can  issue  warrants  of  all  kinds,  >  sinEle 
can  give  orders  to  police  constables  for  the  prcscrvalion  of  the  J"*'"'- 
peace  and,  on  extreme  occasions  under  the  so-called  Riot  Act, 
can  himself  intervene.     On  him  also  lias  been  laid  an  im- 
mense variety  of  police  regulative  duties,  the  number  of  which 
can   only   be  adequately  rcalired   from  [tactical  knowledge. 
In  his  second  capacity  of  judge,  Ihc  justice  acquired  the  duty 
of  the  sheriff  in  bis  toum  of  conducting  preUminary  examina- 
tions of  perM>ns  chared  with  crimes  and  felonies.     Of  this 
the  sheriff  was  deprived  in  146:  and,  as  we  have  seen,  the  >  H'^w.  n 
justices  used  tlic  power  long  before  it  wai  conferred  on  them  ^'  '' 
by  statute  in  1554.     'I'he  further  power  of  hearing  and  deter- 
mining minor  criminal  cases  without   the  aid  of  a  jury  was 
wholly  the  creation  of  statutes.     It  grew  up  in  a  curiously 
accidental  fashion.     Statute  after  statute  prescribed  that  this 
or  tliat  petty  offence  might  be  punished  sometimes  by  one 
justice,  sometimes  by  two  or  more ;  but  very  seldom  was  the 
slightest    hinl  given  as  to  hon-.  or  when,  or  whca-,  the  case 
was  to  be  tried,     Only  in  the  present  ccntur>'  have  we  begun 
to  think  of  the  suromaiy  jurisdiciion  .is  normal,  and  to  rcguUte 
by  general  Matuies  ihe  hkhIc  in  which  it  must  be  exercised. 
'Hiere  arc  Inices  of  this  power  even  under  the  Tiidors,  but  it 
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was  chiefiy  used  by  the  justices  in  their  capaciljr  of  '  meic 
poticc  or  adminisiraiivc  agents.'  Bui  gradtially  a  rcguUr  pro- 
cedure wax  (levclMped,  helped  by  the  definite  aiitliority  con- 
ferred by  statute,  until  in  1S79  uich  authority  wm  reduced  to 
cases  which  did  not  involve  more  than  a  fortnight's  imprison- 
ment or  a  fine  of  Iwenly  sItilltngB. 

But,  in  the  nujurity  of  eaMS,  matti-rK  lo  be  dealt  with  nut 
of  QuuriCT  Sessions  were  entruJted  by  >tatutf  to  two  or  more 
justices.  A  meeting  for  this  purpose  was  known  as  /V//v< 
Sfsstans ;  while,  if  there  were  duties  10  be  performed  at  fixed  | 
times,  the  meetings  for  their  discharge  were  called 'special 
or  special  petty  session^.'  In  jttairtine,  however,  the  two  were 
amalgamated.  This  answered  roughly  to  the  old  hundred 
jurisdiction,  and  may  be  paralleled  by  the  more  recent  utlempl 
to  make  the  divisions  for  such  sessions  correspond  with  the 
modem  poor-law  union.  In  this  way  the  justices,  though 
nominally  a|)pointed  for  the  whole  shire,  now  dischar).;c  a  gieat 
jmrlion  of  their  work  iti  the  petty  sessional  division  in  which 
they  reside  ;fand  have  ftA-  thai  division  a  court-house,  n  rhatr- 
man  and  a  regularly  constituted  '  bench/  I'he  duties  of  the 
magistrates  in  ]M:»y  sessions  are  very  like  those  which  Uic 
single  nugistralc  is  competent  to  discharge,  but  apply  to  cases 
which  an  individual  has  no  power  to  loueh.  The  justice  ia 
mostly  of  a  penal  kind,  involving  the  inflieiion  of  fines  or 
im))risonment.  So  far  as  it  is  summary,  it  is  dei>endent 
entirely  U])on  statute ;  but  the  extent  of  it  may  be  judged  from 
the  feet  that  more  than  700,000  cases  aic  annually  so  decided ; 
while,  even  in  matters  accounted  Inily  criminal,  the  cases  so 
tried  in  cviry  deparlmeiit  of  justice  outnumber  those  to  winch 
a  jury  is  upplu-d.  But  the  court  has  also  a  nsd  civil  juris- 
diction in  certain  limited  cases  which  need  not  here  be  specitied. 
Of  these  e\-cn  the  recently  formed  County  C'ourts  have  not 
robbed  ii.  A  vcrj-  large  portion  of  its  power  was  administrative, 
especially  by  way  of  supervision,  though  tliis  was  ieriously 
curtailed  by  the  creation  of  ("ounty  Councils.  Thus,  10  the 
justices  in  t>etty  sessions  was  given  the  important  power  of 
granting  licences  of  all  kindK,'  much  of  which  they  still  retain ; 
while  in  their  hands  rested  the  appointment  of  all  manner 
of  local  officials,  m'ciscers  of  the  poor  and  of  highways,  jtarish 
and  county  constable!  and  others.^. 
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Above  the  petty  and  special   ttessions   tower   the    Qiuirter  tjuwier 
StJSions  consisting,  in  theon-.  of  ull  the  justices  in  the  shire,  Sewion*. 
although  any  two  may  hold  a  legal  soMion.     Of  the  guorum 
mention   hax  been  made.     In  1361  it  wa&  enacted  that  the  \h  Edw. 
justices  should  make  their   seniun.i  four    limes   a    year,  and '"■*'■  ''j 
in  13E8  ihis  was  confirmed  and   enforced,   if  necessary,  hy  ,3  i^i^,  t]^ 
penalties   -Under  Henry  IV   provi^on  was  made  for  other  t.  id. 
meetings  of  the  same  body,  and  these  were  in  contradistinction 
called  General  8eKi(ii>nx.    These  distinctions,  however,  sie  of 
no  importance ;  for,  powers  given  to  the  justiire*  by  statute 
may  in  almost  every  case  be  exercised  indifferently  in  both 
assemblies.    Tlie  hiHh  powers  which  Quarter  Sessions  cxerciswi 
until  recently   haw  been  already   noted.  ,'  Itiit   although   the 
justice*  have  been  deprived  of  power  of  lit'eund  death,  of  the   _ 
trial  of  offences  involving  pen.1l  servitude  for  life,  of  many  of 
the   more  serious  misdemeanours,   sucli  as  perjury,  forgcry 
and  others ;  yet  tlirce-quarters  of  tlie  criminal  Iriab  still  l«lce 
place   in  borough  and  county  sessions,  so  that  they  exercise 
a  very  re-il,   though   diminished.   |AircrJ    Such  cases  are  of 
course  tried  with  a  [iclty  jury  on  presentation  by  the  grand 
jury.     But  the  Quarter  Sessions  also  hears  without  jury  appeals 
from  the  summary  jurisdiclion  of  individual  mafjisirates  or  of 
petty  sessions.     Perhaps  enough  has  been  said  already  :i»  to 
the  administrative  worl:  of  the  Quartt-r  Sessions.     It  is  sufficient 
to  repeal  that  until  lately  it  formed  a  general  court  of  ap))eal 
on  all  fiscal  and  ngulalive  matters  connected  with  the  shire. 
But  the  Act  establishing  the  County  Coumi/s,    which    came  County 
into  force  in  April,  1S89,  while  leaving  to  the  justtoes  of  the  Council*.^ 
pejce    'their    jiidiciiil    authority    together    with    ihc    general  ^^  |' 
execution    of    certain    iitence    b«s,    and    a    share    in    the 
management  of  the  county  police,'  transferred    to  a   more 
or   leas   popularly-elected   body,   called   a   (bounty   (^uncil, 
almost  all  the    general   administrative  functions,  i.itc!i  as  the 
control  of  local  finance,  of  paupi-r  lunatic  asylums,  of  re- 
formatory and   industrial  schools,  of  county   buildings  and 
piopcrty,  the  jurisdiction  over  weights  and  measures,  roods 
and  bridges,  and  iltc  appoinimenl  of  many  county  officers, 
sudi  as  the  cororKr.     Other  officials,  such  as  the  clerk  of 
the  peace  and  the  chief  constable,  arc  appointed,  and  the 
bttcr,  togctlicr   with   the. county    police    foicc,    supervised, 
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by  a  joint  coraitiittcc  of  the  Quarter  Sessions  and  the  County 
Council. 

It  hos  been  noticed  tlint  ihc  weakest  point  in  the  position  or 

the   justices    was   their    limited   jurisdiction    in   civil  cases. 

Indeed,  up  to  tS^fi,  Justice  in  such  cases  '  was,  as  a  rule,  only 

to  be  obiaitied  at  U'estminsHfr,  or  by  ineanK  of  ftn  action  begun 

at  Westminster  and  tried  under  a  commission  of  assize  on 

circuit.''     I>uting  the  l.ist  century  a  remedy  was  attempted  by 

'  the  occasional  and  sporadic  creation  or  little  courts,  courts  of 

conscience  or  couri«  of  requests:  about  a  hundred  of  these  were 

erected  as  now  this  luwn,  now  thai,  made  il.t  voice  lieartl.     In 

general  a  body  of  unpaid  commissioners,  of  local  tradesmen  or 

the  like,  was  empowered  to  adjudicate  without  jury  upon  very 

,  small  debts.'*    The  first  general  remedy  was  an  Act  of  1846 

which  divided  the  country  into  circuits,  to  each  of  which  wa.s 

assigned  a  >;ei>araie  judge.     I'hesc  circuit   divisions   had   no 

reference  10  the  countio,  so  that  the  title  of  County  Courts  Is 

an  entire  misnomer.     Moreover,  each  circuit  is  divided  into 

districts,  and  each  disinct  has  a  scjuiratc  cuun.     At  first  courts 

were  limited   to  the   recovery  of   small    debts ;    but    their 

junsdiction  has  been  gradually  extended  t>y  statute  until  they 

now  form  n  real  relief  to  the  judgeK  of  the  High  Court.     The 

judges  of  these  courts  are  Bi)|)ointcd  and  are  di^missiblc  by 

the  l^rd  ('hanccllor.     Appeals  from  their  decisions  go  to  the 

High  t'ourt  and,  with  the  leave  of  the  judges  there,  to  tlic 

Court  of  Ai>peul,  and  finally  to  the  House  of  Lorda. 

Apart  from  this  general  system,  and  existing  before  it,  are 
some  twenty -eight  lotitl  epur/s  0/ neorJ,  each  with  a  history  of 
its  own.  Such  arc  the  Chancer)'  of  the  l>uchy  of  1-ancastcr 
and  ilie  Vicc-^\'arde»'s  Couit  of  the  Stannaries,  the  I-ord 
Mayor's  Court  in  London,  the  Hundred  Court  of  Salfotd,  the 
I,iverT>oo!  Court  of  Passage,  the  'I'ol/cy  and  Pie  Poudre  Court 
at  Uristol,   beside  those  in  a  few  other  chartered  boroughs, 

Finally,  it  is  to  be  noticed  that  the  multifarious  duties  which, 
before  1889,  were  imposed  on  the  justices,  brought  them 
under  the  supervising  control  of  the  Privy  (Council,  Home 
Office,  Hoard  of  Trade,  and  Local  (lovemment  Board  when 
these  latter  departments  were  created ;  while  in  their  judicial 
capacity  they  have  been  amenable  to  the  Court  of  King's  Uench 
and,  since  1873.  to  llie  High  Court  of  Justice.     This  control 
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the 


High  Co\sn  cjn  order  ihc  jusliccs  lo  hear  <:ilws   whu 
Wlhtn  tnrir  jliniilii'tn"  •    l*v  "Vrit  ni  firokihition  it  ran  t)ri.'vcnt 

ll«-m   fniin  mt-fffrinp  in  ...!.n-f:  L.'yimH  iht'ir  [>mvipr<r  :    whllcj 
tl y  itril  pf  .■fll,„..,-i  \\  in-  — "  ||||    ITQ'  r'"-'    '"  wV'i'-li    ttii-n.--K a« 
1  iffii,  iir  ihiTi-  n  ii:iii|vi  r)(    j)  f.ili.r.-  y[  jut' i ci: . 

,!i  5<),  In  speaking;  of  tlic  lociil  courts  wlmsi;  business  it  was  Vill  or 
to  itdministcr  the  common  law,  no  mcnlion  was  made  "f  tlit;  Towmhi 
division  which  Dr  Slubbs  calls  'the  unit  of  the  constiiiiiional 
machinery,  the  «mple»l  form  of  social  organization.' '  It  has  '  i.  C.  //.! 
been  usual  with  modern  historians  to  calJ  this  division  the '  ^5" 
Town£hi|> ;  but  ihc  only  t.'vi<li-ncc  ai  our  command  would  lead 
us  to  give  this  namr  In  the  inhnhiiaiits  und  not  to  the  district 
itself.*  The  English  name  for  tht-  latter  was  Tiin ;  but  to  avoid  *  Ashlqr, 
Ihc  confusion  whicli  would  arise  from  the  use  of  a  word  with  so  Tf,,^ii,if 
definite  a  modern  meaning,  it  will  be  convenient  to  adapt  the  ici  Qoiii. 
I^iin  equivalent — Villa— and  to  call  it  Viix.'  Whether  thinj?""'-  ... 
ie[>resented  a  free  village  community  or,  us  the  Latin  equiva-  t/;^  "'i 
lent  implies  tlie  estate  of  an  individual  owner,  i*  a  matter  of'J".  ami  Af. 
considerable  dispute!  On  the  other  hand,  it  is  now  practically  '*  ^^°' 
agreed  that  there  is  110  evidence  at  alt  for  the  existence  of 
a  court  belonging  to  the  vill.  And  herein  lies  the  great  difli- 
cully  in  speaking  of  the  vill;  for  as  soon  as  we  get  evidence 
of  it,  we  find  it  being  treated  as  an  unit  of  public  law  and  yet 
without  any  oisanization  of  its  own.'  The  only  organivation  *  /M, 
is  that  of  the  manor,  and  although  ri/l  atui  manor  were  often  JS4- 
Spoken  of  as  if  they  were  inleichangeable  terms  and,  in  the 
majority  of  cases,  may  originally  have  coincided,  yet  when  our  t  /^,y, 
records  really  begin,  ihcy  were  6y  no  mrans  H«iSMrify  id<itKtil.''  S96- 
For,  until  tlie  Statute  Quia  Einptores  the  creation  of  new  ifp. 
tenants  would  cause  constant  change  in  the  Imundaries  of 
jianicular  manors ;  while,  as  soon  as  a  centralized  3)-stem  of 
government  was  fairly  established,  the  crealitm  of  new  villa 
without  pi^rniiviiim  would  have  subjected  the  whole  adminis- 
trative arrangement  of  the  eountr)-  to  constant  change.  Thus 
in  the  souOi  of  England  a  vill  would  often  contain  sevenU 
manors,  each  with  its  acp.irate  court ;  aivd  even  in  the  north 
where  the  manors  were  so  large  titat  the  position  wa.i  exactly 
reversed,  the  vilts  were  kept  apart  in  the  action  of  the  mnnorial 
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court  whidi  inana^  the  business  connected  »-ith  thrm. 
But  it  is  further  to  be  rcmarlted,  though  here  wc  arc  on  more 
disputable  ground,  thni  il  is  not  at  all  certain  that  Ihf  fill  and 
parisk  (orreifondtd.  Il  is  u.sual  to  regard  ilic  parish  as  merely 
the  ccclcsiasiical  side  of  the  vill,  and  as  having  supplied  in  its 
vestry  for  lay  purposes  the  or(tani):3tion  which  was  wanting  to 
the  vill.  It  Iias,  howei-er,  been  lately  auertcd  that  until  the 
time  of  (he  Tudnrs  it  was  a  purely  eeclesiasiicnl  districc,  and 
that  there  i*  nn  earlier  proof  of  its  use  for  purposes  of  civil 
govern  nicnt." 

But  in  any  case  the  vill  was  an  unit  of  public  biw,  that  is, 
upon  it  vere  laid  both  duties  and  liabilities.  As  to  its  dulits  * — 
the  prii:si,  the  reeve  and  four  men  of  each  vill  had  to  attend 
a  number  of  local  courts — the  ordinary  courts  of  hundred 
and  shiic,  the  sherifTs  lourn  and  the  special  court  held  at 
long  inier\-als  to  meet  ilie  king's  Judges  on  circuit:  ngain, 
upon  the  vill  lay  the  duly  of  seeing  tliat  all  its  members  who 
were  liable  wctc  in  frankpledge  and,  if  il  concsponded  to 
a  itihini:,  of  being  responsible  for  any  of  its  members  who 
were  «ii»iiecied  of  crime ;  moreover,  as  a  police  di.itrict  the 
vill  was  rei.iK>n.sible  for  the  arnat,  the  putKuil  and  the  safe 
custody  of  all  suKjwcied  nialefactont,  while  linally,  as  an  unit 
for  (he  Assiie  of  Arms,  it  was  expressly  endowed  with  a  con- 
stable and  obliged  to  keep  arms  ready  for  use.  But  this  J 
was  a  comparaiively  late  addition  to  its  HobUititt ;  *  for  already 
it  was  bound,  -is  a  di-^trict,  to  contribute  to  fm«  .nnd  amerce- 
ments,  such  as  the  Murdrum,  and  under  tbii  pretence  was 
oflen  subjected  to  the  unlawful  exactionsof  the  sherifl'or  the 
bailiff  of  the  hundred.  It  was  probably  a  result  of  this  liability 
that  the  inhabitants  of  the  vill — the  township,  for  so  we  may 
justifiubly  use  the  word— came  to  be  treated  as  a  body 
capable  of  being  amerced  for  the  commission  of  common 
misdeeds.  But  wc  are  carefully  warned  against  regarding  any 
such  treatment  of  the  township  as  a  proof  of  communalism, 
that  is,  of  the  idea  implied  in  the  common  use  of  the  term 
'village  community.'  Where  the  vill  and  manor  coincided,' 
there  is  abundant  proof  that  by  the  imposition  of  nmerce> 
ments  for  common  olTencei  the  lord  treated  the  community 
of  the  vill  as  a  single  whole ;  but  its  members  had  no  common 
property,  and  for  the  payment  of  the  money  they  break  up. 
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'  into  a  mere  collection  of  indiriduals  who  atc  jointly  and  |  P.  mJ 
sevurallj-  liable  for  the  whole  amomit.''  '■  "*■  "'''■ 

lliil  if  vill  and  maiiur  did  not  a^  a  rule  cuiiiddc  and  yei 
the  vill  \i  the  r«cogniA:(l  unit  o(  public  law,  while  tin:  mnnur 
has  the  organization,  it  becomes  important  lu  asceriatn  >m» 
these  duties  and  Hal'ilitits  of  the  vill  utrt  apportioned  among 
its  inhabitants/''  The  most  important  duty  to  be  ]>rovided '  /*''/. 
for  »■«  that  of  Miptilying  reprir^nutivcK  10  the  various  local  *^"^- 
courts.  This  seems  to  have  been  arrangid  between  the 
various  manors  of  which  the  vill  was  composed,  cacti  ^upply- 
inn  one  or  more  of  the  four  men  who  were  required  lo  go, 
and  the  reeve  beinjj  the  reeve  of  one  of  the  ra^inors ;  n-hile 
within  each  manor  the  duty  wit  disdiarged  in  the  same  way 
*i  the  duty  of  ordinary  stiil  to  the  local  courts— by  a  definite 
tenant  or  tenants  who  occupied  their  holdings  by  virtue  of 
such  suit  of  court.  A  much  more  difiicult  matter  would  be 
the  allotment  of  financial  liabilities  whether  tiennancnt  or 
occidental  But  for  all  such  purposes  each  vill  seems  to  have 
borne  a  definitely  known  relation  towards  the  hundri-d,  as 
did  each  hundred  towards  the  shire.  Then  within  each  vill 
the  share  of  the  vill  wis  permanently  apportioned  among  the 
various  manors ;  though  this  was  only  a  private  arrangement 
of  the  lords  of  the  various  manors,  and  the  men  of  the  nil 
would  i>robably  be  '  jointly  and  severally '  liable  for  the  whole 
sum  charged  upon  it.  In  course  of  lime  this  method  c?cn 
extended  to  the  taxation  of  movable  property  and,  instead  of 
a  fri.^h  assessment  on  each  occasion  by  a  few  chosen  in- 
habitant!, the  sum  at  uiiicJi  the  whole  vill  was  rated  had 
become  fixed,  a  proportion  of  that  sum  was  demanded  and  it 
was  apportioned  among  the  various  in]iabitanL<t. 

Meanwhile,  it  was  the  vill  and  not  the  manor,  which  formed  Tbt 
the  ecclesiastical  unit  of  the  parish.  At  whatever  date  we  may  *"*')'' 
believe  the  vestry  to  have  arisen,  it  was  the  first  assembly  of 
the  vitl  a.-[  such ;  so  tlvat  with  the  decay  of  the  m0nori.1l  system 
and  id  the  reconstruction  of  local  government  under  the  Tudors 
it  is  no  matter  for  wonder  that  the  vestry  became  endowed 
with  civil  functions.  Thus,  owing  to  the  decay  of  the  sheriff's 
toum  and  the  private  lects,  duties,  such  as  the  maintenaiKe 
of  the  road.*  and  bridges,  were  placed  upon  a.  new  basis. 
Hitherto  the  neglect  of  the  local  court  in  such  matters  wu  met 


404 


ENGLISH  CONSTITUTIONAL  IHSTORV 


32  Hm. 

vin.  c.  5. 

St. 

a  &  1  Phil. 
&  Mart', 
C.S. 


I'aruclibl 

Relief  of 
ihc  Poor, 

1601. 


Mediftcv*) 
r^veriy. 


by  its  indictment  and  presentment  before  the  King's  Bench 
or  Ihc  Itinerant  Justices-  Under  Henry  VIII  the  General 
Sessions  of  the  Justices  of  t)\e  feaix  were  placed  for  this 
purpose  on  a  level  uith  the  otiter  liro.  Under  Mary  a  iut- 
ve>or  of  highwayt  was  lo  be  elected  by  the  vesiij-,  who  could 
levy  on  all  individual  owners  in  the  parish  a  rate  in  kind, 
such  as  the  loan  of  a  cart  or  actual  manual  labour,  for  the 
repair  of  the  local  hif;hways.  In  cuur^  uf  lime  this  beonic 
commuted  into  a  nionL7  |iayment.  Tlic  niann<T  of  assessing 
and  levying  this  and  all  parochial  rates  {for  the  [larish  now 
became  the  unit  of  local  ta^ialion)  was  copied  from  ihc  Church 
nte.  This,  as  being  originally  a  voluntary  contribution  for 
the  maintenance  of  the  building  of  the  church,  needed  the 
<;on:ient  of  the  parish  assembled  in  veury  roeetin;;.  The 
earliest  instance  of  »uch  levy  is  in  the  reign  of  Rdward  III. 
The  basis  for  these  granc.t  seem*  to  have  Iwen  the  Christian 
household  in  proportion  to  the  amount  of  its  possessioni. 
From  the  first  no  distinctions  were  made  between  owner- 
ship and  occupation,  residence  and  non-rcsjdencc.  All 
other  parochial  taxct  tended  to  conform  to  this  model  and 
were  ajtscucd  u)>on  thi.'t  baiti^  wlieilier  it  wa»  t)ie  highway 
nt«  already  menlioned  or  the  even  more  important  poor 
rate. 

It  is  as  the  unit  for  the  managtmoit  and  rditf  of  the  poor 
that  under  the  Tudors  the  Parish  assumed  the  greatest  pro- 
minence. Something  has  been  said  already  of  the  t-arly  law* 
of  vagrancy.  The  reason  of  their  severity  is  to  be  found  in  the 
suppositioTi  of  mediaeval  life  that  every  man  was  a  member  of 
a  group,  whether  family,  gild,  or  manor,  and  it  was  the  duty 
of  that  group  to  relieve  his  wants.  The  ragrant  poor  were 
composed  of  two  classes— ■/«*ytr«i?)M/  hfggart,  such  as  the 
friars,  who  would  not  be  included  among  those  seriously  in 
want;  for,  'where  mcndicjinc>-  was  no  disgrace,  alms-giving 
was  liltely  to  bo  considered  the  most  neccssarj-  and  the  most 
ordinary  of  the  virtues ' :  and,  secondly,  t'a/iant  lalfuurcn 
wandering  about  in  search  of  work.  Neither  were  these  among 
Ihc  needy  cLuies.  '  The  vagrancy  of  the  limes  did  not  imply 
the  distress  of  the  labourers,  but  their  prosperity.  The  scarcity 
of  labour  allowed  of  high  wages,  and  the  vagrant  labourer  of 
the  time  seems  ncwr  to  have  been  satisfied,  but  was  always 
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wandering  in  search  of  still  higher  wAg«8.'  <  The  class  or  the 
really  destitute,  iheii,  was  very  small.  It  must  have  consisted 
roerely,  in  tlie  tnwiis,  of  craftKineti  whu  could  not  procure 
admisMon  into  a  gild;  iind  in  the  countr)-,  of  the  small, 
though  growing,  class  of  free  but  landless  lahourctx.  The 
Statute,  or  rather  Ordinance,  of  Ljibourcrs  which  fint  deals 
comprehensively  iritli  this  vagrancy,  has  nothing  to  do  with 
the  maintenance  of  the  poor.  It  u-aa  called  for  by  that 
restlessness  of  the  '  valiant  UbuuFer '  which  resulted  from  the 
scarcity  of  labour  after  the  Black  IValh,  and  thus  its  object 
was  10  deal  with  the  able-bodied  vagrant  by  forbidding  the 
beatou-al  of  alms,  fixing  his  wages  and  preventing  him  from 
migrating.  Indeed,  all  the  efforts  nf  mediaeval  legislators  in 
the  matter  aimed  at  enacting  a  'vagrancy  law  and  not  a  poor 
lttw,'»  h  is  under  Richard  11  tliai  wc  find  the  fimt  recogni- 
tion of  a  distinction  between  the  impotent  and  the  able-liodied 
[loor.^  nu-  .\i:t  <if  1388  ^e«ns  to  prov«  that  society  had 
outgrown  t)ie  organization  of  the  old  social  and  economic 
groups.  The  increase  in  the  class  of  real  paupers  necessitated 
a  new  altitude  on  the  part  of  the  State  towards  the  individual ; 
■  in  future  the  communication  bclwecn  the  two  must  be  direct, 
not  through  the  medium  of  groups  which  were  no  longer 
self-sulficienL  l-'or  the  [weaent  this  new  relation  extendi  only 
to  regulated  pcrniisaion.  An  able'b'udied  man  who  wa*  out 
of  work  might  gtl  k-ave  to  migrate  elsewhere  if  he  could 
obtain  a  definite  engagement :  the  impotent  were  to  remain 
where  they  were  ot  the  lime  of  the  passing  of  the  Act ;  and  if 
the  inhabitanUt  were  unwilling  to  support  them,  they  were  to  go 
to  other  towns  within  the  hundred  or  to  their  birthplace,  and 
there  to  abide  for  the  remainder  of  their  lives. 

]>uring  the  next  two  centuries  able-bodied  [xiupcrism 
became  one  of  the  roost  serious  features  of  English  social 
history.  '  In  the  sixteenth  4!cntury,'  it  has  been  said,  '  the 
"beggars"  became  a  positive  tenor  to  quiet  folk.  ...  In  the 
rural  districts  the  innjods  of  beggars  resembled  those  of 
tramps  in  [larts  of  Amcriira  to-day.**  The  chief  reason  was, 
no  doubt,  the  Iran.-tformation  of  targe  portions  of  arable  into 
pasture  to  meet  the  growing  demand  for  l^nglish  wool.  The 
full  effect  of  this  would  not  ap|>ear  until  the  cessation  of  th« 
French  wars  removed  the  greatest  outlet  for  the  energies  of 
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the  surplus  and  restless  portion  of  the  population.  Scarcely 
less  cITcrtivc  in  this  direction  would  be  the  break-up  of  the 
retinues  of  great  nobles  which  had  (ornied  !io  inijioitant  a  feature 
of  the  fifteenth  century,  by  Hi-nrj-  VH's  legislation  and  ihe 
action  of  Ihe  Star  Chamber;  the  change  in  maniifaclure  from 
the  gild  s)ttem  working  for  a  local  market,  to  what  has  been 
calM  '  ihc  domestic  system '  supplying  the  whole  of  Western 
liurope,  and  bringing  with  it  'additional  danger  of  glut  and 
cessation  of  employment,  owing  to  the  grimier  fluctuations  uf 
demand';'  the  rise  in  prices  which  followt-d  the  s|iread 
throughout  Europe  of  the  precious  metals  obtained  from  Mexico 
and  I'eni.  It  was  not  that  methods  of  alleviating  po^city  had 
been  wanting  in  the  Middle  Age*,  nor  iliai  those  methods 
had  decayed.  Even  when  thai  portion  of  the  tithes  which 
had  originally  been  set  apart  for  tlie  relief  of  the  potir  and 
impotent  had  been  oihi;rwi.fe  bestowed,  there  were  ample 
means  for  the  relief  of  all  e-xisting  [loverty  and  want — the 
alms-giving  of  great  persons  like  prcbies  and  nobles,  and  of 
great  corporations  Uke  monasteries  and  gilds,  to  say  nothing 
of  the  morcpcrmanent  relief  afforded  by  the  numerous  hospitals 
— 'the  most  oharacteri-ttic  form  of  niediacv-al  charity.'  And* 
although  the  work  of  the  iiiona»terics  an<l  ^ilds  >ias  been  nxiKt 
unduly  exaggerated,  it  was  not  so  much  that  they  had  decayed 
as  that  they  were  quite  unable  to  meet  the  distress  which  had 
grown  up  in  spite  of  them.*  The  indiscriminate  alms-giving 
has,  with  some  exag}[eration,  been  attributed  to  the  mediaeval 
belief  in  the  efficacy  nf  charity  for  the  soul  of  the  donor 
irres|}cctive  of  its  object ;  but  it  was  r|uite  sufficient  to 
ntse  and  maintain  a  whole  army  of  shameless  tdters,  whose 
Tcry  existence  would  cause  the  deserving  poor  to  suffer  in 
silence  rather  than  to  add  themselves  to  so  disreputable 
a  crew ;  while  there  would  be  drawn  into  its  ranks  all  the 
honest  in  intention  but  weak  of  will,  who  would  find  it  easier 
to  beg  than  to  seek  a  precarious  livctihon<l. 

For  a  century  and  a  half  the  principles  of  the  Act  of  1388 
were  maintained  and,  in  iuch  legislation  as  look  place,  merely 
amplified.  On  the  one  side,  such  Acts  as  those  of  1437  and 
i4()5  merely  brought  the  Statute  of  labourers  of  1349  up  tn 
dale  by  fixing  the  wages  which  were  to  Iw  yiven  to  artisans 
and   agricultural  labourers  respectively.     Un  the  other  side, 


another  Act  of  1495  ic(]uir<»i  iRijiolcnt  beggars  to  go  to  the 
hiindicd  vrhctc  they  were  best  known,  or  had  been  born, 
or  hftd  last  dwell,  and  not  to  beg  outside  the  limits  of  eudi 
district.  Finally,  in  1531  the  justices  are  required  to  aa^gn 
Co  the  impotent  poor  an  area  within  nhich  they  may  beg, 
while  th<;  ulile-budied  ragrant  ii  tu  be  whipiied  and  sent  back 
to  the  place  where  he  was  born  or  had  Inst  lived  for  three 
years,  and  there  he  is  to  put  himself  to  labour.  Five  years 
later  the  futility  of  these  measures  caused  a  change  of  principle, 
and  the  Act  of  1536  attempted  to  suppress  indiacriminale 
alms-giving  and  licensed  begginfj  by  directing  the  formation 
of  a  common  fund  in  each  locahty,  to  which  alone  all  voluntary 
aliuH  should  be  given,  and  out  of  which  the  impotent  should 
be  relieved.  It  also  showed  an  appreciation  of  the  possible 
difficulty  of  the  able-bodied  in  finding  work  li>'  directing  that 
not  only,  as  in  previous  Acts,  should  such  be  .lent  to  a  place 
upon  which  they  had  itome  kind  of  claim  through  birth  or 
a  certain  residence,  but  chat  these  alms  should  also  be  employed 
by  the  local  authorities  in  keeping  them  to  continual  labour. 
Any  who  still  begged  were  to  be  punished  with  de^ees  of 
severity  varying  from  a  whipping  and  an  incision  on  the  right 
ear  up  to  a  felon's  death  for  the  third  conviction. 

During  the  next  sixty  ycart  the  law  was  developed  both  as 
regarded  the  imfvltnf  and  the  able-bodied,  As  regards  the 
former,  an  Act  of  15471  'the  offspring  of  terror,'  directs  that 
they  shall  be  forcibly  contvycd  from  constable  to  constabte 
until  they  arc  brought  to  the  place  in  which  the  former  Acts 
required  that  they  tliould  dwell.  The  actenipt  of  the  Act  of 
1536  to  put  an  end  to  promiscuous  alms};iving  was  now  sup- 
plemented by  the  direction  that  each  curate:  should  exhort  his 
parishioners  every  Sunday  to  help  in  relieving  the  needy  who 
had  a  claim  upon  the  parish.  The  Uw  gradually  advanced  from 
exhortation  to  compuUion.  Thus  in  1551  a  book  was  lo  be 
kept  with  the  names  of  householders  and  of  the  impotent  poor, 
and  two  collectors  were  to  be  annually  appointed,  who.  at  a 
certain  time,  should  persuade  persons  tu  contribute.  Tbose 
who  proved  unwilling  should  be  first  exhorted  \y  the  minister 
and  churchwardens,  and  then  reasoned  with  by  the  bishoj). 
But  thi-twas  not  vnough.  In  156J,  if  the  bishop  failed,  the 
justices  of  llic  pt;\rc  at  Quarter  Sessions  were  compulsorily  to 
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assess  the  recalcitrant  houseboldcr  at  his  due  amount,  and  Lo 
enforce  payment  by  inipiisonment;'  and  finally,  in  1573  the 
ju&ticcs  were  to  make  a  direct  asHCMmeni,  and  (o  appoint 
ovx'csecjs  of  the  [loor  who  should  ictievc  the  minlMcr,  church- 
wardens and  cotlcclors  of  their  ruponsibilit)-  in  ihc  mailer.' 

The  trcaimcni  of  the  sturdy  fifggar  was  not  so  satisfactory. 
By  the  Act  of  1547,  such  an  one  refusing  to  work  was  to  be 
branded,  adjudged  the  slave  of  any  one  who  slwuld  demand 
him,  and  punished  with  death  for  a  second  attempt  at  llight. 
Even  the  impotent  penion  who  could  do  a  certain  amount  of 
work  for  his  own  ^pporl  and  refused  to  do  it.  might  be 
punished  'with  chaining,  beating,  or  otherwise.'  This  terrific 
Act  was  repealed  in  the  next  year  so  far  as  regarded  the  sturdy 
vagabond.  But  the  Act  of  157:,  although  enjoining  that 
rogues  and  va^jaliondx  shall  lit- set  to  work  out  of  Ihc  :iurplu.i 
of  the  oollectionn  made  for  the  impotent  poor,  yet  directs  thai 
to  the  idle  the  same  severe  punishments  should  be  melcd  out, 
ranginf;  from  whippini;  to  <lcath,  according  to  the  frequency 
o(  the  offence.''  In  1576  a  ntw  de|)attun-  was  made  in  the 
licence  given  to  the  jusiires  to  establish  Housw  of  <_'orrection 
in  every  county,  and  to  provide  a  stock  of  mnteriaU  on  which 
the  unemployed  should  be  set  to  work.'  Unfonunatcly, 
however,  these  Hou.ses  of  rorrection  seem  to  have  been 
c  osed  in  most  parts  of  England  before  the  end  a(  the  century, 
possibly  because  the  vagabondage  with  which  they  had  been 
intended  to  deal,  had,  with  the  increasi;  of  employnK-ni  during 
Eli»beth's  reign,  ceased  to  be  a  social  danger. 

Tlic  two  later  Acts  of  1597  and  1601  were  practically  limited 
to  consolidating  the  provisions  of  previous  Acts.  I'hus,  as 
regards  the  m/o/rw/Zwr,  while  the  Act  of  1597  meicly  com- 
pleted the  legislation  in  favour  of  computsury  assessment  by 
allowing  tlie  distminl  uf  the  goods  of  thoxe  who  would  not 
I  jay,' the  Act  of  i&oi  merely  repealed  the  proviiiions  of  pre- 
vious Acts  with  regaril  to  the  api)ointment  of  ovciwers  by 
the  justices,  the  provision  of  a  stock  to  scl  the  poor  on  work, 
[he  binding  of  rhildrcn  as  apprentices,  aiid  even  the  building 
of  houses  on  the  waste  for  the  poor  to  inliabii.*  Ai;ain,  with 
regard  to  the  fagalianJ,  the  Act  of  1357  enjoins  hi.i  punish- 
ment by  whipping  in  the  first  instance,  b)  relegation  in  the 
|iari:th  on  which  he  has  »ome  claim,  and  finally  lo  the  House 
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of  Coirt-rtion  01  to  the  common  gaol,  while  dangerous 
persons  were  to  be  db]>osed  of  outside  the  country.  This 
was  praclica]]y  repeated  in  the  Act  or  160I.  tbe  coinprc- 
hen»ive  object  of  wliicti  h3«  l)c«n  di::irrit)ed  m  the  deiiire 'to 
ptovi<ie  work  for  those  who  could  work,  relief  for  those  uho 
could  not,  and  punishment  for  those  who  would  not."  The 
Parethia!  fharge<MHty  of  the  ptjor  had  only  been  gradually 
recot;nifed.  In  the  <;arl)<.-r  Acts  the  hundred  was  generally 
chosen  as  the  rettpon^iblc  unit  for  K-licf ;  but  the  Act  of  1536 
imposed  a  line  on  the  parish  which  •should  not  relieve  ic.f 
iiopoient  poor ;  the  Act  of  1547  directed  the  curate  to  exhort 
his  parishioners  to  relieve  the  needy  born  in  the  same  parish  ; 
the  Act  of  155 1  laid  the  duty  of  cotleciion  and  demand  upon 
parochial  oRieerx.  The  Act  of  1J71  iiii|>osed  the  burden  <>n 
the  juri»di<licin  of  thejuMiccs;  but  the  Act  of  1597  returned 
to  the  [xtrochial  limit,  which  was  maintained  in  the  .^el  of 
t6oi. 

It  has  been  generally  acknowledged  that  this  last  Act  lays 
down  the  prinejpk'x  on  which  a  «ound  I'oor  I.aw  should  he 
administered,  and  that  it  was  the  }>ervcr!(ion  of  thete  principles 
— partly  from  motives  of  sclf-tntcrcst,  partly  from  mistaken  kind- 
ness— which  led  to  the  disastrous  developments  of  the  next  two 
eenturic-f.  The  steju  in  tbit>  downward  coune  muil  he  briefly 
noted.  In  the  fintt  place,  the  fear  of  the  wealthier  parishes 
that  they  wo(iI<l  become  chargeable  with  the  needy  whose  own 
parishes  could  not  sustain  them,  caused  a  stricter  defmition  of 
this  charRcabilily.  The  question  of  'settlement'  had  been 
dealt  with  firit  in  the  Aet  of  1571,  and  the  justices  were 
directed,  if  the  parishes  in  whid)  the  poor  aged  and  impotent 
|>enon«  were  found  were  unwilling  to  imividc  for  theiii,  to 
settle  such  persons  at  '  meet  and  convenient  places '  within 
their  district,  and  to  appoint  a  weekly  sum  for  their  support.  ^ 
But  this  was  far  too  vague.  Until  the  Act  of  i66a,  say  the 
Commissioners  of  18^  'there  seem  to  have  been  only  two 
statutory  ijround^t  of  sctllemenl-birth,  and  resideiKe,  lirHt  for 
three  yeari,  and  afterwards  in  some  cases  for  one.'*  'I'his 
Act  allowed  thv  removal  of  any  stranger  within  forty  days  iMck 
to  his  own  (urish  wlx-re  he  had  obtained  a  settlement  (whidi 
niK  now  defined  a«  11  cuntinuoui  residence  of  forty  days)^ 
unless  (he  new  comer  could  give  suRtctent  security   that  he 
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would  newr  become  chan;eable  to  the  new  parish.     A  man 
viu  thus  tcmovcd.  not  because  he  hsd  fallen  into  hopclcM 
poverty,  but  on  ihc  chance  thai  some  day  he  might  so  fall. 
I'Uilhcrmorc,  by  an  Act  of  James  1 1  {he  '  forty  days  '  was  to  be] 
reckoned  from  the  lime  when  the  migrant  gave  notice  to  ihej 
o?crsccr  of  his  residence  in  ihc  parish.    Criiics  of  the  Poor] 
\av   have  been  unable  to  iind  language  strong  enough   to 
condemn  the  laws  of  settlement.    One  aulhor  has  dcscribcdl 
them  as  consummating  the  dcgiadalion  of  the  bbourcr  byj 
making  him  a  serf  without   land.'     'The   iron   of  slavery,*' 
say:(  another  writer,  'entered   into  the  soul   of  the  English' 
labourer."    In  fact,  although  the  mischief  of  which  it  was  ibe 
cause  may  not  be  unileicstimalcd,  the  system  could  not  work 
in  all  its  rigour,  and  certain  relaxations  were  allowed.     By  . 
Act    of    t6()i,    'derivative  settlements '  were  allowed   through^ 
payment  of  taxes  for  a  year,  serving  an  annual  office,  hiring 
for  a  year,  and  apprenticeship.     Again,   in    1696,  a   furthc 
modification  allowed  the  grant  of  a  certificate  of  adtnowledge 
ment  of  xetllcment.  under  which  saf^uard  the  holder  of  it\ 
could  migrate  w  a  district  where  his  labour  was  required,  the 
new  parish  being  assured  that  he  would  not  become  chargeable^ 
to  it  and,   therefore,  not  troubling  to  remove  him  back  uut 
there  was  absolute  need,     l-'inally,  in   1795,  the  removal 
persons  from  any  parish  was  forbidden,  until  they  were  actual!) 
in  need  of  supporu  *    At  the  same  lime,  although  ihc  law  waa 
thus  relaxed,  the  fixed  principle  which  caused  the  refusal  of  aUj 
permanent  relief  to  labourers  who  had  no  settlement  in  th« 
parish,  nnd  also  to  settled  labourers  who  should  reside  else 
where,  acted  as  a  very  ellicient  check  upon  migration.     Bu 
the  derivatiw  modes  of  obtaining  a  settlement  were  retained] 
ftnd  churchwardens  and  overseers,  in  their  anxiety  to  pmvcnt 
the  acquirement  of  sudi  settlements,  appealed  to  the  law  cour 
and  spent,  in  constant  litigation,  a  large  portion  of  the  monej 
which  should  have  been  devoted  to  the  relief  of  destitution. 

Nor  was  this  the  only  fault  to  be  found  with  the  method  1 
€Xi>endi!urc.  The  Act  of  1691  complains  that  churchwardens 
and  overseers  of  the  jmor,  by  means  of  their  unlimited  power 
and  upon  frivolous  pretence*,  but  chiefly  for  their  own  private 
ends,  give  relief  to  what  persons  and  number  ihey  think  fit, 
which  means  the  rates  for  the  poor  are  daily  increased. 
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a  remedy  the  Act  directs  tl>c  keeping  of  a  register  with  names 
and  dales,  which  shall  be  exanniied  annually  by  the  vestry ; 
and  that,  beyond  the  personK  thci)  allowed,  no  rclier  shall  )k 
given  '  except  by  authnHty  of  one  justice,  or  by  order  of  the 
bench  of  jiuiiccs  lU  Qiiarttr  Scstionj.'  Tlie  vfTccloflhis  was 
practically  to  iufitrudf  tk<  m-trsffr  hy  ikf  juttUt  in  the  granting 
ofretief.  The  practice  arose  by  which  justices  ordered  relk-f 
at  their  own  disaction  and  without  the  knowledge  of  the 
parish  officers.  Tbe  result  was  most  fatal  to  t}ie  maintenance 
of  the  original  principles  of  ilie  poor  law.  The  ;H>»iiion  of  the 
justices  has  bei-n  d<-scribed  as  'that  of  charitable  gcnikmcn  to 
whom  the  op|>rt:ssed  p<x»r  could  appeal  against  the  tyranny 
of  the  overseers."'  At  the  same  time,  the  feeling,  faithfully 
rcHcclcd  in  I'arliamenl,  was  pruralent,  that  the  Sute  should 
ensure  sufficient  subsistence  to  the  working  population.  At 
the  beginning  of  <reorge  lir.i  reign  this  led  to  much  le);iAlation 
in  favour  of  the  unreprexcnted  people;  but  it  was  not  until 
'795,  and  then  only  in  an  infonnal  manner,  tiiat  the  priniiple 
was  embodied  in  all  its  ruked  simplicity.  The  ri«e  of  [>rices 
consequent  on  the  French  war  was  bearing  so  hardly  on  the 
I»oorcr  classes  that  the  Berkshire  magistrates  nt  Speenhamland, 
near  Ncwbur;',  declnred  that  furtlier  allowances  were  necessary  j 
and,  while  recommending  farmers  to  increaie  their  labourers' 
wages  in  proportion  to  the  i)rice  of  provisions,  and  ihtmselves 
drawing  up  a  scale  of  relief  u|)on  this  basis  (hey  promised 
to  grant  axtiMance  to  every  poor  family  in  proportion  to  its 
numbers.  This  S/^fnhamland  Acl  of  Parliament,  m  it  came 
to  be  called,  was  speedily  imitated  in  many  pan^  of  England. 
It  definitely  establislied  the  principle  of  a  right  to  relief  in- 
dependent of  vroik  done.  It  made  it  more  profitable  to  be 
idle  than  to  work,  and  increa.ied  the  rates  to  so  vast  an  extent 
ihnt  they  threatened  in  some  cases  to  exceed  the  whole  rent : 
bi^c  tracts  of  land,  in  consequence,  went  out  of  cultivation. 
There  were  other  paiaJlel  methods  of  obtairitnjc  relief— no  less 
than  six  such  were  discovered  by  the  Commission  of  1834 — 
most  of  which  had  for  their  object  the  emplojment,  whclltLT 
real  or  pretended,  of  the  labourers  by  tlie  farmers  and  other 
ratepayers  at  the  expi-nsc  of  the  iiariih.^ 

This  whole  system  of  outdoor  relief  wa.s  Icgali^teil  by   ihc 
abrogaiiiin  of  the   tVarkhoust  Uit.     During  titc  closing  years 
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of  ihc  scvcnlcenih  ccntuty,  workhouses  had  been  erected  at 
Bristol  and  se^-era]  otlicr  brge  towns,  and  were  u«cd  bk  a  test 
or  destitution.  The  «ucccik$  of  this  ex|n;Tiinent  led  to  the 
jussing  of  nn  Act  in  !;«  by  which  iiari^hes  were  allowed  to 
unite  and  provide  workhouses,  and  '  no  poor  who  refused  to  be 
lodged  or  kept  in  such  houses  should  be  entitled  to  axk  or 
rcocive  parochial  reliei'.'  This  seems  to  have  met  with  im- 
mediate success ;  but  the  humanitarian  fcelinjp:  of  the  time 
a>ntrihutcd  to  discredit  it.  In  1782  '  Oilhert's  .^ct,' ailribulbg 
(lie  increased  cxpcndimrc  to  the  mi.K-onduel  of  the  overseers, 
prorided  for  the  voluntary  formaiion  of  Unions  in  each  of 
which  the  irorkhouae  should  be  supcrvi«;d  by  ptiid  giitirdiaiis 
under  the  control  of  the  justices.  None  but  the  impotent 
should  go  in  the  workhouse,  but  suitable  en)ployincnt  should 
be  found  for  the  able-bodied  near  their  homes.  Sixty-seven 
Unions  were  thus  fomied.  In  1796  this  was  followed  by  ilic 
entire  sbolition  of  the  workhouse  lest ;  for,  in  parishes  which 
had  not  accepted  Citbwt's  Act  the  overseers  were  empowered 
to  give  relief  in  cases  of  uckness  or  distress  at  (he  applicant's 
own  home,  even  thou;;)]  the  applicant  refused  to  conform  to 
theAi.tof  ijisandentei  the  workhouse  at  a  Mgn  of  destitution. 
The  fmal  violation  of  the  Act  of  1601  which  requires  notice 
was  concerned  with  the  iidministratiun  of  ihe /aw  1?/ /ttsfuriiv. 
An  Act  of  1579  had  ihouKbl  it  suflicient,  in  deiding  with  this 
unplmsant  subject,  to  enjoin  tlial,  in  order  that  the  supix>rt 
of  illegitimate  children  sliould  not  defraud  the  aged  and 
impotent  poor  of  their  relief,  the  justice)^  should  place  the 
burden  of  such  a  child's  supfioirt  upon  its  parenu.  Subsequent 
legislation  made  an  attempt  to  punish  the  j»irents.  Thus, 
under  an  Act  of  James  I.  the  mother  was  to  be  imprisoned 
with  hard  labour.  Two  centuries  later  the  sentimental  feeling 
of  the  lime  turned  the  tables  on  the  father,  and  by  two  Acts' 
of  1809-10  a  woman  was  actually  alloo'cd  to  fix  the  fatherhood 
of  her  as  )-et  unboni  child  on  any  man,  wlto  was  thereupon 
imprisoned  until  he  should  indemnify  the  (Mirish  Against  all 
charges  connected  with  his  reputed  of^rin^  The  mult 
WW  most  disastrous  lo  ntorality.  TTh-  mother  could  ruin  any 
nan  against  whom  she  bore  a  grxidgc,  while  she  herself  not 
only  lived  comfortably  on  the  allowance  which  the  supposed 
father  was  comiielled  to  make,  but  was  the  belter  off  in  pro- 
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portion   to  the  profligacy  of   her   conduct,  and    was    even 
■considered  a  good  obj^rci  of  marriage  on  account  of  these   5*P"'' 
weekly  paymonis." 

The  working  of  this  dctt-rioratcd  8)-Jl<.in  may  be  briefly  Ruuiu  oj 
summariired.  The  loca)  overseers,  a  set  of  ignorant  and  un-  depanun-" 
principled  men,  who  were  imly  in  office  for  short  jit-riods /ipkioL, 
varj'ing  from  two  to  six  niDnthii,  were  entirely  o^-erridden  by  1601. 
the  justices,  philanthropk:  country  gentlemen,  who  generally 
had  no  local  knowledge,  and  were  nol  specially  interested  in 
keeping  down  the  poor-rate.  For,  the  rate  was  levied  on 
house«  and  on  lithe.  It  consequcncty  fell  most  heavily  on 
small  householders,  such  as  the  independent  labourer,  and 
on  the  lithe-owners,  whether  clergyman  or  local  landlord.  Itut 
the  pauper  could  appeal  from  the  overseer  to  any  justice,  and 
would  con&eijucntly  choose  the  weakest  or  the  most  charitable 
within  his  reach.  Since  1 795  tHc  juMiccs  employed  the  power 
given  ihem  by  the  old  law  of  1563  to  fix  what  they  considered  s  EJ"*- 
should  be  the  minimum  of  a  labourer's  fair  wage,  and  under- 
took to  supplemenl  it  in  proportion  to  the  number  of  his 
family.  The  farmers  being  tlic  chief  employers  of  labour 
welcomed  the  system ;  for  they  either  diminished  wages  to  the 
minimum  allowance  of  the  justi^^e;,  with  the  knowledge  that 
it  would  he  made  up  lo  their  Uhoureri  from  the  rates ;  or 
ihcy  disniiued  their  own  men  iii  favour  of  the  paupers  whom, 
in  accordance  with  arrangements  in  vogue  in  many  places,  the 
parish  compelled  them  to  employ  or  at  any  rate  to  sup|K>rt. 
And  thus  the  honest  labourer  was  driven  out  of  work,  or  at 
best  had  to  accq»i  in  the  minimum  wage  a  less  sum  than  was 
paid  to  the  rate-Aided  pauper ;  while  mairi&gcs  were  rocklessly 
made,  the  pauper  going,  as  it  has  Iwcn  said, -■•t might  from  the 
church  to  the  ovemeer ;  and  every  encouragement  was  gii-cn 
not  only  to  incontinence,  but  10  immorality  of  the  most 
flagrant  kind. 

From  as  early  as  the  middle  of  the  seventeenth  centurj- 
onwards,  many  suggestions  were  made  for  remedying  tlie  eril» 
which  arose  from  the  maladministration  or  the  violation  of 
the  Act  of  iSor ;  but  no  legislative  measure  of  improvement 
was  passed  until  eaily  In  the  present  century.  In  1819,  in 
accordance  with  the  report  of  a  Commiltcc  of  the  House  of 
Commons,  the  power  of  the  justices  in  the  direct  adminisira- 
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lion  of  relief  wa.i  interrqilcd  by  (he  permissive  establishment ' 
of  s*Uet  xtstrift  which  alono  could  order  iiennanc-nt  relief  in 
such  places  as  established  them.  But  their  mumbers  were 
dnwn  from  Ihc  same  class  as  ilie  ovi-rsccre ;  they  vrcrc  irre- 
sponsible, and  made  we  of  their  power  to  attack  the  tithe- 
owners,  lowering  wages  and  increasing  r;itcs  in  order  to  swell 
the  burdot  upon  tilhc. 

1 60.    One  of  the  first  acts  of  the  Reformed  Parliament  was 
to  subject  the  whole  system  of  poor  relief  10  the  searching 
investigation  of  a  strong  committee,  whose  report  formed  ihc 
found-iiion  of  the  Poor  Lm»  Amundrntnt  Ad  of  1834.     In  iu 
"C"l'jt«.    ""''"  provisions  this  Act  attempted  a   reversion  to  the  prin- 
4&5Wiil.  cipic  of  1601,  and  acknowledged  the  duly  of  tbt-  Sutc  to 
iV.  c.  76.     provide   for  ils  destitute  citizens.    The  organi&ttion  for  this 
purpose  was  centred  in  a  board  of  tliree   I'oor  I^w  Com- 
missioners appointed  for  five  years.     Their  firai  buHne!;9i  was 
to  diwdc  the  cnunlrj-  into  adminiMmlivc  dislrids.     I<arge 
towns  and  extensive  and  well -populated  parishes  remai:wd  as 
separate  districts;  but  rural  parishes  var^'ing  from  twenty  to 
thirty  in  number,  were  grouped  into  se|>arate  Unions,  as  these 
diKlricts  were  everywhere  called.    This  formation  could  only 
proceed   slowly,  partly  because  farliamcnl   refused  to  allow 
the  voluntary-  Unions,   formed  under  Gilbert's  Act  of  1781, 
III  be  distolvi^  cxct^l  with  ihcir  consent,  and  their  continued 
exi-stcnce  much  interfered  with   the  new  grouping  of  many 
districts ;  partly  because  each  Union  was  to  support  a  so-called 
Workhouse,  and  these  buildings  took  time  to  erect.     England 
is  now  divided  into  about  650  Unions,  the  dit-ision  having 
been  made  without  any   regard  to  previous  areas  of  local 
government  and  inaugurating  a  confusion  In  local  administra- 
tion which  ha*  been  only  slightly  removed  by  the  Act  for  the 
establishment  of  County  Councils  in    1S89,      The  Central 
Hoard  appoints  AssisiAni  Commissioners  (who,  since   1847, 
have  been  called  Inspectors),  and  audits  the  accounts  of  each 
Union.    The  Unions  themselves  are  adminiMered  by  Boards 
of  Guardians  unpaid  officials  elected  by  the  ratepayers  of 
each  parish  in  number  according  to  the  siic  of  the  parish. 
But  each  parish  while  contributing,  not  according  to  its  rate- 
able value  but  according  to   its  expenditure  in  poor  relief, 
to  a  common  fund  for  the  maintenance  of  [be  officers  and 
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workhouse  or  the  Union,  retained  the  chargeability  for  tU 
own  poor.  The  workhouse  was  intend*:(l  as  a  ittst  of  (Jesti- 
tution.  and  owed  its  name  to  tlie  intention  of  t!ie  TranieTS  of 
the  Aci,  that  it  should  be  used  for  stalling  able-bodied  ]Mupen 
to  work  in  the  manner  provided  by  the  Statute  of  1601.  For, 
outdoor  relief  was  to  be  gradually  abolished ;  and  Ion  year* 
after  this  Act  a  final  order  was  Lttiied  that  'every  3ble'bo<lied 
person  ...  requiring  relief ...  shall  be  relieved  only  in  the 
workhouse  of  the  Union.'  The  agod  and  impotenl  alone  were 
exempted  fnitn  the  operation  of  this  rule. 

This  is  not  the  place  to  praise  or  to  censure  a  departure  Ik  dcvdnp-j 
from  the  principles  bid  down  in  1 834  ;  but  of  ihe  faet  of  sucli  '"*'"■ 
a  departure  liictc  c.-iii  be  no  doubt.  Here  il  will  Ijc  enough 
mereljr  to  chronicle  the  changes  in  adniinistrntion  or  practice 
that  have  taken  place  in  the  last  sixty  years.  In  the  first 
place,  at  the  expiration  of  their  live  years  the  Poor  Law  Om- 
missioncrs  successfully  defended  themselves  against  n  boat  of 
inalidous  attacks  :  and,  after  having  bad  thetr  powers  annually 
renewed  from  1839  m  iS-p,  lliey  were  further  reappointed  for 
five  years.  Hitherto  (he  Commissioners  had  been  indc|>en- 
dent  of  Parliament ;  but  now  that  the  reforms  had  been 
carried  through,  il  was  thought  better  to  make  them  into 
a  ministerial  department.  Accordingly,  in  184;,  a  Poor  Law 
Hoard  was  fonned,  con.iisting  of  a  number  of  ureal  ofliciab 
of  State  headed  by  a  President  with  whom  the  whole  woik  of 
the  Board  really  by.  In  1871,  the  desire  to  bring  the  Poor 
I^w  administration  more  into  connection  with  local  govern- 
ment caused  the  Board  to  be  merged  in  ihc  newly  con- 
stituted and  more  extensive  Local  Government  Board.  In 
the  second  place,  a  series  of  statutes  from  1846  to  1865  trans- 
ferred Ihe  chiirKcabitity  of,  the  poor  from  the  i>arish  to  the 
Union,  and  substituted  a  short  residence  of  a  year  for  all 
other  methods  of  obuining  the  settlement  which  constituted 
a  clum  for  relief  upon  the  Unions.  In  the  third  place,  out- 
door relief,  instead  of  becoming  extinguished,  largely  exceeds 
in  the  number  of  ils  recipients  the  use  of  the  workhouse  as 
a  limit  and  test  of  destitution.  It  is  round  Ihis  question  of 
the  advisability  of  outdoor  relief  that  the  battle  between  Poor 
l^w  reformers  and  phil.inthropista  chiefly  rages.  The  relaxa- 
tion in  the  original  intention  of  the  Aet  has  been  the  result 
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of  two  exceptions  ullon'cd  by  the  Commissioners.  Omdoor 
relief  nuighi  he  jftiintcd  in  the  case  of  cither  the  aged,  who 
were  defined  as  all  over  sisly  years  of  age  ;  or,  by  a  subsctiuent 
order,  ihc  able-bodied  who,  through  sgiet^inl  cin-umstiinces 
airceiing  themselves  or  their  families,  were  unable  to  work. 
The  latter  class  of  cases  re«.led  entirely  on  Ihc  discretion  of 
the  i^uardians.  Owing  to  the  irregularity  of  their  ntlcndaocc, 
the  administration  of  the  I'ooi  i^w  in  this  mpcct — the  sole 
point  in  which  the  ininativc  is  left  to  the  local  bodies^iu 
most  capricious,  Not  only  do  Unions  differ  in  the  amount  of 
outdoor  relief  allowed,  but  tn  the  same  Union,  on  successive 
days  of  meeting  two  seti  of  giurdbn«  may  attend  irabticd 
with  diametrically  o|>|)osite  opinions  on  the  advisability  of 
outdoor  relief.  In  any  case,  the  way  of  escape  allowed  by  the 
Central  Board  out  of  the  rigid  interpretation  of  the  Act  of 
1834  has  been  seixed  upon  by  the  guardians;  and  the  re- 
cipients of  outdoor  rrlief  steadily  grew  until  their  numbers 
were  six  limes  as  great  as  those  of  the  inmates  of  the  hou.ies. 
Considerable  pressure  from  the  Central  Board  has  since 
reduced  the  proportion  to  three  to  one ;  but  the  question  is 
still  A  long  way  from  iwlution,  and  there  is  a  tendency  among 
a  class  of  politicians  to  gain  popularity  by  advocating  a  large 
scheme  of  outdoor  relief.  One  result  of  the  system  has  been 
to  uicrease  the  expense  of  the  relief  administered  in  the  work- 
houses, which,  originally  built  on  a  large  scale,  arc  now  half 
tenanted,  and  yet  are  obliged  to  maintain  a  staff  suitable  to 
the  siw  and  possible  requirements  of  the  building.  Finally, 
the  original  intention  of  the  workhouses  has  been  completely 
lost  sight  of,  and  they  have  become  the  permanent  abode  of 
the  thriftless  and  the  unfortunate,  and  the  temporary  accom- 
modation of  ll«  tramp.  In  fact,  the  two  poinU  upon  whidi 
all  critics  of  the  Poor  I^w  would  be  agreed,  are  the  want  of 
moral  dassificatinn  among  the  inmates  of  a  workhouse,  the 
absence  of  which  allows  the  unfortunate  to  be  contaminated 
by  contact  with  the  thriftless:  and  its  total  inability  to  deal 
with  the  *  casual  pauper '  who  remains,  as  he  has  been  de- 
scribed, king  of  the  situation,  doing  no  work,  subsisting  upon 
mistaken  private  charity  and  only  taking  reflige  in  the  work- 
house when  drixen  by  absolute  need. 
The  division  of  the  country  into  Unions  by  the  Act  of  1834 
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formed  3  bu!  precedent  for  the  extension  of  local  govcmmcni 
10  oihtir  piii^iosrs.  Alt)iou);h  for  the  |iur|iiises  of  the  lidiicji- 
non  Act  «f  1871  the  I'arish  was  chf>ii<.ti  on  the  whole  as  the 
unit,  snd  nlthough  for  sanitary  puT|iuse«  by  the  Act  of  187  a 
the  Union  is  the  common  area  of  iidcninHlralion  and  (he 
Hoard  of  Guardians  the  sanitary  authority  ^  yd  in  the  course 
of  the  ccniiiiy  there  wcie  fonncd  Highway  Iloardt  and  Urban 
Saniiaiy  Districts,  which  mifthl  or  might  not  correspond  with 
any  existing  local  area.'  Much  of  this  confusion  hw  been 
removed  by  the  creation  of  Comity  Councils  in  i8tt<;,  of  which 
there  arc  sixty  for  administrative  counties  and  sixty-two  for 
roomy  boroughs  mostly  with  a  [iitjmUtiiin  of  nwr  50,000.  To 
these  bodies  arc  entrusted  powers  Uikcn  pnitiy  from  Quarter 
Sessions,  partly  from  the  highway  and  wniury  aulhuritics. 
In  1894  the  system  of  local  government  wa»  comi)lclcd  l»y 
its  extension  to  the  smaller  area  of  the  pariih.*  In  all  rural 
parishes  there  waa  set  up  a  primary  ast^mbiy  culled  a  Parish 
Meeting  conNKling  of  all  electors  to  I'arliament  or  the  County 
Council.  In  parishes  of  300  inludiiLiJiis  and  more  or,  Lindcr 
certain  conditions,  in  thoie  of  an  even  xnialler  )Hipulatloi), 
there  was  established  in  addition  a  rcprcKcniaiivc  body  called 
a  I'arish  Council.  Small  parishes  arc  allowed  to  group  ilicm- 
selves  under  a  common  Paris))  Council,  and  large  jiarishci  can 
be  gnni|)e(l  into  elwrtoral  wards.  In  the  former  case  eath 
parish,  and  in  the  latter  case  each  ward,  boa  a  »c[iaiuie  I'arinh 
Meeting.  The  powers  of  these  bodies  are  partly  old,  cuniiuin;; 
of  the  civil  duties  of  the  vestry,  the  power  hilltertij  belonging 
to  the  justices  oi  the  peace  of  appointing  overseers  of  the  poor, 
and  certain  duties  and  powers  hiitieno  dincharxed  by  the 
churchwardens,  ovenoen  arid  giurdians.  To  these  have  been 
added  new  powers,  the  chief  of  which  |Kthap<  are  exercised  in 
connection  with  allotments  and  ixiruchiaJ  charities  of  a  certain 
kind  It  should  be  rKiticed  that  very  *itinf(ent  limiti  are 
placed  upon  the  |)owcr  of  ihcw;  bodies  to  levy  a  local  rate. 
The  extent  of  the  application  of  Ibis  scheme  of  Uxai  sirlf- 
goveniment  may  be  gauged  from  the  bet  tluii  ilierc  arc  nearly 
7,000  paiEsbes  with  Parish  Coundb  and  about  6,oso  nwre 
which  are  not  of  sutlicient  stxc  to  be  cofDpeUed  to  rcaort  to 
any  admiruxiraitve  machinery  more  elabucate  than  an  annual 
i^ish  Meeting. 
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S61,  Tacitus  lell*  u.i  ihat  the  Gcrmun  ttihes  'ablio; 
wallixl  towns  as  llie  defences  o(  slavery  and  the  j[raves  of 
freedom."  It  is  in  the  to«ms  of  ihc  province*  that  thi; 
advocates  for  Roiiuui  continuity  have  hitherto  found  thuir 
chief  examples,  But  while  recent  students  letin  to  deny  such 
coniintiity  even  in  the  inwnii  of  Oaul,  the  ingintiity  of  a  few 
enthusiasts  has  never  gaincti  currency  for  a  Koinaii  oiigin  of 
English  KOROUt-iii;.  Unhampered,  tlien,  by  any  aniliiguoua 
account  of  a  previous  organiziilion,  we  may  proceed  to  a»k  why 
certain  spots  in  the  country  gradually  l)«ame  separated  Uam 
the  !tUTr(ninding  di.suicis  and  acquired  an  oiKani^lion  -inj 
privileges  of  iheit  own.  \\'i:  have  seen  thai  the  prevailing 
local  unit  was  the  vill:  but  lis  lack  of  orgaiiiution  soon 
brings  ils  history  to  an  end.  In  some  sense,  no  doubt,  'ihe 
buih  of  ilic  Anfjlo-SiDton  period  was  simply  a  mote  strictly 
organized  form  '  nf  the  vill.'  Hut  the  power  of  seif-govemmenl 
which  it  ioon  actiuiii-s  puts  it  on  a  plane  with  tlie  administra- 
tive areas  of  the  hundred  and  shire ;  and  the  Inter  interest  of 
the  history  of  the  borough  is  concentrated  on  its  development 
into  a  corporation,  an  ideal  person  in  the  eyes  of  the  law, 
vniversilai  in  eon  trad  istinelion  to  llie  eotHtnumtaifS,  the  organ* 
i/«d  groupk  of  individuals  known  as  the  shires,  the  hundreds, 
the  vills.-' 

In  its  origin  '  the  burh  was  the  rortified  house  and  courl-yard' 
of  the  mighty  man— the  king,  the  magistrate  or  ihc  noMc,'* 
and  from  an  early  date  the  law  protected  it  -igninst  ihe  attacksi 
of  the  marauder.  Ine  ordains  '  that  the  violation  of  a  king': 
or  bishop's  house  {f>ur/!&ry(e  i.t  the  name  of  the  offence)  shall' 
be  atoned  for  by  ihi.-  huge  |iaymcnl  of  1  to  shillings,  and  ihat 
of  other  classes  likely  to  have  burhs,  in  proportion.  .\  law  of 
/F.lfred  to  the  same  effect  carries  the  ])enalty  iis  low  a*  fifteen 
shillings  for  the  burh-brj'ce  of  a  six-hynd  man,  that  is,  of  one 
wh<Mc  '  wergild '  is  600  shillings.  This  looks  as  if  every  sub- 
stantial thcgn  in  a  lechnicAl  sense  might  be  said  lo  inhabit 
a  buii).  But  in  the  course  of  the  tenth  century  the  term 
acquired  a  more  restricted  meaning.  Already  by  the  time 
.Wilfred  ihe  sacredness  of  the  king's  burh  w;l<  defended  by 
u  penalty  out  of  all  comparison  with  th.it  cuctc^  m  Ihc  ensa 
of  any  other  lord.  The  king's  burh  was  bicomiog  more  than 
a  palace:  it  was  an  administrative  centre,    tl  acquired  a  burh- 
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gcmol  and  a  maritet ;  it  was  the  rt-sidcnce  of  a  moiieyer ;  it 
would  often  contain  a  gild.  Tlic  reason  for  the  rise  of  tliis 
new  kind  of  community  is  perhaps  in  the  first  instance  to  be 
sought  in  tlie  defensive  needs  of  tlie  counlr>-.  Tlie  irarlirai 
charters  except,  from  all  but  tfie  moiii  extensive  K^inis,  three 
duties  which  came  lo  he  called  'irinoda  ncccssitas.'  One  of 
these  was  (!•«*-*-/«/— the  duty  of  maintaining  the  walls  of  the 
burli  PerlmpK  the  king  .issertixi  hissovcrcignty  over  the  ceded 
district  by  continuing  to  extort  from  its  inhabitants,  among 
Other  duties,  that  of  keeping  in  repair  the  walU  of  the  fortified 
roj'al  houses  which  were  the  cliief  defence  against  ihc  incursions 
of  Britons  or  of  ihe  other  English  tribes.  The  Danish  invasions 
must  have  enliunced  the  itniiortance  of  these  places  of  icfuge 
and  proieciion,  and  the  military  works  of  ludward  the  Elder 
and  his  sister  probably  placed  ihcni  on  an  entirely  new  footing 
in  ihe  general  organization  of  the  country.  There  is  evidence 
that  in  the  course  of  the  tenth  century  the  country  was  covered 
with  buihs,  many  of  them  pbt-t-s  aheady  in  exititence,  but  nov 
fortified  for  niilitaiy  piirjwses.  The  duty  of  maintaining  these 
foTtilicatiaru  leems  to  have  been  laid  upon  the  inhabiunis  of 
the  surrounding  district.  But  '  burh-bot '  did  not  provide  for 
their  permanent  defence  :  a  pcrniancni  population  was  peihaps 
provided  by  laying  upon  the  great  the^n^  of  the  surrounding 
district  the  duty  of  keeping  so  many  inhabited  houses  within 
the  burh.  Tl^is  would  account  fur  what  has  been  called  the 
'  tenurial  heterogeneity  of  the  burgesses '  mentioned  in  Domes- 
day, that  is,  the  fact  that  all  the  burgesses  of  any  particular 
borough  hardly  e>x:r  hold  their  tenements  of  the  same  land- 
lord. It  would  also  accoimt  for  tlte  fact  that  the  houses  held 
of  any  particular  lord  within  a  borough  are  often  reckoned  as 
belonging  to  a  manor  which  tics  at  a  distance  from  the  borough. 
Thty  are  the  houses— wKra/w  matSMiKt  they  arc  called  at 
Oxford  * — through  whose  maintenance  the  lord  of  the  manor  ■  5.  c.  90. 
discharges  his  obligation  towards  the  pennancnt  defences 
of  the  country.  These  inhabitant^  thus  artitidally  brought 
together  were  something  like  [irofcisional  soldiers.  In  the 
absence  of  natural  bonds  they  would  form  themselves  into 
gitds  for  religious  or  social  [nirposes :  we  hear  of  knight-gilds 
in  more  tlwn  one  town  before  or  just  after  the  Norman 
Conquest.'    Other  but  similar  kinds  of  voluitiary  associations 
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probal)ly  existed  from  un  early  dale  in  seaports  or  wherei 
else  chanre  ax^cmblics  of  men  were  iiennanently  gathered. 
The  fHth-gilds  of  /Klhekun'K  day  may  have  been  the  officially 
rccogniicd  form  for  police  purposes  qf  such  old  associations, 
thir  forerunner  or  protoij-pc  of  tlie  frankpledge.  The  transition 
to  the-  usual  form  of  a^socblion  at  a  l.-iter  time  niny  be  dis- 
covered in  the  knights  of  the  chapman  gild  of  Canterbury  who 
were  euiilenipotar)'  with  Anselm. 

Two  mon;  eJTecii  of  this  artificial  character  of  the  Anglo- 
Saxon  burh  may  be  noted.  A  market  would  be  established 
within  the  buih,  and  the  burh  would  acquire  a  moot  or  court 
of  its  own.  The  presence  of  an  atiificially  created  po;>tilatioD 
would  ncccssiUilc  the  maintenance  of  a  specially  stringent 
peace  in  the  burh.  Its  inhabitants  would  be  in  the  munii  of 
the  king.  In  lawless  days  this  was  a  matter  of  the  utmost 
importance,  and  not  only  would  a  [>c3ccful  population  of 
handicraftsmen  and  traders  grow  up  beside  the  ^rrison,  but 
B  market  would  be  established  within  the  wnlh  of  the  burh. 
When  theft  was  a  constant  danger  il  was  necessary  to  ordain 
tliat  all  commercial  tran.iactioiis,  to  be  valid,  must  take  place 
Ijefore  witnesses.  Thus,  wliile  .-Ethelatan  tries  closely  to  restrict 
the  buying  and  selling  which  may  go  on  out!>ide  a.  burh  by 
ordaining  that  'no  man  buy  any  property  out  of  port  ovi-r 
'  S.  C.  66,  xjt  pence,' '  l-^dgar  requires  the  appointment  of  official  witnesses 
$  II.  — .xii  in  ever)-  hundred  and  small  burh,  xxxiii  (perhaps  ii  shu 

7>.  be  mcxvi)  in  every  ordinary  burh.'  Even  an  inland  place  whii 
enjoyed  a  maikei  was  known  as  a  port,  and  there  wen-  mariy 
markets  nliich  ivcre  not  tield  in  burhs:  but  the  ciimbin:ition 
of  security  tu  the  traders  with  loll  from  them  to  [he  king  would 
tend  to  establish  the  most  important  markets  iiithin  the  walls 
of  burhs.  On  the  other  hand,  while  a  vill  could  do  very  well 
without  a  court  apart  from  the  assembly  of  the  hundred  in 
which  il  appeared  by  representatives,  amidst  a  nii.'icellancous 
population  such  as  hat)  bem  gathered  into  a  hurh,  a  m 
must  have  been  KSuntial.  A  law  of.^^tbelstan  lays  upon 
chief  men  of  the  burh  the  duty  oif  cocidng  a  constant  abscn 
from  a  gemot :  but  the  necessity  that  the  exactors  should  rl 
may  point  to  the  gemot  indicate  as  being  a  shire  court.' 
luidj^ar,  however,  definitely  ordains  that  a  burh-gi-moi  is  to  be 
held  three  times  a  year.'      It  i»    (wssible  that  London    ma' 


a  4.  J 


1M 

ion  I 
uld 
alls 
veil 
in 
ous    I 

i 


POLICE  AND  LOCAL  ADMINISTRATION 


421 


d.  aliio  i  I 


have  been  'a  buncDe  of  communitin,  (own!ihi[»,  parixhex,  stnd 
lordships,  of  which  each  IwsiWown  conslitulioii,"  and  may, 'XC. , 
ihcrcfoic,  haw  fouml  its  inigjn  in  'a  cUnXet  of  townships  'f'^f" 
which  liad  treilcstcd.'  Itut  ;>Tut)iit)1y  ihis  would  no*  lie  irue 
of  »ny  other  burh.  ^Vh<:r<.•  ihc  <jwncr  of  a  few  houses  is  noted 
an  hiiving  'sake  and  soke '  over  iheir  inhabitants  ihis  may  mean 
that  for  Jurisdictional  pui^oscs  they  are  atuiched  to  one  of  the 
owner's  distant  nianocs.  The  lord  of  a  large  number  of  tenants 
might  hold  a  court  which  would  seriously  hamper  ihe  action  of 
the  )>urli-moot,  but  its  organiialion  would  be  subsctiuent  to 
that  of  the  burh  and  would  be,  ait  it  were,  '  a  lillkr  /ifierfx  lying 
within  thf  borough  walln.""  Thccourt  would  be  presided  iiver  by  '  Pumn- 
a  Tccvi:,  whether  i>ortrccve  or  other,  who  would  beaccounlable  to  '*'-''• "°- 
thesherilTiowhom  he  proliabty  owed  his  appointment.  Whenever 
originally  may  hare  been  the  suitors  at  tliis  court,  the  incrca^ 
of  busitiL-ss  and  the  requirement  of  olUcial  witnesses  would 
soon  lead  to  the  formation  of  3  permanent  txidy  of  doofflsiuen. 
Such  were  probably  the  lawmen  found  in  the  five  Danish 
boroughs  and  in  one  or  two  other  places.  It  was  not  a  wide- 
spread organixatioii,  but  it  s<xms  to  show  that  whatever  govern- 
ment there  was,  was  of  an  ariitocratic  nature.  Perhaps  in 
theory  the  suitors  of  the  court  should  haw  l«cn  ihc  biit>;e»ies : 
in  any  case  the  burgesses  formed  the  aristocracy  of  the  town. 
Kow  the  essence  of  burghership  comes  to  be  burgage  lentire, 
and  burgage  tenure  is  practically  heritable  tenure  at  a  money 
rent.  It  may  have  come  alMut  in  different  ways:  the  trader 
who  settled  in  the  burh,  from  the  first  would  pay  a  money  rent 
to  the  kinn  or  some  other  lord :  the  rqiicsentative  of  the  great 
neiglibouriitg  landowner  and  his  liability,  might  bold  by  a  rent 
which  would  refwenent  'cunmiuted  wall-woik.'*  'lite  payment  *  fM. 
of  these  rents  gave  the  first  ojtcnir^  for  the  advance  of  the 
buth  in  (he  direction  of  srlf-govi^rnment  For,  it  was  here 
that  there  bc^n  the  practice  of  letting  04it  the  biiih  to  farm. 
The  sheriff  through  whom  the  payments  would  l>e  in.-idc,  would 
accept  a  lump  sum  from  ilie  burgesses  or  from  the  reeve.  'I'he 
tolls  from  the  market  and  the  wites  from  the  moot  would  be 
similarly  treated,  and  the  whole  would  inulce  up  the  ferm 
of  the  burh— /rww  fiurgi—vih'ich  would  constitute  an  im- 
pottant  part  of  the  profit  of  the  ifhetilf  out  of  which  he 
recouped  himself  for  the  sum,  the  ferm  of  the  shirr,  for  which 
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he  was  Mil  a<:couiitnl>le  to  Iho  royal  I'ntiisurj',  Tlicn,  when 
the  Dancgcld  bcg.in  to  be  impcKctI  Ihi-  burbs  no  li'Tts  ibnii  the 
bundjuls  were  assessed  at  a  round  sum  as  ir  each  contained 
a  ocrt&in  number  of  hides.  In  this  case,  as  when  the  shcrilT 
fanned  the  burh  (o  its  burgvtises,  vnitcn  haw  been  inclined 
to  seethe  cxistcnoc  of  cnqwrate  responsibility  for  the  gcW  and 
corpotalc  enjoyment  nf  the  iMofits.  |i  seems  likely,  however, 
that  in  the  case  of  the  gdd  the  sum  due  was  reparlilioiicd  afresh 
at  each  i.'xa<:tion  among  the  holders  of  the  burgage  tenements, 
while  the  piorits  were  divided  annually  or  even  immediately 
exhausted  at  a  {>yU-fylling  or  some  similar  feNtivt;  meeting. 
Had  it  been  otherwise,  could  we  really  allribute  oorjiorate 
action  and  the  poxsti^iNion  of  j>topcriy-io  the  burgesses  at  the 
first  mention  of  their  recognition  as  a  body  to  be  dealt  with  by 
the  sherifT,  the  peculiar  or^'aniialion  of  the  burh  would  have 
been  accomplished  and  there  would  be  litllc  more  to  investigate 
in  its  history.  As  yet,  however,  the  body  of  burgesses  did  not 
differ  from  the  community  that  assembled  in  the  hundred  or 
the  jhire  courts.  Such  n-sponsibihly  as  there  was,  w^s  a  joint 
and  several  rcspon<ibitily :  each  burgess  was  R-^aided  by  the 
sheriff  as  having  agreed  with  liim  for  the  payment  nf  the  whole 
ium  of  the  ferm  or  the  geld  due  from  the  borough. 

So  far  we  have  been  dealitis  with  ihc  most  important  class 
of  ancient  burhs— those  wliich  owed  iheit  oti.ijin  to  the  organiza- 
tion of  the  defences  of  the  country.  Some  of  these  seem  to 
have  decayed  before  the  Norman  Coniiucst.  But,  meanwhile, 
the  payment  of  rent  had  begun,  and  Oomesday  occasionally 
mentions  burgesses— the  holders  of  burgage  tenements—who 
do  not  live  in  a  burh.  It  may  be  thai  the  only  real  burhs 
were  the  great  shire  towns  with  their  mark  of  '  tenurial  hetero- 
geneity,' and  the  small  burhs  diflcred  little  from  the  ordinary  - 
villf ; '  but  the  distinction  between  a  burh  and  a  vill  bad  been 
thoroughly  »iabti«l)eij,  and  clus-tcrs  of  habitations  which  had 
(•rown  up  round  a  sejpt>rt,  a  market,  a  royal  palace,  even 
a  monaster}'  or  a  shrine,  were  befcinninK  10  be  treated  as 
somelhinfc  different  from  the  surrounding  manors.  The  king 
or  a  great  lord,  a  bishop  or  an  carl,  would  create  a  borough  by 
enfranchising  the  inhabitants  of  a  manor  on  liis  demesne : 
even  in  the  older  btirhs  the  'tenurial  heterogeneity '  sometimes 
disappears;  the  mesne  lords  aje  mere  rent  rcccivcfs  for  the 
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ienem«nla  whidi  ihejr  own :  the  inlmbitants  arc  suitors  to  the 
biirh-gcmot  held  under  the  king's  port-rccvc:  or  the  king  has 
granU-d  away  to  an  caiI  his  rights  over  an  ancient  Itorough. 
There  is.  liowcvcr.  a  dc«p  distinciioii  between  the  old  and  the 
now  boroughs,  and  the  old  boroughs  have  taken  a  long  step 
towards  the  acquisition  of  the  |)rtviJeges  into  the  enjoyment  of 
which  the  new  homughH  wilt  enter  with,  if  not  in  some  coses 
actually  before,  ihiijie  of  niosi  ancient  origin. 

'I'hc  Nonnan  Continent  alTect«d  the  towns  in  three  im- 
portant ways,  (i)  The  boroughs  all  came  to  he  regssdeH 
ai  in  some  lord's  demMnt;.  This  placed  the  burgcssca — the 
holders  of  the  buri^age  tenure,  the  suitors  of  the  burh-gemots — 
in  the  scini-dc|icndcnt  position  of  villan  tenants,  and  was  soon 
made  lo  oirry  with  it,  over  and  above  the  annual  I'lnna  bur^i, 
an  oecasiunal  ;)ayiiu:nl  known  as  Tallage,  which  mi^hi  be 
exacted  by  evt^ry  lord  from  lh«  towns  in  his  demesne.  (2)  At 
the  same  time,  the  few  esislJng  towns  suBered  severely;  for, 
the  civic  population  recorded  in  Domesday  fell  from  1 7,000  to 
7,000.  This  was  due  to  the  long  resistance  which  the  Danish 
portion  of  the  population  is  said  to  have  oflered,  and  lo  the 
clearances  made  by  U'illiani  in  order  to  obtain  sites  for  castles 
for  military  purposes  And  yet  this  diminished  number  of 
burgesses  »-aB  made  responsible  for  the-  samv  I'lrma  btirgi. 
(3)  To  crown  their  misfortunes,  although  a  law  of  the  dinqueror' 
made  all  Frenchmen  settled  in  Englai>d  in  the  da\'s  of  King 
Edward  to  he  at  icot  and  lot  (i.e.  to  take  their  share  in  taxa- 
tion) with  the  other  inhabitants  according  to  the  law  of  Kngland  : 
yet  this  very  distinction  seems  to  imply  that  the  mueh  greater 
number  of  foreign  artisans  who  followed  in  the  wake  of  the 
Conquest  itself,  occupied  an  exceptional  position. 

The  efforts  of  the  towns  in  tlie  direction  of  self-government 
had  for  their  first  object  tlie  acquisition  of  frcerlom  from  the 
jud\iftal  and  financial  control  nf  the  sheriff,  nnd  ihdr  success  a 
recorded  in  the  charters  wh|ch  ihey  won  fn>m  the  kings  or  their 
lords.^  Tbeic  may  be  dcoiifwiiFr  in  two  gruuiis.  I'he  first 
comptistK^hoee  cbsiturs  granted  by  the  Norman  kings.  Of 
these  tKhrf  I's  grant  to  London "  is  as  much  more  importjini 
OS  it  %  in  advance  of  any  uther  in  the  privileges  won.  The 
first  object  of  all  towns  was  tin-  definite  settlement  of  their 
tirma;   and   some,  such  as  Chester,*  had  gained  this  even 
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before  llic  Conquest.  Iliis  in  itself  had  a  tworold  objcci  and 
resuk-loget  rid  of  the  imcrfcrcncc  and  arbitrary  assessment 
of  the  sheriff,  and  to  shake  off  the  theory  of  villoiagc :  for  the 
4:;iSlom.i  of  Newcaiille  lihow  an  establiilwd  disiinc-lioi]  between 
.  a  burgess  and  a  villan.'  After  the  settlement  of  [he  Term, 
)x>ndon  gained  the  election  of  its  ovm  shcrilT  and  justiciar. 
'Phis  was  far  in  advance  of  anything  yet  gained  by  other  towns, 
and  \Vi  object  w-ns  not  only  thai  ihc  cittzeru  might  be  amenable 
lo  the  jurisdictmn  of  their  own  courts  and  magistrates  alone,  but, 
in  the  case  of  l..ondon,  that  ei-en  pleas  of  the  crown,  which 
were  in  an  ordinary  case  specially  exempted,  miglil  be  kept  by 
its  own  officer,  A  not  unnatural  corollary  to  this  grant  of 
jurisdiction  was  freedom  from  the  hated  Norman  innovniions 
of  the  liability  to  the  payment  of  murdrum  and  of  procedure 
by  way  of  iludlum  or  tri.il  by  battle.'  Again,  it  waa  no  small 
privilege  (hat  ihc  burgesses  should  be  freed  from  tlie  indefmite 
exactions  of  tlie  king  which  went  by  the  name  of  stof  and  let, 
or  from  the  oppre9.sivc  Damegtld.  Lastly,  while  other  towns, 
such  as  York  and  Beverley,'  gained  freedom  from  tolls 
ihrouglioiit  their  respective  shires,  to  London  alone  was  it 
granted  that  such  freedom  iliuuld  include  the  whole  nf 
England. 

The  charters  granted  lo  towns  by  the  Norman  kbga  (all 
for  two  general  remarks.  In  the  first  place,  the  London  Charier 
became  a  model  to  smaller  towns  for  some  time  lo  come. 
Thus,  the  charters  of  Richard  I  lo  Wincliester  and  to  Linroln,' 
%nd  thai  \a  Norihampton  *  under  John,  will  be  found  prnciically 
to  corrcsi>ond  in  ttie  detailed  privileges  granted,  with  tJio&e 
which  London  gamed  from  Henry  I.  And,  secondly,  it  is 
clear  that,  in  a  $nialler  way,  the  charters  of  certain  towns 
beoimc  a  model  for  the  other  towns  in  their  dtstri<:t.  Thus 
ihe  Archbishop  of  York  grants  to  Bcvcdcy  tlie  same  privileges 
as  the  dtixein  of  York  already  possess ;  the  burgcs&cs  of 
Hartlepool'  gain  from  John  the  libeities  and  laws  enjoyed  by 
Newcastle:  while  the  same  king  grants  to  Helsion"  the  liberties 
and  customs  of  Launceston. 

Under  the  early  Plantagenet  kings  the  ehatlersi  10  towns 
grow  far  more  frequent  and  full.  To  begin  with,  they  contain 
a  grant  of  those  ]>rivilcges,  often  much  extended,  which  London 
had  already  obtained — the  settlement    of   their  ^^nna:    [lie 


raUCE  AND  UlCAI,  ADMINISTKATION 


425 


election  of  ihcir  own  liailiflfK  together  with  (though  this  |>uint 

ia  not  yet  generally  conceded)  siieclal  jirovisioii  for  picas  of 

the  crown ;  the  maintenance  of  siich  old  Tights  nf  jurisdiction 

as  were  implied  in  the  granti^  of  sake  and  soke,  loll,  t<-jim  and 

irfunjjenthef,  together  with   freedom  f(om  the  innovations  of 

the  intirtlnim  and  duclluiii,  and  from  various  kinds  of  fines 

of  whidi  many  were  the  mark  of  viltan  tenure :  and  finally, 

freedom  from  toll.t,  not  only  over  Eni^land,  but  throughout 

the  king's  duniin:on»  generally:  and  willi  this  was  {[eneralljr 

combined  the  (lOwcr  of  reprisal  for  any  tolls  uiijuitly  levied. 

This  powlh  in  the  privileges  of  boroughs  was  largely  due  to 

the  overriding  of  feudal  claim?  by  the  king.     U'hcn  he  allows 

that  the  citizens  of  London   'non  placitabunt  extra   muros 

civitatia  pro  ullo  placila.' '  he  is  ignoiing  tlie  claims  of  the  lord  '  s.  c.  it 

of  certain  (enemenu  inside  the  borough  to  the  suit  nf  Oaat 

tenants  whose  lenemcnts  are  <jften  attached  to  the  court  of 

some  dUlant  manor.     In  the  amr  way,  when  he  recognizes 

that  residence   for  a.  year  and  a  day  within  a  borouj<h  shall 

confer  freedom  on  the  unreclaimed  villan,  he  is  treating  the 

whole  borough  as  if  it  were  a  manor  in  the  ancient  demesne '/w,  tirj 

of  the  Crown.'    The  serf  is  not  actually   free,  hut  no  one  '**■ 

exce|)t  the  king  shall  have  jurisdiction  over  him.'  *  Mt/.  i<>7. 

There  was  much,  howewr,  to  be  <ione  before  the  boroughs 
could  be  called  self-governing  communities,  free  from  outside 
influence.     Many  of  (he  smaller  boroughs  remained  in  the 
hands  of  some  mesne  lord,  who  sent  his  steward  10  pre^ndv  in 
their  couns  and  exaned  tallage  from  the  bui>;esse:f.     Even  the 
greater  boroughs  had  to  put  up  with  seignorial  jurisdictions 
within  Iheir  w^lls.     Nor  did  the  kin^  in  the  hsist  intend  that 
the  pri^  ilcgcs  granted  to  the  boroughs  should  hinder  Ihc  general 
administiativu  system   of  the  country.     Tlic  courts  of  the 
manorial  lords,  the  Church  and  the  boroughs  alike  should 
be  tubjected  to  royal  supervision.     '  The  group  of  burKesses 
was  a  franrhiKi--hold«r  In  n  Und  full  of  franihi?c-holder»,  and 
liad  10  submit  to  the  rules  whith  govcrrKd  the  other  i>omcskmn 
of  to)a1  rights."    Thus  they  continued  to 
to  the  king's  court  and   "■   '''■■  *i.."ff, 
jurisdiction  of  the  boron 
civil  cases  a  pro]  1 
only  be  bc^xn  '' 
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]iowcrs  of  ihe  borough  mngistratcs  were  confined  wilhin  the 
vcr>'  modcraic  limits  which  the  rojral  Uwyere  came  tu  allow 
to  ih«  old  grants  of  sakv  «nd  soVc  with  their  aocompcininu-nts. 
%toft;over,  not  only  lind  the  borough  to  appear  by  twelve 
repreiienutlvcs  before  the  juatincs  in  oyre  to  mnke  pn;»eniineiiis 
of  all  that  went  on  wilhin  the  borough,'  but  the  king'*  com- 
n)iKioncrs  would  ail  in  Ihc  borough  itself  to  hold  gnol  deliveries 
and  even  eyn^.  A^nin,  in  matters  of  taxation,  the  (uiymcnt 
of  the  firma  burj;i  g:ive  to  the  biirgetttcti  themselves  the  riglu  nf 
levying  the  burgage  rents,  and  often  of  taking  the  tolls  for  their 
market  and  Ihc  amercements  arising  from  their  court.  Yet 
they  were  themselves  as  a  body  liable  to  be  fined  or  amerced 
in  the  shire  court  or  before  the  kind's  judges;  and  to  the 
sherilT  was  entrusted  ihe  duty  of  collecting  from  ihein  that 
arbitrary  aid  (auxilium  burgi)  which  liad  grown  into  Ihc 
Tallage;'  while  they  mif^ht  not  even  levy  any  ocninonal 
local  rates  without  the  royal  leave.  Tinally,  ihe  sheriff  super- 
vised the  military  array  of  the  burj^eMes :  he  saw  that  thej- 
among  others  had  been  sworn  lo  arms 'and  Miiiniioncd  ihem 
all,  when  necessary,  to  the  field.' 

And  in  nothing  that  Ihe  boroughs  hud  yet  gained  arc  we 
justified  in  seeing  that  idea  of  corporate  capacity  of  possession 
or  liability  which  consiiiutef  Hk-  essence  of  a  modem  borough. 
U'hen  the  king  grjni«  that  the  bui;gesses  and  ibeitk  hairs  shall 
hold  their  tenements  in  free  burgage,  it  is  a  privilege  tliai 
a[^cs  severally  to  each  individual  burgess.  Even  when  he 
grants  that  the  burgesses  shall  hold  the  borough  to  ^trm,  it 
is  to  the  burgesses  ax  a  body  of  individuals  that  he  grants  it, 
and  in  no  sense  docs  the  grant  mark  them  off  frttm  the  neigh- 
bouring hundreds  which  .in-  farmed  by  their  resjieetive  baililTs. 
.Again  the  araerceiiicnl  of  a  borough  does  not  point  to  corporate 
liability ;  for  when  the  money  has  to  be  paid,  it  is  levied  (torn 
a  few  of  the  leading  burgesses  who  arc  left  to  recoup  them- 
selves through  the  agency  of  the  borough  court.  The  fact 
was  that  before  the  idea  of  incor|Miraiton  could  ariw  there 
muat  be  a  distinction  between  thi^  properly  of  the  individual 
burgesses  and  the  common  property  of  the  borough  as  such. 
1'rue  the  borough  alre^idy  possessed  privileges— fran<:hiscs  be 
they  should  be  called  ;  and  it  is  in  connection  with  their 
possession  that  the  corporate  idea  stowly  emerges;  for,  the 
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ftancliiscsornnyof  the  other commtinitics  of  the  land  wcTc  not 
of  such  a  nsitirc  as  needed  aciivc  uswrlion  und  inainlenancc. 
But  the  nio&t  r&luabic  of  ilk  fninchiK-'t  ronKJ-ttcd  of  lolt.i  which 
coiild  Itc  divided  up  among  ihc  indiv-idu.il  btii)jcssL-s.  It  was 
not  tinlil  towjird!;  ihv.  dost-  of  tht  Middle  Ages  that  th«j' 
became  endowed  with  land.  This  wa.1  due  to  (he  generosity 
of  individual  biir>tcisea  ami  the  gifts  by  king  or  lord,  of  the 
nuadows  over  which  the  burgesses  had  hitherto  exercised 
common  riiil'ita  i>f  paMurc  There  was  no  need  to  apply  the  '»79-. 
prohibitiun.s  of  the  Statute  of  Mortmain  to  llo^0UJlh^  until  more '^  '*"'■  "•] 
than  a  century  after  its  first  promulgation.  It  would  b<;  im- 
possible to  say  that  in  t)ie  e)'cs  of  the  law  the  borough  became 
a  corporate  body  at  any  given  moment  in  iiK  history.  Th« 
employment  of  a  common  seal  would  dii  much  to  cmt^sizc 
the  unity  of  the  borough  irt'the  vjTs  of  Mrangers;  the  constant 
iglcrfcrtinecof  the  king  ending  in  the  gram  of  a  i:har[cr  bestowing 
new  privileges,  would  slivc  to  distinguish  it  from  the  hundred 
or  shire  which  owed  their  existence  not  to  definite  grant,  but 
to  immemorial  recognition.  Tlien  the  citi/«n.sof  London  took 
,  advantage  of  Richard  I'^  alKence  to  gajn  recognition  of  their  'tQi- 
C'ommunn     'a  ihing  which   m-ithifr'  RicTAid  nor  his  father," 

Cxdainis  the  ifrliun.-rtit  chronicler  ' would  evrr  have  allowed.' '  [.?•  ^'i' 
.,,,  .  -w    r~  1  ,1        -        Kic.  Dun*' 

1  his  was  a  governniciit    by  a  mayor    and  a  small    arisio-  „•  jj, 

cratic.  bo<ly  who  came  to  be  known  at  aldermen.  The  Khcriff 
or  sherilTs  who  »in<rc  the  chniier  of  Henry  I  had  farmed 
both  London  and  the  whole  of  Middlesex,  now  took  a  sub- 
ordinate position  05  "merely  the  financial'  rcpicscnialives  of 
the  citizen*.  And  when  Magna  Carta  granted  to  ilic  'barones' 
of  the  city  of  Ixmdon  the  right  of  elevtin^  their  Mayor  every 
year,  the  Communa  became  an  established  fact.  In  itself  it 
can  scarcely  be  said  to  liavc  established  the  corporate  idea. 
As  far  as  I»ndo«>,was  concerned,  it  probably  gave  to  the 
someu'hiit  heterojteneous  collection  of  communities  an  unity 
which  they  biul  hitherto  not  enjoyed.  But  many  other  boroughs 
hastened  tu  obuin  the  same  form  of  government,  peihajw 
iiiming  at  the  extensive  privileges  which  gave  London  its 
uni()uc  position.  Bui,  that  these  privileges  were  noi 
to  a  borough  is  proved  by  the  fact  that  Wiiicbcster  lui 
until  the  K-ign  of  Edward  III  before  it  got  c%'en  t) 
se  I  lie  merit « of  its  firnia  burgi,  while  Noruich. 
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ciltcs  in  the  kingdom,  tutd  no  mnyor  unlil  the  bt-ginnini;  of  tlic 
fifteenth  txniuty. 

Now,  the  establishment  of  ihc  ('ommunx  wa*  ihc  vicUirj'  of 
an  oligarchy.  Tlie  burgesses  as  a  body  or  as  rcprescnied  by 
the  doomxmeti  of  the  burh-geinol  were  ihe  atistocra<;y  of  the 
town.  With  the  defmition  of  bur^herhood  ax  occupation  of  one 
of  the  old  burgage  ifnements,  they  ntcd  no  longer  be  afnutl 
of  arbilniry  additions  to  their  number  from  outside  While, 
tbcicforc,  they  closed  ibcir  ranks  on  tlic  one  side,  on  the 
other  side  ihcy  took  upon  themselves  10  confw  Ihe  rights  of 
hur^henhip  on  outsiders  and  so  helped  to  get  rid  of  the 
position  which  they  had  hitherto  occupied  as  'a  mere  ^up 
of  joint  tenants  or  co-owners,'  ITie  important  pan  played  by 
the  mt:rdiant  gild  tn  this  chanj^e  has  cauKcd  much  misunder- 
standing; amont;  both  lawyers  and  historians  as  to  the  relations 
between  itie  merchant  gild  and  the  governing  body  in  mediaeval 
towns.  The  early  charters  granted  to  boroughs  frequently 
contain  mention  of  Ihe  merchont  gild.  Thus,  Henry  11  grants 
to  Lincoln  '  its  own  gild  merchant  of  the  men  of  the  city  and 
ol  the  oihcr  merchants  of  the  county,  as  tliey  had  it  in  the 
time  of  his  predecessors,"  and  to  Oxford  *its  own  merchant 
^ild  ...  so  that  no  one  who  was  not  of  the  gildhall  should 
carry  on  any  mc-rchandisc  in  the  suburbs,  except  as  he  used 
to  do  it  in  the  time  of  Henry  1,'  In  their  charters  to 
Winchester  both  Henry  II  and  Richard  I  speak  of  'our 
ciiiiuns  of  Winchester  of  the  merchant  gild";'  while  Richard, 
without  any  mention  of  the  merdtant  gild,  grants  to  Ihe  ciiiiens 
of  Lincoln  in  an  especially  full  charter,  freedom  from  tolls 
throughout  England.  To  the  same  purpose  John  unites  in 
one  grant  the  gild,  the  hansa  and  freedom  from  every  kind  of 
toll.*  It  seems  difficult  10  interpret  Ihcire  othcrwiso  than  as 
an  idcntificjition,  hy  authority,  of  the  members  of  the  mcccliant 
gild  and  of  the  borough  court.  Of  course  some  placcs^and 
those  of  considerable  commerdal  importance — never  had 
a  roerchani  gild.  In  I>ondon  there  are  but  slight  traces  of  its 
existence;  in  Noruich  there  arc  no  traces  at  all.  In  other 
important  towns  the  gild  and  Ihc  governing  body  became 
practically  identical.  But  as  a  rule  ttie  organization  of  the 
gild  would  be  separate  from  that  of  the  governing  body  of 
the  town.     For,  tlie  object  of  the  merchant  gild  was  cl^rly 
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dcfinud.  It  would  be  iworold,  the  one  eieclutive — 10  gel  for 
the  gild-brethren  a  monopoly  or  trsdc  in  (hn  town  and  the 
privilege  of  trading  in  other  towns;  ilie  other  inclusive — 10 
let  all  within  the  gild  dare  in  all  advantageH  of  trade,  and  to 
^curt!  help  for  its  menibers  in  sickrieiis  or  misrortunc  Thus 
the  induccnienUi  lu  join  the  };ild  would  be  the  possession 
of  n  cotnmeicini  status  which  tncmhership  with  such  a  budy 
would  give,  and  the  possibititif  of  procuring  better  term.i  of 
foreijin  trade  liy  combination.  With  regard  to  the  tncmbcr- 
ship  of  the  gild,  it  h  important  lu  note  thai  (1)  not  even  all  the 
burgc«K»  in  the  town  would  belong  to  it ;  white  in  many  towns 
there  were  clas»e«,  lilte  the  Jews  and  Hcniiali  weavers,  who  held 
their  privileges  by  direct  grant  from  the  crown,  and  wuuld 
thus  claim  to  be  independent  of  the  gild.  Again  {j)  in  some 
towns  there  were  members  of  the  gild  who  were  not  burgesses, 
such,  for  example,  as  burgewes  of  oUicr  towns  and  sometimes 
even  neighbouring  monasteries  and  U)rds  of  manors.  At  the 
same  time,  at  any  rate  in  some  towns,  membership  of  the  t(ild 
must  have  been  fairly  comprehensive,  10  as  to  include  men  in 
a  very  humble  way  of  business;  for,  while  the  towns  were 
mainly  agticultura],  not  only  was  the  gild  widely  spread  (we 
know  of  130  towns  which  obtained  the  privilege  in  the  twelfth 
and  thirteenth  centuries),  but  it  contained,  even  in  the  unall 
town  of  Tolncs,  as  many  as  aoo  members. 

S  61.  As  a  general  rule,  however,  the  Communa  and  the 
merchant  gild  were  etiually  oristocmtic  institutions.  Thus  it 
is  not  surprising  that  the  establishment  of  the  former  was 
followed  immediately  by  the  outbre^ik  d  violent  quancls  in 
London.  In  1 196  William  Fitz-Osheri,  on  bctialf  of  the  |>oorer 
citiKcns.  comjilained  that  tliey  were  made  to  bear  an  undue 
proponi<m  of  the  burden  of  the  taxes :  but  the  riot  which  he 
led  only  endu<l  in  his  death.  This  was  but  a  foretaste  of  the  rh?  CWt 
quarrels  which  arose  from  the  relations  betK'een  the  merchant  ^i''^^ 
and  the  craft  gilds.  1'hc  latter  were  associations  of  alt  artisans 
who  were  engaged  in  a  particular  industry  in  a  particular  town. 
They  came  into  existence  a  century  later  than  the  mercliant 
gilds,  that  is,  in  a  few  cases  in  the  twelfth  ccntur)' ;  but  in  the 
following  ccntut}?  they  wcfc  to  be  found  in  all  branches  uf 
manu&ciure  and  in  every  industrial  centre.  They  were  first 
fomied,  periiapa,  like  the  merchant  gilds,  by  fordgneis,  eliiefty 
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vrenven,  of  whom  a  gn^t  stream  came  after  the  Conquctt  from 
Klondcn  imdcr  the  [irotuciion  of  Queen  Matilda.  For  thi* 
reason,  no  doubt,  even  when  the  craft  had  spread  to  the  native 
English,  weavers  were  for  a  lonji  lime  excluded  from  any  posi- 
tion in  the  lixrns,  aixl  cntfl  gilds  were  regarded  with  suspicion. 
'Hiowr  which  were  formed  without  the  myal  wnciinn  (aduU 
tcrine  gilds,  as  they  were  called)  were  heavily  fined,  though 
not  necessarily  suppressed.  A  century  later,  under  Kdward  I, 
these  organizations  were  eticouiagcd  as  a  countcrjjoisc  to  the 
rising  oligarchy  in  the  towiiK.  In  many  cases  that  oligarchy 
wa.t  coextensive  with  the  merchant  gild,  and  an  important 
question  arises  as  to  the  connection  of  the  merchant  and  craft 
gilds.  W'c  arc  met  by  two  entirely  op{)oaite  views.  On  the 
one  side  il  is  held '  that  the  craft  gilds  were  formed  in  self- 
defence  nut  of  the  landless,  and  consequently  unenfranchised, 
artisans  to  resist  the  oi>|iressio»  of  the  merchant  gild,  armed 
as  it  often  was  with  the  powers  of  a  municipality.  On  the 
other  side  it  is  urged  that  civic  (luarrcls  were  not,  uit,  $u[:h 
a  view  would  imply,  between  capital  and  labour,  but  between 
burgess  and  alien.*  Few  towns  would  possess  a  sufticienl 
number  of  mcrchanlK  to  form  an  organisation  of  wealth  for  the 
oppression  of  the  crnf^unen.  Moreover,  the  regulations  of  the 
crafts  insiiil  on  good  work,  and  there  ia  little  in  tliem  that 
vrouid  protwt  the  members  from  outside  o[)i)rc»ion  ;  while  the 
approval  of  the  town  magistrates  was  needed  for  their  recogni- 
tion and  enforcement.  Thus  it  seems  more  likely  that  craft 
gilds  were  formed  with  the  appro^'al  and  encour.igcmcnt  of 
the  magistrates  for  the  regulation  of  industry  in  pariicular 
bmncba^  But  whichever  of  these,  if  either,  may  have  been 
the  origin  of  the  craft  gilds,  by  the  end  of  Kdward  Ill's  reign 
citizenship  came  to  be  bound  up  with  membership  in  one  of 
the  crafts,  until  the  decline  of  the  gilds  at  the  end  of  the 
sixteenth  century.  It  has  been  usual  to  believe  that  an  Act 
of  '54Si  which  wat  rc-cnacted  and  enforced  in  1547.  con- 
Hscatcd  to  the  king  the  property  of  the  gilds  on  the  pica  that 
a  great  portion  of  their  wealth  was  spent  in  superstitious  uses ; 
and  that  thus  at  one  sweep  disappeared  '  the  benefit  societies 
of  the  Middle  Ages,"  *  It  has,  on  the  other  hand,  been  shown 
that  the  intention  of  ihe  Acts  of  1545  and  134"  was  vety 
dilTerent  and   that   the  sole  result  of  tlie  latter,  which  alone 
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look  efTcct,  VM  to  rest  in  lh«  king,  as  rentcha^ct.  all  stims  of  £,^. 
inonc)'  hiihcrto  devoted  to  the  maintenance  or  any  religious  /h//t^.  t/ 
scn'ice  or  establishment ;  (hut  the  gilds  were  clone  corpora-  ^'^'r^^ ' 
tions  whose  funds  benefited  feu-  liciiidu^  tlic  rnintliex  of  the  ninghan. 
meniben;  ihiu  thcic  is  mi-nlion  of  several  yilds  and  tecogni- ^"W- /"•''■ 
tion  by  M»iiiic  of  their  otlitcrs  fur  the  dischnige  of  public  ^  t^"' 
duties  in  the  tcign  of  litiaihetb,  and  that  the  pnicii<^l  dis- 
appcaiancc  of  the  gilds  ^\-as  due  10  economic  causes,  such  an 
the  iniroduclion   of  new   industries  and  the  spread   of  the 
'  domestic '  syMem  of  maiiufactuTe.    'Hie  London  gilds,  which 
were  ircAted  in  no  rcsiwcl  differently  to  the  rest,  have  alone 
survived,  not  because  they  were  loo  rich  to  be  touched,  but 
because  they  were  niorc  ihaii  gilds  of  aiti»ans,  that  is,  ihcy '  Aililcy, 
were   wealthy   corporfclions  whose   civic  duties  survived  the  ^'j*";  '"*^ 
disuse  of  tliose  ^contmiic  functions  for  t)ie  ditcharge  of  which  tjQ-iccT^H 
[hey  had  been  called  into  extsicnce.>  ^H 

There  seems  siitticicni  proof  that  at  ils  first  establishment  Gtowih  uf^^ 
local  sclf-govcmnieni  was  founded  on  3  tolerably  wide  bails.  nliKix^y 
Evidence  drawn  from  such  unconnected  places  as  Hereford,  ["^^^ 
Ipswich  and   Bevcrle>',  seems  to  show  that  citizenship  could 
be  easily  obtained  and  that  the  )>aililf  or  other  local  magistrate 
was  elected    hy   the   whole   tromniunity.     The  grrat  change 
which  did  away  wilh  ihis  popukr  govenimL-nt,  was  due  partly 
to  the  growing  inequalities  of  wealth,  partly  lo  that  im|)orlanl 
feature  of  the  Middle  Age»-  -the  di>inclination  lor  duties  of 
any  sort  unless   they  were  nco>nii>anied  by  some  manifest 
advantage.    Thus  we  find  in  the  (ourtti-nth  century,  equally, 
for  example,  in  Scarborough  and  in  King's  Lynn,  a  recognliied 
distinction  between  the  rich,  the  middle  class,  and  the  poor 
[diviui  or  puleNthrti,  mtdiixret,  paup4rn   or  in/triores)  \  and 
thus,  following  the  example  of  London,  already  noted,  com- 
pbints  are  fcnind  at  Stamford  (1360),  Gloucester  (1390),  and 
Oxfonl  (1193)  of  (he  unjust  taxation  of  the  poor  by  the  nch. 
In  short,  it  must  be  owned  that  'the  few  well-to-do  persons 
of  the  community  who  aspiied  to  fill  public  positions  were  not 
prompted  by  any  love  of  fame  or  glor}'.    The)'  had  in  mind 
a  far  mote  practical  and  unworthy  end— namely,  to  manijmlate 
the  financial  system  of  the  Iwrough  in  such  ways  as  to  promote '  ^-  W. 
their   own   interests  by  putting  burdens  on   other  people's  ^^y*"^" 
shoulders.'-     But  this  was  only   the  be);inning  of  tlic  end.  A'^r.  * 
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The  oppressions  and  usuquiiont  of  tlx:  richer  citixenx  did  not 
pass  without  protest  from  their  poorer  fellows.  Sometimes  an 
aptn^  was  made  to  the  Courts  of  Common  Uw,  sofnctimcs 
resort  wu  hAd  to  artMtration ;  while  occasionally,  as  at  Brislol 
in  1317.  >  xi^rioun  po|>ubr  outhreak  was  the  result.  But  on 
the  whok-,  thv  indifTcrence  and  |io\-ertj'  of  the  mass  of  citixens 
gradually  gave  tht  virtory  to  llie  wealthy  few.  Thus  it  early 
became  the  custom  for  a  body  of  twelve  or  twenty-four  to  be 
annually  elected  as  a  committee  of  the  whole  community  of 
citixens.  Now,  in  the  case  of  Winchester,  catly  in  the  reign 
of  E<lwurd  I,  the  two  hatlifTi^  who  existed  side  by  side  with 
the  m.iyor  were  t^lecied,  one  by  the  cnmraiitee,  the  other  by 
the  general  body  of  the  people.  Under  Henry  VI,  a  cen- 
tury and  a  half  later,  the  committee  had  practically  uMir[>ed 
the  noniinuton  of  both  officials,  leaving  to  the  gcrK-ral  body 
of  citixens  the  em|>ty  right  of  confirmation.  It  only  needed 
the  grant  of  durterv  of  incorjxiration  from  the  eiown  tu 
legalize  the  custom  and  confirm  Ihe  power  to  the  oligarchy 
which  had  usurped  it.  A  few  tomns  had  obtained,  by  Act  of 
Parliament,  a  recognition  of  thdr  local  customs ;  but  Henry  VI 
b^n  the  easier  and  more  common  form  of  royal  charter 
for  thisi  puriiofe.  Thus  at  Leicester,  in  1464,  Edward  IV 
rct-Ognixed  h  body  of  twenty-four  mnyot's  brethren  and  a 
common  council  of  Itricc  that  number.  Three  yeaix  after- 
waids  this  latter  body  obtained  tht  election  of  the  mayor. 
In  1484  the  former  committee  became  aldermen  and  divided 
the  town  into  twelve  wardx,  merely  fur  police  purposes ;  while 
in  I48<)  the  mayor,  the  brethren  tin*!  the  common  council 
formed  themselves  into  a  close  corporation,  and  their  pusitiun 
wiLs  assured  to  them  both  by  Act  of  Parliament  and  by  royal 
charter.'  In  Exeter,  again,  tlie  commune  (onfilium  of  the  city, 
which  had  once  consi^ed  of  the  whole  body  of  the  freemen — 
the  AXto  villata  a$  it  is  elsewhere  described  —was  narrowed 
down  to  a  body  of  twenty-four,  in  whose  hands  «-a.s  placed 
the  election  first  of  the  aldermen  (1388),  then  of  tlie  mayor 
('J47)>  During  the  centur>-  and  a  half  which  followed,  thij 
narrow  committee  was  transforming  itself  into  a  permanent 
self^lected  body  until  the  chatter  of  1497  practically  con- 
firmed the  privileges  which  it  had  moiiopolizcd.  The  chutcr 
of  Charles  I  {i6j;)  only  added  10  lU  powers.     But  in  Exeter, 
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unlike  th<:  majorily  of  corporate  lowns.  the  election  of  members 
of  Parliaincni  ncter  fell  irlo  ihe  handx  of  ilits  excluf^jve  corpora- 
lion.     It  remained  with  the  whole  body  of  ficcnn.-n.' 

The  tiisi  (li:virlopiiici«  in  miinici[)nl  government  which  calls 
for  notice,  was  (he  constitulion  of  some  of  the  larj^csi  towns  as 
counties,  with  sheriffs  and  a  shire  jurisdiction  of  their  own.'  ^  -V.  C.  H. 
This  involved  llie  final  banishment  of  the  sheriff  of  the  shire  "'■  *  <**• 
from  interference  in   their  concerns.     Hcnrj-  I's  charier  bad  tj^'j-'foio 
already  given  ll«*  privilege  to  London  ;  bm  not  for  more  than  shlte*. 
300  years  did  any  other  town  nlt;iin  it.     Kdward  III  gave 
il  to  Umtol  in  1373,  Richard  II  to  V'ork  in  1397.     In  the^ 
fifteenth  century  it  became  more  common,  and,  finally,  about /^ftv,*^ 
eighteen  towns  procured  the  privilcgd  the  majority  of  whom  aail  {•tiife, 
retain  it  to  the  present  day.'  ^'  ""'*■ 

Such  were  the  corpoiittinns  which  formed  Ihe  strongholds 
of  the  Whig*  when  that  party  came  into  existence,  xnd  which, 
on  that  account,  wi.-ie  attacked  successively  by  Charles  II  and 
his  brother  James  II.  The  details  need  not  detain  us :  for,  the 
new  charters  ^'^1'^^  "'*:<^  drawn  o\\  even  narrower  lines  than 
were  those  which  they  superseded.  It  was  not  unltl  the  Kcfottii  M'-ilctn 
Parliament  that  any  change  was  madci  and  the  Mtinicipaf!'' 
Corporations  Act  of  1835  'provided  a  uniform  corfctitution  'for 
all-boroughs  to  which  iF  applied,  based  Tin  Ihe  model  of  tiie 
best   iiAinli^pal  corpodKions.'    This  consisted  of  a  council 
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CoimcilloTs  are  elected  by  all  ratepaying  residents  of 
cither  sex  for  three  years,  a  third  rc-tiring  annually ;  and  their 
number  is  fixed  at  the  time  of  incorjiorntion.  The  aldermen 
are  in  number  onp  third  of  that  of  the  councillors,  by  whom 
they  are  appointed  for  Bi.x  years,  one  half  retiring  trienpially  by, 
rotation.  ^TJie  mayor  is  elected  aiwually  by  the  council  from 
iftnong  the  atderraen  or  councillors.  Finally,  the  iCluoicipat 
Corporations  Act  of  1883  made  this  con.stimiion  compulsor)-, 
and  an  Act  of  the  following  year  aboIishaLf^''iiiunictpal 
corporations  which  dl*d  not  cjmic  within  thc^provisions  of  the 
Act  of  1883.  The  three  huiu^'d  existing  borou};hs  of  ICng- 
land  and  Wales  are  ceKUlated  b)-  this  Act. 

The  judicial  constitution  of  boroughs  varies  greatly.     The 
Act  of  183s  did  away  with  the  judicial  authority  of  the  aide 
men  and  with  the  ejected  justices  of  the  )>cacc.     In   Iht 
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in  every  borough  there  were  naturally  two  justices  or  the  ^M 
,  the  Mayor  and  the  ex-Mayor.     Dut  besides  these,  most-^| 
ghs    of  any  siiie   have   a  separate  comraission   of  the  ^M 
which  includes  the  county  justices  together  with  some  ^M 
onni   justices  of  their  own.     Further,  it  is  possible  for        | 
3ugh  to  have  a  court  of  Quarter  Sessions  under  a  trained 
r  called  a  Recorder,  and  a  Stipendiary  Magistrate  for  a 
caljy  similar  purpose.     The   whole  judicial  organi/ation 
town  is  Hubjecl  to  the  supervisory  control  of  the  High        J 
of  Justice.                                                                                 ^H 

CHAl'TKR    IX 


IJUUKTV  OF   rilK  SUUJECT 

§  63.  TiiR  freedom  of  t)i«  individual  is  the  peculiar  boast  of  Pertoml 
the  Knglish  people.     Oilier  nations  cr)d«w  their  citiicns  with  f''*''y. 
political  privileges  as  extensive  ns  out  own  :  but  few  posseu  in  the 
Siinic  degree  that  iinmuniiy  front  petty  official  tyranny  which 
makes  daily  life  in  the  Rrilish  dominions  freer  thnn  perhaps 
anywhere  else  in  the  ciriliicd  vrorld.     To  the  subjects  of  many 
European  governments  this  personal  liberty  i&  |i:uuraiitced  by 
an  article  of  the  written  c»nMi(ution  under  which  they  live. 
But  the  Ivnglish  constitution  rests  on  no  such  written  basis ; 
nnd  consequently  this  ri^ht,  'which  consists  in  the  power  of 
locomotion,  of  changing  situation,  of  moving  one's  person  to 
whUsoet'er  pbec  oiie'a  inclination  may  direct,   without   im- 
prisonment or  restraint,  unless  by  due  course  of  law,"  f.\hts  '  Siepboi'i 
twa/hcrt  in  EnglUh  law  as  a  slattd  frindfrle,  except  perhaps  in  ^■™"'"'- 
a  well-known  article  of  the  Great  Charter.     In  other  words,  it  (■  uh  ed. ). 
is  stfurej  indirttHyt  'by  the  strict  maintcnonoe  of  the  priit-'-  '49- 
cipl«  that  no  man  can  bo  aircsicd  or  imprisoned  except  .  .  . 
under  some  Ic^il  warrant  or  authority,  and  ...  by  the  pro- 
vision of  adecpiate  legal  means  for  the  enforcement  of  this 
principle."     It  is  not,  however,  to  be  supposed  tlut  mediaer.*! "  Dicey, 
Englimd,  except  perha|M  in  d<rgTee,  was  more  exempt  than  "S- 
other  nations  from  that  'ferocity  of  the  times  and  tlie  orca- 
siona}  despotism  of  jealous  or  usurping  princes'  whtdi  orcr- 
rode  alt  securities  for  liberty  .ind,  in  too  many  countries,  made 
govemnieni  only  another  name  for  systems liiicd  oppression. 
A  contempt  for  even  the  legal  rights  of  individuals  '%%  no  un- 
common mark  of  that  kind  of  rule  by  a  despot  or  a  privileged 
class,  which  was  most  prevalent  in  tlve  Middle  Ages.     Kings, 
nobles,  and  even  Parliament  when  it  took  upon  itself  judicial 
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ftiiinionSi  only  too  fret|uently  sacrificed  the  claims  of  Jl 
dividual  right  to  ihcir  own  interests  or  desires.  And  yet,  iij 
England  ai  least,  the  means  of  securing  This  individual  libcrt; 
of  the  frteniat)  were  coeval  with  iht-  Common  law.  How 
wai  secured  in  uArly  times,  excej)!  a^  a^iainsi  actual  enslav 
ment,  is  nol  very  dear;  hut  with  the  introduction  of  the 
system  of  procedure  hy  writs,  methods  of  redress  againi 
unlawful  detention  were  abundantly  provided.  No  less  iha 
four  such  writs  seem  to  have  been  fram^.  The  fu-sl  wa 
(rt)  the  writ  dfe  otiiti  tl  alia,  which  directed  ihc  sheriff  to 
inquire  whether  a  prisoner  accused  of  murder  vas  commiitcd 
upon  reasonable  suspicion  or  only  propter  odium  et  atiam,  that 
is,  through  malice ;  in  order  thai  in  the  latter  case  he  might 
be  admitted  to  bail,  and  5,0  await  his  trial  at  the  hands  of  the 
king's  justices  on  their  next  eyre.  But  this  writ  was  iinly 
issuable  through  royal  favour,  and  John  took  advantage  of  this 
fact  to  demand  large  sums  of  mon^  for  (he  privilege. 
Magna  trarta  provides  that  this,  which  il  calls  '  the  writ  of j 
in(|uest  of  life  or  limb,'  shall  be  given  free  without  power 
refusal,  that  is,  it  makes  it  into  a  writ  'of  course."  'Ihfl 
application  of  the  writ  was  rustrictcd  by  the  Statute  ot 
Gloucester :  but  the  Sutule  of  Westminster  II  again  removed 
all  power  of  denial.  It  was  abolished  in  >3S4;  'but.'  says 
Dlacksiunc,  'as  the  Statute  4]  ICdir.  Ill  repealled  all  ihe 
statutes  then  in  being,  contrary  to  the  Great  Charter,  Sir 
Edward  Coke  is  of  opinion  tliat  llie  writ  <Ar  odio  ef  atia  was 
thereby  revived.'  (**)  The  writ  of  mainpriu  or  manueapHo 
commanded  the  shenlT  to  take  sureties,  called  mainptrnort, 
for  the  appearance  of  the  prisoner  and  to  set  him  at  liberty ; 
while  {<)  the  writ  <ie  kirminf  rtpltgiondo  bade  the  same  official 
to  replevy  or  repledge,  that  is,  deliver  a  prisoner  from  custody 
'  in  the  same  manner  that  chattels  taken  in  distress  may  be 
replevied,'  on  bail  being  given  for  his  subsequent  appear.-ince. 
But  all  these  remedies  fell  into  disuse  or  were  superseded 
by  the  still  existing  (4)  writ  of  Hahias  Cori-us.  Of  this  there 
seem  to  have  been  no  less  than  live  variation.i  the  cliicf  of 
which  was  the  Jiakas  Corpus  ad  mtijidftidum.  This  fomi  of 
Ihc  writ  is  not  of  privilege,  but  of  right  existing  at  ('ommon 
law,  and,  therefore,  cunnot  ordinarily  t>e  withheld.  Originally 
it  might  be  detnandcd  from  the  Court  of  King's  Bench 
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8  pnsoner  or  his  frien<lK,  and  could  be  addressed  lo  anjr 
person,  whether  an  auttioriitcd  gaoler  or  not,  who  dcUuticd 
Another  person  in  custody,  commanding  such  detainer  'to 
produce  ihi;  body  of  the  prisoner  with  the  day  and  cause  of 
his  caption  and  detention,  to  do,  submit  to,  and  receive, 
whatsoever  the  judjte  or  court  awarding  such  writ  shall  direct,' 
This  mijtht  seem  an  efTectual  method  for  enituring  a  jiri.toner 
against  wrongful  or  arbitrarily  prolonged  detcnliun.  Hut, 
despite  iu  apparent  simplicity,  it  was  many  centuries  before 
the  full  and  cOicient  working  of  the  writ  was  finally  secured. 
In  the  first  pbce,  on  a  statement  of  a  prisoner's  case  by  him-  how 
self  or  hiii  friends,  the  writ  ox  bt;ing  of  right  could  nut ' 
ordinarily  be  withheld  by  a  judge;  but  Sir  Kdw-ard  Coke, 
when  Chief  Justice  in  i6i6,  denied  it  to  a  man  imprisoned 
for  piracy,  whose  own  statement  seemed  to  establish  the  truth 
of  the  charge  afjainst  him.  But  there  was  a  much  more  im- 
portant class  of  cases  which  threatened  allogetlier  to  anni- 
hilate the  action  of  tlie  writ.  The  deeds  or  misdeeds  of  an 
English  official,  whether  Prime  Minister  or  parish  constable, 
are  amenable  to  the  ordinary  law  of  the  land,  adininiHtered  by 
the  ordinary  courts;  and  tlie  plea  of  official  duty  nfTordK  no 
excuse  for  the  performance  of  an  otherwise  illegal  act.  But  in 
France  and  many  other  nations  of  the  European  continent, 
members  of  the  adminiitraiion  are  protected  in  the  di.teliurge 
of  their  oflicial  duties  by  a  {Ntrticutar  law  administered  by 
special  courts,  which  legaliz-es  acts  unlawful  for  a  private  in- 
dividual. The  disadvanuges  of  the  English  system  for  enabling 
the  [EO\'Crnment  by  pronipt  action  to  eheck  at  its  beginning 
a  threatened  dislurbanoe  of  public  ordi-T,  have  often  been 
pointed  nut.  Here  it  is  nccCKsary  lo  notice  that  the  English 
government  has  not  always  acquiesced  in  this  int«q)retation  of 
the  law.  'ITic  strong  executive  of  the  Tudois  and  early 
Stuarts  was  based  upon  a  theory  of  the  law  similar  to  that  of 
the  French  Jm't  adminhtmlif.*  The  formulated  Sluan '  DleeyT 
theory,  upheld  by  the  decision  of  tlic  judges,  as  to  the  extra-  33^-9. 
ordinary  power  of  tlie  prerogative,  or  in  other  words,  the 
discretionary  jiower  of  the  Crown,  cbimed  the  right  of  com- 
mitting individuals  to  prison  and  retaining  them  there  without 
the  need  of  any  further  return  to  a  writ  of  Habeas  Orpus  by 
Uie  gaoler  than   that  the   prisoner  was   retained  by   special 


438 


ENGLISK  COXSTITUTIONAL  HISTORY 


'  .V.  C.  joi 
SJ9' 
at  Edw. 
III.  rt.  s, 

C4- 


Ciue. 
1617. 


commaDd  of  the  king,  /V/-  spKtalf  mandalum  rtgis.     But  iliis  . 
clftini  to  a  power  of  practically  indefinite  imprisonment  was ' 
contrarj-  not  imly  to  the  spirit  of  Ma^n;!  Carta  which  provided  . 
thai  no  frt-c  man  should  be  takm  or  imiiriMmc-d  or  otherwise 
]>eiial1y  dt^alt  with  unless  by  lawful  judgement  of  his  pucrs  or 
,  \>y  the  law  of  the  land ;'  but  aUo  to  the  letter  of  n  more 
explicit  Act  of  ijji-j  which,  aiming  directly  itt  the  exen:iscj 
of  cxliaordinary  powers  \>y  the  Council,  enacted  that  no  one 
should  be  taken  by  petition  or  suggestion  to  the  king  unless 
it  be  by  indictment  or  presentment  or  by  writ  original  at  the 
Common  law.     The  cxerci.sc  of  thi*  ]iower  of  commitment 
cwn  by  a  single  councillor,  led  lu  a  formal  complaint  from 
the  judges  in  1591  addressed  to  the  Chancellor,  Sir  Christopher 
Hatton,  and  the  Treasurer,  Ix»rd  Burleigh  ;  which,  however, 
while  enuinentlin^;  examples  of  illegal  commitments,  acknow- 
ledges that  a  commitlal  'by  Her  Majesty's  special  command- 
ment, or  by  order  from  the  Coiindl   Iward,  or  for  ireaion 
touching  Her  M^ijc^ty's  person,'  is  sufficient  return  to  a  writ  1 
of  HabeAx  Corpus.     It  i«  clear  that,  in  this  acknowledgement  1 
of  the  power  of  the  Coimcil,  the  judges  were  only  contem- 
plating the  alternative  of  b.iiling  a  prisoner  or  of  remanding 
him   back  to  prison.      But  the  Council  did  not  hesitate  to 
wield  this  power  in  a  way  that  amounted  to  an  entire  refusal  j 
of  IriaJ  to  a  prisoner  committed /*■/■  sfitaale  manJatum  rrgi's. 
The  admission  uf  Chief  Ju-ttice  Anderson  and  hi.s  fellow  jud(;es 
in  1591  was  used  to  justify  the  dei^ision  of  the  judges  in  the 
celebrated  case  of  Damill  ty^  tfw  Fivt  KHights^  \  number  of  I 
persons  l»ad  been  imprisoned  by  the  I'rivy  Council  for  rcfusalj 
to  contribute  to  a  forced  loan:  five  of  them  applied  to 
Court  of  King's  Bench  for  a  writ  of  Habeas  Coqius ;  the  gaoler 
made  the  return  that  they  were  confined  /^r  tpteiak  maiulaliim 
regit,  and  the  case  of  one  of  the  prisoners,  named  Darnetl, 
was  argued  out  before  the  assembled  judges.    The  iilaintifTsJ 
counsel  did  not  deny  the  right  of  the  Council  to  commit  to] 
prison  ;  but  ihcy  a.sscrted  that  the  cause  of  commitment  must  I 
be  named  in  the  warrant  in  order  that  the  Court  might  decide  j 
whether  the  charge  was  one  in   which   bail  was  allowed  or] 
not;    whereas   the    prisoner  had    been    committed  merely  atj 
the  s|)cciat  command  of  the  king.     It  was  defended  by  the  I 
Attoiney-Geiieral  on  the  ground  that  reasons  of  state  mightl 
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make  a  dcfimM  charge  incx[)cdient  in  political  casw.  This, 
however,  h.iil  nothing  to  do  with  the  mutter.  It  «*aa  well 
known  that  ihc  real  cause  of  imprisonment  was  not  the  neces- 
sity of  collecting  scattered  evidence  of  some  deep  conspiracy, 
but  the  rehi^al  of  the  pntonen  to  conlritniie  to  a  loan  the 
levy  or  whidi  ihcy  re|i;arded  as  illegjil  and  the  It^allty  of 
whlrh  the  king  diircd  not  put  to  the  test  before  the  common- 
law  cuurlx.  This  the  jmtgus  sutlicicnlly  recogni«»J ;  for, 
while  giving  judgement  for  the  Crown,  ilicy  refused  to 
leave  on  record  the  assertion  that  ihc  king  need  not  specify 
the  cause  of  commitment.'  As  a  direct  answer  to  this  dc- 1  Gmline 
cision  the  Petition  of  Ri;;hi,  rehearsing  that,  in  violation  of''i-'i]-i9 
M:^nu  Carta  and  of  the  SUtule  25  Edw.  Ill,  certain  of  the  ifijg. 
king's  subjects  had  been  detained  tiy  the  king's  s|>ecial  com- 
mand alone,  pnt)-ed  that  for  the  future  no  such  imprisonment 
should  be  allowed,'  Yet  tliis  vcr^-  definite  prohibition  did 
not  prevent  the  committal  of  Sir  John  Lliot,  Seldcn  and 
others,  at  the  special  command  of  the  king,  on  the  general 
cliargc  of '  notable  contempts  and  stirring  up  sedition  against 
the  king  and  govcmraent ' ;  nor  did  it  even  prevent  the  judges 
from  delaying  to  find  it  bailable  and  thereby  prolonginj;  the 
impriiionmenl  for  two  terms  and  a  long  vacation,  finally, 
the  A«  of  the  I^ng  Pailiament  which  abolislied  the  Sur 
Chamber,  provided  tliat  every  one  committed  by  the  king 
himself  or  by  the  Council  colleclively  or  individually,  could 
claim  from  the  King's  fiepch  or  Common  Picas,  without  delay 
upon  any  pretence  whatsoever,  a  writ  of  l-Eabeas  Corpus  ;  and 
that  within  three  days  the  Court  should  determine  upon  the 
legality  of  ihc  commitment  and  act  accordingly.' 

)tu(  if  a  direct  refusal  of  the  writ,  even  to  important  jmsoners 
of  state,  was  thus  forbidden,  there  were  many  ways  which  had 
alwrays  existed,  of  evadiiig  the  action  of  the  writ.  Early 
attempts  of  the  Commons  under  Charles  11  to  remedy  tome 
of  these  defects,  failed  through  tlie  iif)position  of  the  Lords ; 
but  niaiicTs  were  brought  to  a  head  by  the  case  of  /enlcts, 
a  I^ndon  citixcn  committed  by  the  King  in  Council  for  what 
I  the  government  chose  to  interpret  as  a  seditious  speech  at 

I  the  Guil^ihall.    So  many  difficulties  were  thrown  in  iJie  way, 

^B        including  the  refusal  of  the  Lord  Chancellor  and  tl>c  Lord 
^H       Chief  Justice  to  grant  .1  writ  in  vacation,  tliat  it  was  many 
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weeks  before  the  i>tU(»h-t  was  finally  released  on  bail.'  Three 
years  later  the  elToTls  of  Lonl  Shaftesbury  jirocured  the 
pas&iii{t  of  the  Habeas  Corfmi  A<t,  1679,  which  embodied  in  a 
statute  tiie  right  hitherto  ba«>d  but  imiieifccity  upon  Common 
law,  and  remedied  some  of  the  most  iiiipotUnt  defects  in  the 
ftd  mi  nisi  rat  ion  of  thai  law.  Thus  (1)  although  pnictxally 
no  excuse  jusiilicd  .1  judge  in  refusing  a  nrit,  the  (ktuiner, 
whether  a  lawful  gaoler  or  not,  was  not  bound  to  jiioduce  his 
prisoner  utiiil  a  second  (called  alias)  and  even  a  third  writ 
(called  pluriis)  liad  been  iitsued.  11ie  statute  enacted  as 
a  remedy  that  every  [irisoner  on  a  crinimal  charge,  except  one 
of  treason  or  felony,  could  obtain  a  writ,  and  must  l)c  produced 
for  trial  within  twenty  days  of  its  issue;  while  no  person 
once  dcUTercd  by  habtas  lorfus  should  be  recommitted  for  the 
same  offence.  This  was  enforced  by  heavy  penalties  boih 
from  gaoler  and  judge.  Rut  further,  since  a  person  charged 
with  trea&on  or  felony  would  still  be  left  at  the  mercy  of  the 
judge  who  had  no  right  to  inquire  into  the  truth  of  the  charge 
made  against  him,  a  aubsequent  clause  of  the  statute  provided 
tlutt  every  prisoner  on  such  charge  must  be  tried  at  the  next 
gaol  delivery  or  else  released  on  bail  unless  the  witnesses  for 
the  Crown  could  not  he  [iroduced  in  time ;  while,  in  any  case, 
if  still  untried  after  ihc  second  gaol  deUvery  he  could  claim 
his  discharge,  (i)  A  steond  grave  defect  in  the  working  of 
the  writ  had  been  made  dear  in  the  case  of  Jcnkcs.  No 
court,  except  the  King's  Bench,  was  accustomed  to  issue 
these  writs,  and  it  was  a  question  whether  during  vacation, 
which  comprised  a  large  portion  of  the  year,  they  could  be 
issued  at  all.  The  statute  met  this  difhculty  by  providing  that 
all  the  Guperior  courts  might  issue  the  writs ;  while  in  vaca- 
tion a  single  judge  of  any  such  court  was  armed  with  the 
same  authority.  (3)  K  third  tret  of  provisions  was  aimed 
against  a  custom  which  had  become  common  under  Lord 
Clarendon,  though  not  unknown  to  his  prcdcicS'sors,  of  trans- 
porting prisoners  to  the  Channel  Islands  or  elsewhere  out  of 
the  operation  of  the  law.  The  Act  forbade,  except  under 
certain  s|>eciiivd  circumstances,  the  transference  of  a  prisoner 
'to  Scotland,  Ireland,  Jersey,  Guernsey,  Tangicrs  or  any  place 
beyond  Ihc  seas ;  while  it  j>rovidcd  that  the  writ  should  run  in  ihc 
counties  [labtine,  cinque  |xirls  and  other  privileged  places.^ 
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But,  with  all  its  merits,  this  Act  vas  Tar  from  conclusive. 
Indccci,  tht^  history  or  the  Haheiu  Corpus  Acts  lias  been 
itvstanccd  as  an  apt  illustration  of  '  ihe  iiredominani  att<.-nlion 
paid  under  the  English  Constitution  to  rtmeilits,  thnt  is,  to 
modes  of  pcoixdurc ...  by  which  to  turn  a  merely  nominal 
into  an  efTeclive  or  real  right-' '  For '  they  are  intended  . , . 
timply  to  meet  actual  and  experienced  difiiculties ' ;  and  con- 
lii|iiiiiilj  1l  is  not  to  be  wondered  at  that  a  century  and  a  half 
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eli^scd  before  the  machinery  for  securing  protection  against 
unlawful  imprisonment  was  Imally  perfected.  Thus  {a)  Ibc 
Act  of  1679  fixed  no  limit  to  the  amount  of  bail  ihal  might  be 
demanded.  This  was  [emedicd  by  the  clause  of  the  Bil!  of 
Rights  in  i6$<),  which  declared  that  'exee&iive  iiail  ought  not 
to  be  required,  the  precise  amount  being  left  to  the  discretion 
and  honourable  motives  of  the  judge  on  a  review  of  the  charge 
and  the  rank  of  the  prisoner.  More  lasting  defects  were  (<*)  the 
application  of  the  writ  merely  to  commitments  on  criminal 
charges,  and  (f)  the  absence  of  any  provision  against  the 
allegation  of  a  false  charge  or,  as  it  was  technically  called, 
a  false  return,  by  the  gaoler.  These  were  <:orrccted  by 
an  Act  of  i8i6,  which  extended  tlic  action  of  the  writ  to  nor>- 
crimituil  charges  and  authorised  the  judges  to  examine  into 
the  truth  of  the  facts  alleged  in  the  return  to  the  writ  with 
a  view  to  hailing,  remanding,  <]r  even  discharging  the  prisoner.-' 
It  should  be  noticed,  in  conclusion,  that  by  a  sutuequent  Act 
the  action  of  the  writ  outside  F.ngUnd  has  been  limited  to 
those  colonies  or  foreign  dependencies  of  the  Crown  who5e 
courts  hare  no  authority  to  issue  the  writs  or  (o  ensure  thctr 
execution. 

But  the  writ  of  Habeas  Corpus  is  important  not  merely  for 
the  ellicacy  with  which  it  secures  the  lil>erty  of  the  subject. 
1 1  '  determinet  Ihe  whole  relatwn  0/  Iht  jadidal  body  totfardi  tht 
exetutivt' *  For,  since  all  officials  from  the  highest  to  the 
loweit  are  amenable  to  tlie  ordinary  bw  of  the  land,  the 
duly  of  iiisuing  and  enforcing  this  writ  arms  the  judges  with 
the  power  of  reviewing  and  Iknmpering  even  to  the  point  of 
vetoing  the  action  of  the  executive  ;  for  they  may  fail  to  find 
such  action  in  accordance  with  the  letter  of  the  Ian.  Two 
illustrations  of  this  position  must  not  be  omitted.  In  the  first 
place,   notwithstanding  all  their  claims  of  cxua-le{;al   power, 
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tlie  Tiidors  an<l  Stuarts  were  not  so  blind  to  ihc  general 
rcvpTCncc  of  Englishmen  for  their  Common  law  as  to  refuse 
the  assistance  of  the  l^iwyers  ;  and  the  conllicls  of  the  seven- 
teenth centuT)-  over  the  ]>ositioi)  of  the  judges  vcxt  due  to 
the  fact  that,  while  the  reforming  Koyalixts  Mich  as  Bacon 
and  Wcntwortli  rei^ardcd  them  as  the  bc^t  instrumcJits  of 
eonscrvaltve  innorjitiun,  the  parliaincninry  jNtrt)'  held  ihcm 
as  the  exponents  and  defenders  of  thv  ancient  liberties  en- 
shrined in  Ihc  Common  bw.  TIiuh  the  ([ueiiiion  oi  judkial 
indrptHdena  l>e(vimt^  \v\\\.  of  the  larger  <]uc»tion  of  the  mainten- 
ance of  national  rights,  and  e%-cn  an  inquiiy  into  so  tochniral 
a  subject  a$  the  proper  return  to  a  writ  of  habeas  Corpus 
conuincd  in  ilscK  an  ssscnion,  on  the  one  side,  of  the  need 
of  a  strong  executive,  and,  on  the  other,  of  the  permanent 
importance  of  tlie  maintenance  of  popular  rights.  A  second 
illuKlralion  of  the  tonneaiwn  between  ihc  executive  and  the 
judicial  bench  may  be  dr.-iwn  from  the  procedure  in  the  ito- 
called  SusfXHsioH  of  She  Jfaitas  CorfHi  Att.  In  times  of 
political  danger  it  has  been  found  exjiedient  to  pass  iem)>orary, 
Kcncrally  annuni.  Acts  itus[iending  the  action  of  the  u-rit  of 
Habeas  Corpus  in  the  case  of  persons  charged  with  ccrtnin 
s|>cci(ied  crimes  such  as  treasonable  practices.  It  is  important 
to  understand  that  there  is  nettr  anj/t/iin^  /He  a  gtierat 
SHtfemtion  of  the  aetiON  of  the  writ  in  all  eases.  Such 
teni])Orar>'  sux]>enuons  were  fairly  frequent  in  the  troubled 
times  which  succeeded  the  Revolution  of  t688,  and  again  in 
the  Rebellions  of  171$  and  1745,  and  durinj;  the  intermediate 
Jacobite  conspiracy  of  1712, —in  all  aliout  nine  times  up  to 
the  last  of  these  dates.  For  tlie  next  fifty  years  no  measures 
w«re  taken  to  »us|ietid  the  operation  of  the  law ;  but  then,  in 
the  apprehensions  occasioned  by  the  course  of  the  French 
Resolution,  Parliament  under  the  guidance  of  Pitt  took  the 
hitlicrto  unptccodcnied  step  of  renewing  for  eight  yeara  in 
;9«-i!ioi.  succession  an  Act  which  withdrew  tlie  benefit  of  the  writ 
from  all  those  chaiged  with  con-spiring  against  the  person 
and  go^'crnment  of  the  king.'  But  the  jiower  of  the  judica- 
ture in  rwirainl  of  the  e\ecutiw  was  never  more  triumphantly 
acknowledged  than  in  the  means  taken  by  the  ministers  of 
the  day  to  defend  themselves  against  any  legal  liabilities 
which  ibey  might  hara  incurrixl  during  the  suspension.     For 


Etilfine 
May,  iii. 


LIBERTY  OP  THE  SUBJECT 


44J 


(he  writhdrawal  of  Ihc   application   of  the  writs   to   pcnons 
charged  with  certain  crimes  does  not  j>rec!ude  persons  falsely 
cltarncd  from  tedresH  at  the  hands  of  ihcir  nccutvrt  when  the 
Ku.tin^nsion  has  been  lomovcd.     On  the  expiration  of  this  Act 
in  i8ot,  and  again  on  the  occasion  of  the  next  susp<.>nsion  in 
iSi;,'  the  executive  sought  to  protect  iuelf  by  jiTiKUtlng  from  i  Enkiua 
PailiamenI  Acts  of  Indemnity,  that  is  to  say,   'retrospcciivc  Mny,  iu. 
statutes  which  free  persons  who  have   broken   the  law  from  "''*^' 
responiibility  for  its  brexch,  and  thuis  make  lawful  acts  whidi 
when  thc>'  were  committed  wxrre  unlawful.''    The  limitation '  Dicey, 
to  this  othciwisL'  formidable  and  irresponsible  power  of  tlic  ''''• 
executive,  which  equals,  if  it  docs  tiol  surpo^  that  wielded  by 
the  nio»  despotic  of  the  Tudors  or  Stuarts,  is  found  in  the 
aulhoriuitton   of   Parliament,  a   body   ever   jealous    for   the 
maintenance  of  individual  liberty.    Since  1817  thcic  has  been 
no  suspension  of  the  Habeas  Corpus  Act  in  England,  although  ,  ^  j^^_ 
unforitimitely  the  history  of  Irebnd  has  a  different  tale  to  ihine  iU~. 

%  64.  But  besides  the  attempts  to  set  at  noujiht  or  to  e^-ado  ilcthwUdf 
the  action  of  the  writ  of    Hali»s    Coqius,  there  were  other  ]'|^'^*'^J, 
methods  of  undermining  the  liberty  of  the  individual,  'rem-„fihc 
nants,'  as  they  have  been  called,  'of  3  jurisprudcnct:  which  *'"''i==' 
had  favoured  prerogatire  at  the  expense  of  liberty.' '    Among '  '^'"K''?'  _ 
such  was  a  power.  emi>lov%d   by  the  Sctrctary  of  Slate  antl     "V  "'"    , 
based  upon  certain  (wms  ol  the  Acts  for  the  rej^ulation  of  the  general 
press,  by  which  gtruml  uiarrantt  were  issued  for  the  appre-  wftmint* ; 
hension  of  the  unttamed  authors,  piiiUcrg  and  publishers  of 
a  particular  obscene  or  seditious  libel.    This  practice  grew  up 
with  the  Acts  after  the  Restoration,  but  survived  the  ekpira- 
tion  of  the  Acts  ihcnLsclvts  in  1695.     It  wa»  a  very  ready 
meai»  for  the  exercise  of  much  petty  tyranny  both  in  the  seizure 
of  persona  and  of  papers ;  but  it  was  continued.  Inadvertently 
perlinjiK  or,  mure  probably,  on  the  ground  of  usage,  until  the 
whole  question  u-as  raised  both  in  the  law  courts  and  in  Parlia- 
ment by  a  scries  of  cases,  the  chief  of  which  are  associated 
with  the  name  of  Wilkes.     In  17631  for  the  punishmvnl    of 
those  who  had  so  freely  criliiLsed  the  utterances  ot  tin-  govern- 
ment in  No.  45  of  the  '  North  Hnton, '  the  Secretary  of  Stale  C" 
(Lord  Halifa.t)  issued  a  general  warrant  for  the  apptehmsion  "*"*' 
of  the  authors,  ptinicis  and  publishers,  tugellter  with  their 
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papen,  the  e:xecutic)r)  of  which  was  pentonally  superintended 
by  Wood,  the  Undcr-Sccrcaiy.  Under  thin  warrant  forty-nine 
persons  were  arroted,  including  the  editor,  John  U'illcM.  nnd 
a  printer  named  Leach,  but  including  also  many  peifcctly 
innocent  persons;  and  the  whole  proceedings  were  conducted 
with  much  arbitrar)'  violence.  The  first  acrion  which  resulted 
was  that  of  Hevenil  printers  who  had  been  arrested,  against 
the  me.'^cngws  by  whom  the  ancst  was  made,  in  which  Lord 
Chief  Justice  Fiait,  belter  known  by  his  later  title  of  Lord 
Camden,  held  that  the  warrant  was  illegal,  and  the  printers 
obtained  damages.  (Wj^ci  himself  brought  actionsagainsi  both 
Ixiid  Halifax  and  Mr.  Wood. '  From  the  latter  a  jury  at  the 
direction  of  the  same  Judge  gave  U'ilkcs  ;^8oo  damages ;  and 
when  in  1 769  his  action  against  Lord  Httlifa.x  was  brought  to  an 
end,  no  less  than  jCa<^°'>  damages  were  awarded.-  Meanwhile, 
in  1763,  the  printer  /.eiuh  had  al.-rn  obtained  a  vefdict  with 
damages  against  one  of  the  njcssmgcrs  named  Money  ;  aiid,  on 
appeal  to  the  <'ourt  of  King's  Hench,  the  judgement  was  upheld 
liy  Lord  Mansfield,*  Kinally,  in  1765,  in  the  case  of  Enli^k 
V,  Carrington,  Lord  Camden  condemned  the  issue  by  the  Secre- 
tary of  Slate  of  a  general  search-warrant  which  placed  all  the 
bo<^  and  papers  of  a  specified  individual  at  the  mercy  of  the 
messengers  who  conducted  the  search.*  1-Vom  the  law  courts 
the  matter  wn«  l.nken  into  Parliament ;  and  ihc  decisions  of 
Lord  Camden  in  the  Common  Pleas  and  Lord  Mansfield  in 
the  King's  Bench  were  followed  by  resolutions  of  the  Ilouse 
of  Commons,  promoted  by  the  MiniMr)-  of  Lord  Rockingham, 
which  condemned  as  illegal  general  waminis  whether  for  the 
seizure  of  persons  or  of  papers.  'I"hc  refusal  of  the  I^rds  to 
concur  in  a  Declnrator)*  Bill  to  this  effect  was  of  no  moment  in 
the  light  of  the  unanimous  decisions  of  the  law  couns.' 

For  some  lime  the  state  of  ocriain  departments  of  the  law 
itself  can  only  he  described  as  a  direct  encouragement  of 
grt)ss  violations  of  jKTsonal  liberty.  In  ea3.es  where  contempt 
of  court  had  been  committed,  not  merely  by  disrespect  such  as 
could  be  atoned  for  by  an  apology,  but  by  failure  to  comply 
with  their  decrees  through  inability  to  pA)'  the  costs  of  an  un- 
successful suit,  the  courts  of  equity  tlioughi  nothing  of  relegating 
such  unfortunate  litigants  to  imprisonment  fur  life.  Indeed, 
Ihc  case  of  deb/ers  in  general  was  such  as  10  encourage  a  con- 
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siderabic  amount  of  petty  tyranny.     In  the  eyts  of  the  law  the 
Ii<:n(>ii  of  the  debtor  was  the  propt-riy  of  his  creditor  tinlil  the 
dchi   was  discharged :  and    the    debtor,  ihcrcforc,    however 
solveni,  wiLs  luible  at  any  moment  to  arrest  and  detention  in 
a  prison  whoKC  hotrom  have  biM:otne  inidilional.     There  was 
nil    distinction    between    the   fraudulent    and  the  unfortunate 
debtor ;  and  both  &1ike,  if  insolvent,  were  condemned  lo  a  life- 
long imprison  men  I.     From  time  to  time  in  the-  course  of  the 
eighieenih  century-  several  small  mcjisures  of  relief  were  passed; 
but  the  fintt  general  measure  really  dealing  with  the  subject 
w.is  the  Insolvent   Ueblurs'  Act  of  1813,  which  distingui^cd  ;j  Geo. : 
between  crime  and  misfortune  by  allowing  an  insolvent  debtor  •=■  '"^ 
to  get  his  discharge  by  gi^inj;  an  account  of  all  his  debts  nnd 
property.     But  until  1817  Crown  debtors  were  exempted  from 
tiie  o[)i7aiion  of  thii  Act.     In  1S38,  arrest -for  debt,  which  had 
been  limited  by  previous  Acts,  was  abolished  in  all  but  a  few  1  Enikine 
specified  cases,  and  the  lands  of  the  debtor  were  for  the  first  May.  iii. 
time  allowed  lo  satisfy  the  claim.     Il  was  a  natural  corollary  to  **'^*" 
the' 
of 

And  if  the  law  treated  English  citircns  so  hars.hly,  it  was  not  U)  negro 
liltely  that  aliens  would  find  much  favour  in  its  eyes.     The  "'^'^'^'^ 
institution   of  negro  siattry   had   never   been  recogni/.cd    by 
Engti&li  law  :  although  for  the  colonies  or  plantations,  as  they 
were  commonly   called,   il   had    been   legalized    by    several 
stjitutes.     Although  more  tlian  one  Fnglish  Judge  had  pro- 
nounced a  pioii*  opinion  in  favour  of  the  freedom  of  a  negro  on 
F,[igli>li  soil,  yet  the  status  of  a  colonial  slave  in  England  had 
nc^'er  been  called  in  question  until  the  case  of  James  Sommer-  Soni[ncr>| 
sett  in  1773.     He  was  a  negro  who  was  arrested  for  refusing  to  ''""*^'* 
return  to  his  master's  service.     .\  writ  of  Habeas  Corpus  was 
obtained  and  in  the  discussion  of  the  case  before  the  Court 
of  King's  Bench,  l.ord  Mansfield,  ignoring  argiimcnis  dniwn 
from  the  legal  existence  of  rillenage  in  England,  pronounced 
definitely  that  slavery  in  Kngland  was  illegal.     l)ut  despite  the 
elTorts  of  Witbcrforcc  and  hi^  friends,  and  the  promises  of  Pllt, 
the  slave  trade  and  the  institution  of  slavery  continued  to 
be   recognised  in  our  colonies,   until  tlie  unceasing  efforts 
of  Charles   James  Fox   were    erowned  with  a   well-merited  1807. 
success  which  he  himself  did  not  live  to  sec,  and  the  trade 
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in  negroes  was  abanlulcly  forbidden  to  subjects  of  the  Brilish 
Crown.' 

Witb  regard  in/i'rfign  iellUrt,  who  came  to  England  of  their 
ov.-n  (rw;  will,  foreign  merdianH  and  Jews  were  under  Itie 
special  protectior)  of  the  Crown,  which  exacted  heavy  tolls 
from  them  as  a  licence  to  trade,  but  at  the  same  time  granted 
ihera  extensiTe  privileges.  From  Edward  I  to  the  Common- 
wealth the  Jews  as  a  body  had  di.ia|))>oart-d  from  England  ;  but 
I  he  policy  of  Edward  III  had  imcoiin^t-d  the ,  settlement  of 
Flemish  artisans,  and  from  the  time  of  the  Reformation  there 
was  ft  constant  atrcJim  of  religious  and  ])olitica]  fugitives  into 
the  courln,',  wiro  brought  with  them  some  of  the  l»c*t  blood 
■  iSs'Iqj''  '""^  industry  of  Trance  and  the  Netherlands.*  As  the  Crown 
had  extended  an  especial  protection  over  all  foreigners,  sn  it 
reserved  to  itself  the  right  of  expelling  them  from  the  country; 
but  thi*  |Miwer  was  not  exercised  after  the  early  years  of  Flia- 
bcth's  ri-ign.  Durirg  the  jieriod  of  their  retidence  in  England 
all  foreigners  enjoyed  the  same  personal  liberty  as  British 
subjects  :  but  by  the  Common  law  they  were  unable  to  acquire 
landt  to  hold  any  public  office  or  even  lo  exerrise  any  civil 
rights.  The  only  method*  by  which  they  could  become  English 
subjects  were  by  deniattion  under  Ihc  king's  letters  patent,  or 
by  naturalization  by  Act  of  Parliament;  and  even  those  who 
did  not  undergo  either  of  these  processes  were  given  a  itafc 
asylum  against  the  persecutions  of  fordgn  governments.  The 
first  dcpaniirc  from  these  generous  [irinciples  of  treatmeni  was 
due  to  the  alarm  of  the  French  Revolution.  In  1793  the 
Alien  /fi-/,  which  remained  more  or  less  in  force  until  1826 
and  was  renewed  for  a  short  period  in  184^,  placed  foreigners 
under  a  strict  surveillance,  and  required  Miat  the>'  should  be 
rejpstcrcd  and  should  Hw  in  certain  specified  districts.  Vet 
even  at  this  period  the  general  principle  of  repudiating  the 
dictation  of  foreign  governments  as  to  our  conduct  tovrards 
dwellers  on  English  soil  was  maintaine<l,  and  Napoleon's  arro- 
gant demand  that  all  adherents  of  the  old  French  monarchy 
should  be  removed  out  of  British  dominions  was  met  with 
a  flat  refusal.  In  1844  a  further  step  was  taVen  in  the  passing 
of  Mr  Hutt's  N'aturalhation  Att,  which  enabled  aliens;  on 
a  ocrtificatc  from  the  Home  Secretary-  or  on  Inking  the  oath 
of  allegiance,   to  acquire  all   the  rights  of  a   natural   bom 
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subject  short  of  eligibility  for  mcmbrrship  of  I^nrliannml  oi  the 
Privy  Council.  This  has  been  furihvr  amended  and  extended 
by  the  Katuralixation  Act  of  1870.  I'liially,  the  protection 
itfforded  10  fordftnera  has  been  somewhat  modified  by  the 
si^^alllr^■  of  ExtraditioH  treaties  Wfith  the  United  Staieit  in  1842, 
wiih  1-Ninccin  iS43and  »iibi«;i]uenlly  with  most  of  the  civiliRcd 
nations  of  ihc  vorld,  by  which  each  of  th«  contracting  imrtics 
agrees  to  surrender  to  the  other,  criminals  of  that  other  nation 
found  within  its  jurisdiction.  Even  during  the  exdteinent 
ctuscd  by  the  arrogant  demands  of  Napoleoti,  the  En^jlUh 
§!Overnmcnt  did  not  refuse  to  satisfy  Ihc  biter's  compbinls  of 
the  aitacks  m.nde  on  him  by  the  press,  but  prosecuted  for  hbel 
on  Napoleon  a  refugee  named  Jean  Peltier.  Despite  Mackin- 
tosh's able  defence,  he  was  pronounced  guilty,  though  the 
rcneu-al  of  vrar  with  France  precluded  the  necessity  of  calling 
him  «!>  for  judgement.'  England  lia.t,  however,  steadily  ■  EnkineJ 
maintained  her  pw!ii-y  of  granting  an  asylum  lo  political  refugees  Mny,  lit 
as  such,  which,  despite  occasional  abuse,  such  as  the  plotting  ■'^■J'* 
of  the  Orsini  conspiracy  against  the  French  government  in 
1858,  has  brought  to  our  shores  and  domiciled  among  u^ 
often  for  long  years  together,  most  of  the  advocates  of  indi-*/<ii''f.  illi 
vidual  liberty  and  self-government.'  S»-9- 

§65.  There  has  been  occasion  already  to  notice  the  sJmi- I'teeiSoin '  _ 
laiity  between   the  ideas  which  animate  the  uovemmcnts  ofl^'T'^j""-. 
continental   Europe  and  those   whiclj  the  Tiidor  and  early  Ippic'^ia " 
Stuart  sovereigns  endeavoured  to  realixe.    The  jxtmllel  extentts 
to  the  Julies  of  tht  administralioit   totvardi   tht  expreithn  of 
epinioH,    The  Tudors  and    their  imitatonc,    the  first  Stuart 
sovereigns,  no  leia  than  the  French  or   Belgian  government 
of  to-day,  considered  in  all  good  laith  thai  it  was  the  duty  of 
the  administration  to  regulate  'the  ultcrancc  and   formation 
of  opinion '  whether  religious  or  otherwise.     It  was  this  con- 
sideration which  in  their  opinion  justified  them  in  the  main- 
tenance of  institutions  and  of  a  system  which,  if  it  could  have 
been  carried  out,  liade  fair  to  cut  off  all  intelteetunl  advance, 
and  was,  even  in  its  imperfections,  a  formidable  engine  of 
tyranny  over  individuals  and  classes.    The  system  was  centred 
in  that  judicial  committee  which  has  gained  undying  infamy 
as  the  Star  Chamhtr.     'Ihis  body  exercised  a  supervision  not  „"  stu"" 
only  over  great  offenders  who  might  have  set  at  defiance  the  Chiunlcr 
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ordinarf  Courts  of  Common  law,  but  even  over  the  petty 
details  of  private  life  which  affected  no  one  but  ttic  parties 
concerned.  Indeed,  it  canied  the  principk-  of  paternal  goveni- 
ment  to  a  ridiculous  excess,  and  arro|"aled  lo  itself  the  duties 
of  a  public  Censor.'  It  will  easily  be  seeti  tlial,  however 
citcellenl  wa^  the  intention  which  underlay  such  action,  the 
temptation  and  ojiporlunitio  of  indivi<lual  (oppression  were  as 
irresistible  as  they  were  nwinifold.  The  exaction  of  heavy  fines 
often  for  what  were  little  better  than  imaginaiy  offences;  the 
arbitrary  power  of  arrest  which  wss  exercised  by  each  Ctiundllor 
as  well  AS  by  ihe  whole  body;  the  intolerable  interferences  in 
private  quarrels  whether  concerning  pentonn  or  property ;  the 
methods  of  procedure  by  personal  examination  of  the  prisoner 
and  by  torture,  both  equally  alien  to  the  spirit  and  practice 
of  the  Common  law,  all  combined  to  render  the  abolition  of 
Ihe  Sur  Chamber  one  of  the  best  posubte  guarantee  for  th&J 
assurance  of  individual  liberty. 

But  if,  after  the  downfall  of  this  instrument  of  oppression, 
the  executive  did  not  siill  consider  itself  in  the  same  degree 
as  horciofore,  responsible  for  the  guidance  and  control  of 
popular  opinion  ;  yet  it  still  deemed  necessary  certain  measures 
of  precaution  which,  though  never  to  this  day  entirely  dis- 
pensed with,  have  diminished  with  lime,  increased  stability, 
and  the  removal  of  anticipations  of  treasonable  outbreaks. 
The  most  arbitrary  proceedings  of  the  Star  Chamber  were 
hascd  upon  the  evidcnce.^if  not  of  written  papers  often  of 
a  private  nature,  or  of  common  rumour, ^at  best  of  spits  and 
informen  who  were  not  confronted  with  the  prisoner  wliom 
their  charges  were  to  condemn.  But  the  disappearance  of 
that  tribunal,  followed  as  it  was  by  a  long  period  of  [wlilical 
unrest,  did  not  allow  );ovemment,  even  if  such  had  been  its 
wish,  to  dispense  with  the  aid  of  these  useful  auxiliaries.  The 
system  continued  until  the  present  century,  when  the  trial:*  of  J 
those  who  took  pari  in  Ihe  disturbances  of  the  |>etiod  tSry-I 
iSio  furnished  prooU  that  the  conspirators  bad  actually  been 
urged  lo  violence  by  the  emiijarie*  of  the  got'vmment,  and 
the  ministers  who  had  used  them  incurred  an  odium  due 
rather  to  the  system  than  to  their  partiinilar  use  nf  it  \  while 
the  formation  of  a  body  of  detective  jwlioe  has  done  away  with 
tltc  nccctsity  of  employing  such  agents.^ 
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The  of^ani/alion  of  |hc  Post  Office  placed  in  ihe  hands  of 
an  unscrut>iilous  government  another  necessary  but  lempting 
mesns  of  interfering  with  individun]  ficcdom.     Perhaju  it  was 
not    unnatural   that  the   State   in    its  cnpAcity  of  poitl-muter 
should   object  to  facilitate  the  correspondence  of  those  who 
wwe  plotting  its  destruction ;  and  from  the  vc'y  first  the  foreign 
mails  seem  to   have   been   oirefully  searched.     Cromwell  by 
an  Act,  and  Charles  II.  hy  u  proclamation,  reserved  to  the 
rejiTuscntativc  of  the  government  /At  right  t>J  opening  blUrs;  (f)  the 
and  finally,  by  an  Act  of  Anne's  reign,  which  has  been  con-  power  of ' 
limed  by  later  statutes,  the  Secretary  of  Slate  was  armed  with  pj^',"" 
a  power  of  tssuinj;  warranto  for  this  purpose.     Nor  was  the  power  Iciicn ; 
suffered  to  remain  idle ;  and  while  it  was  exercised  (or  public 
purposes  in  ijta,  1745,   and  at  other  times  of  political  danger, 
stHtesmcn  in  office  were  not  above  making  use  of  theii  privilege 
to  incriminate  tlicir  political  opponents.     In  1844  the  avowal 
of  the  Secretary  of  State,  Sir  James  Graham,  that  he  had  used 
this  power,  produced  a  great  upioar  throughout  the  country, 
which    he  only    quieted    by    pri>|iosing    the   appointment   of 
ii  sccn-t  committee  to  examine  into  the  law  on   the  matter. 
The  committee,  which  contained  many  of  the  leading  states- 
men of  both  political  parties,  not  only  entirely  justified  Sir 
James  Graham's  conduct,  hut  also  recommended  no  allemlion  1  ErikincJ 
of  the  law.     The    Secretary   of  Suie,  therefore,  to  this  day  Mny,  iu. 
retains  his  former  authority  to  open  leliere.'  **'■"■ 

But  in  the  sixteenth  and  seventeenth  centuries,  by  f»r  the  (,/)  ten 
most  important  method  of  influencing  public  opinion  was  ihe>'>'>p'>f  >li 
strict  (tntership  which  was  c.vcreised  o%'<r  all  prinltd  mailer.  ?'"■• 
At  first  this  censorship  was  placed  in  the  hands  of  iIk-  Church  ; 
but  after  the  Reformation  it   became  part  of  the  prerogative 
of  ibc  Crown,  who  appointed   the  licenser  and  granted  a 
nionopoly  of  printing  to  London  and  in  a  restricted  measure  '  Pmihc 
lo  the  two  Universities,  under  the  supervision  of  the  Siaiioners'  '^-  '7^> ,  1 
ComfMiny,  the  Archbishop  of  Canterbury  and  the  itishop  o'sig-n""''' 
London.'     Under  Khrabeth  special  sti^utes  armed  the  judges  ^ajgjli, 
with  the  power,   through  tlic  >i:rdicis  of  suhsifrvient  juries,  <"■  »■        , 
of  punishing  the  publication  of  an)-thing  approaching  to  ttie  \^^^°' 
expression    of    seditious    opinions.'    Under    these   statutes  H^tum,] 
sentence  of  death  was  passed  upon  Udall  {xt^^i)  for  an  alleged  >.  vA-      ' 
libel  on  the  bishop*  ;•  Barrow\nA  GntMWood  {tsB6)  for  the '"^""'"^J 
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WTJting  of  Bcdilious  books : '  and  Penry  for  a  suspected  con- 
nection with  the  Martin  Marprelate  tracts.^  Rut  since  the 
supervision  of  nil  0[)inion,  whether  cjtoken  or  written,  wax  |rjrt 
of  the*  lopl  prcroj^ativv,  not  Ica.^t  among  the  diitieit  of  the 
Star  ChAmbur  was  its  work  in  the  suppression  of  all  unlicensed 
political  discussion.  Under  the  first  two  Sluarls  the  opposiliori 
excited  by  their  misgovern  me  nt  kept  the  members  Active.  The 
Severe  punishments  of  heavy  fines,  mutilation,  whipping,  irk! 
prisonment  or  banishment,  which  were  inflicted  for  various 
Puriiaii  publications  upon  Leighlon  (rftjo),*  Prynnt^^  /Surfpit, 
Sasttirifk  (1637),' and  iMhttrm  i;\f>%%)^ 'Kunt  merely  siKximenS 
of  the  exercise  of  ihc  prerogative  of  the  Crown  through  tho 
Council  in  this  respect,  'nic  actual  restrictions  on  the  libeny 
of  printing  were  drawn  lighter  by  an  ordinance  (^  the  Coundl.1 
But  the  overthrow  of  the  Star  Chamber  did  not  mend  matiers{ 
aj»d  the  severe  nalrictions  imposed  by  tht  l^ng  Parliamenj 
upon  printinj;,  woduccd  the  strong  plea  for  freedom  in  Milton'i 
'  Areopagitica.^  After  the  Restoration  the  Licensing  Act  ol 
1661  placed  the  whole  control  of  the  press  in  the  hands  of  thQ 
government,  and  the  regulations  were  vcr>'  similar  lo  thotfl 
which  had  been  in  vogtie  under  Kliubeth.  From  1671)  to 
1685  the  Act  was  suffered  to  lapse;  hul  a  decision  of  the 
iudgcs  armed  ihc  f'rown  with  precisely  analogous  powers  af 
common  law.*  The  Ai:i,  howevi^,  was  le^^ved  oti  James  11^ 
aa:ession,  and  la.stcd  until  1695.  when  it  was  finally  ^.tiffered 
15  expire:  and  with  its  expiration  'a  censorship  of  the  preq 
.jvas  for  ever  u-nounccd  by  the  law  of  England.'"  | 

Bui  a  theoretical  freedom  is  compatible  with  very  seruni^ 
practical  icatrictions ;  and  the  direct  control  over  the  pres^ 
was  succi^dcd  by  such  serious  impediments  lo  free  crilicisni 
and  expression  of  opinion  as  were  offered  by  the  impo-tition  n| 
tt  siamf>  duty  on  nfw$/'i>J>rrs  and  aditriistm/Hh.  and  a  vigorout 
execution  of  the  laws  of  libel.  The  fust  Stamp  Act  of  thij 
kind  was  imjio^ed  in  17x2  and  was  found  so  successful  boUj 
as  a  meant  of  revenue  and  as  a  check  on  the  publication  d 
cheap  papers,  that  by  the  end  of  George  II's  reign  the  amoun 
of  the  duty  had  bctn  quadrupled.'*  In  1819,  by  one  of  the  'Si 
Acts,'  th«  duty  was  extended  to  leaflets  and  tracts  which  hai 
hitherto  been  considered  too  *li(:ht  to  be  i-alled  newspapers,  bu^ 
which  were  widely  circulaicd"    Hut  the  Reform  Act  of  183 
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nalurallf  followed  by  a  dilTcicnt  atiiiudc  on  the  part  of  the 
adminiMralkm  towards  fugitive  criticism.  ITic  duly  on  ad- 
vert Isf  in  cms  i>as  reduced  in  1S33  and  abolt&licd  in  iS$i; 
and  a  similar  fnlc  bc:(i.-tl  the  siamj)  on  i)eu'S|ia]>cr&  in  1836  and 
1855  rc&pcciivi-l)-.  'I'hi;  l:isl  hindrnncv  lu  th«  niultiplicuiun 
of  cheap  newspapers  was  swcpi  away  in  the  abolition  of  the 
duly  on  paper  in  1861.' 

FeiiiapK  ;i  more  serious  impediment  to  rrcodom  of  dis- 
cuitiion  wait  really  foriued  by  fAi  parlial  administralinn  and 
the  tHhjuitons  inUrprelatian  of  the  Law  oj  Libtl.  Under 
Williiira  !1I  and  Anne  parly  reding  ran  sii  liigli  lliai  any  one 
who  insulted  the  dominant  |>arty  wa*  treated  as  a  libeller,  and 
the  nholc  InHuencc  of  the  governtncni  na»  used  to  procure 
tiis  punishment  by  a  sentence  of  the  law  courts.  The  cffcci 
of  so  potent  a  weapon  at  a  time  when  political  discussion  was 
unusually  active  cnn  easily  be  imagined,  Under  the  first 
two  Georges  the  contempt  of  a  t;°^'<^"^">*^l  which  had  more 
elli<'^<:ious  means  at  its  (hspustl.  causetl  it  to  treat  the  libellous 
utterances  of  its  opponents  in  tlie  pre»  with  unu>ual  tolcnmce. 
But  meanwhile,  the  judges  had  h^n  maturing  that  perverted 
reading  of  the  law  which  was  not  slow  to  declare  itself  on  ihc 
increase  of  political  discussion  which  marked  the  accession 
of  Geor^  III,  and  in  support  of  a  government  which  deter- 
mined to  gag  the  expression  of  adverse  opinion.  This  inter- 
pretation, gradually  evolved  as  circumstances  called  it  forth, 
consisted  of  three  propositions,  each  of  which  may  beideniil!ed 
for  convenience  sake  with  the  particular  case  whicli  estabhslied 
iU  Ahhough  the  chief  interest  of  the  trials  which  aroxe  out 
of  the  publication  of  No.  45  of  the  '  North  Ittiton '  turned 
rather  on  the  question  of  the  legality  of  ^ener.il  wairarits ;  yet 
in  ihe  trial  of  the  primer*  Lord  Mansfield  had  bid  it  down 
{ I )  thai  it  Kww  tht  prin'in<t  0/  the  j'ki/ge  ahnr  to  dtiermint  the 
criminatity  6f  a  HM.'  '['his  left  to  the  jury  merely  ihc  deter- 
mination of  the  comparatively  immaterial  issue  of  the  fact  of 
its  publiouion,  which  in  the  majority  of  cases  would  not  be 
disputed.  This  rcadiii;;  of  the  law  was  accepted  and  enforced 
by  all  the  judges  with  the  wie  exception  of  l.ord  Camden. 
The  juries,  however,  not  unnaturally  resented  on  iJtteiprctation 
which  practically  removed  the  sole  remaining  security  for 
freedom  of  the  prcu ;  and  in  iodiicct  way  s  they  endejvouied 
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of  Ihc  Ijiw  for  sixty  yearn  nftt-r  tlic  firet  intiTprclntion  liad  been 
exploded  by  the  Libel  Acl.  The  fJirriud  which  followed  179J 
was  one  of  stn>ng  reaction  ;  And  ihe  icprc&sivc  measures  of 
a  government  which  was  not  unnaturally  but,  as  tlii;  event 
proved,  was  unnecessarily  alarmed  al  the  ihrtalened  outbreak  of 
popular  opinions,  for  a  time  at  least  suspended  many  of  those 
safeguards  of  individual  libctly  which  had  been  .already  secured. 
Thus  it  was  only  in  1843  that  I^ord  Carapbdl's  Zffe/ Wr/ 6  4  7  Virt/ 
allowed  a  defendant  10  plead  in  excuse  ihe  truth  of  an  on-  <^-  ^■ 
favourable  erilicism  and  its  publication  for  the  public  benefit ; 
and  a  publisher  to  prove  llie  publication  of  a  libel  without  his 
consent 

The  liberty  of  the  press  was  thus  placed  upon  its  present 
footing.  Unlike  the  law  of  many  European  nations,  in  England 
freedom  of  discti.ssion  does  not  rCKt  upon  the  guarantee  of  an 
article  in  the  con«litution,  There  is  no  censorship  of  the 
press;  and  misuse  of  the  press  is  punished  b>'  the  ordinary 
courtii.  Thus  such  punishment  is  only  inflicted  for  statements 
which  shall  be  proved  to  be  a  breach  of  the  law.  In  other 
words,  the  law  of  the  press  is  merely  pan  of  the  bw  of  libel : 
the  offence  consij>ii^  in  its  publiration,  and  all  concerned — 
whether  writer,  publisher,  or  printer— aie  individually  and 
equally  liable.  'I-reedom  of  discussion  in  England,'  it  has 
been  pithily  said,  '  is  little  else  than  the  right  to  write  or  say 
an>tbing  which  a  jury,  consisting  of  twelve  shopkeejiers,  think  '  Dicey, 
it  expedient  should  be  said  or  wrincn.' '  ^3'- 

S  66.    Until  comparatively   recent    times,  one  of  the    most  U)  ilc- 
formidable  menaces  to  indivi<1ual  liberty  came  firom  the  con-  Pj"^™™ 
nection   between   the  executive  and  the  judicial  body.    The  "udgra  m 
necessity  for  a  separation  between  these  two  powers  waa  so  little  'he  Crownj 
understood,  that  it  was  b>'  no  ruoina  uncommon  for  an  official, 
whether  a  niembci  of  the  Council  or  a  sheriff,  to  judge  an 
o^ender  against  an  order  whiclfhe  had  himtelf  isstied.     In 
the  eyts  of  a  bureaucratic  goveinmcnt,  this  method  had  the 
advantt^  of  ensuring  for  its  members  immunity  from  any 
legal   consequences    which   their  arbitrary  acts  might    have 
incurred.     And  even  tlie    esL-ibli.shment  of  a   more    highly 
organised   s>slcm  of  admini^tcition  has  only  very  gradually 
recognized  the  distinction    between  the  executive  and  the 
Judicial  powers.     The  hoid  Chancellor  stilt  fonna  part  of  etety 
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Cabinet :  until  little  more  than  a  century  ago  the  Clianrell' 
the  ExchcquiT  from  time  to  time  exen:t«ed  judicini  fimrlions:- 
early  in  the  pfcst-nt  ccnltiry  the  Ix»rd  Chief  Justice   Elltn- 
borough  was  a  member  of  ihu  miniMr^-  or  'All  llie  T^ilonts.' 
I'he  connection  of  llie  fudges  witli  the  Houbc  of  LoTd^i  liasi 
bocn  notioed  in  an  earlier  chapter.     They  were  regarded  «x| 
eouncillon  of  tlw.-  Crown  in  judicial  maitcrs,  and  Ihe  defenders  1 
of  the  royal  preroiptirc,  or,  as  Bacon  dCKcribcd  tlient,  iis  '  lionsi 
under  the  throne'    Nor  was  this  position  quest i on i-d  until  the' 
use  which    the  Stujirts  made  of  ihcm   in  their  att8Clc§  upon' 
individual  liberty,  withdrew  from  Englishmen  the  protection  of! 
that  Common  law  in  which  had  bun  their  boasted  s«eurily 
from   national  opprextion.     Indeed,  no  small  portion  of  the 
strength  of  tlw  Stuartx  rented  on  the  bet  that,  in  the  majority 
of  aisc«,  the  kings  had  on  their  side  the  technical  inlerpreiation 
of  the  law.     Vet,  although  the  decisions  of  the  bw  courts  were 
quite  subservient  to  the  wishes  of  ihe  Crown,  there  was  so 
much  opposition  to  the  Ciown  among  the  lawyers,  that  in  1 6)8 
Charlc:!  1  contemplated  excluding  them  from  Pailianienl,  as  in 
itiif)  he  had  excluded  some  of  the  cuunlrj'  gentr>-  by  making 
Ihcm  sherifls.     '["his  marked  diflerenc%  in  the  senlinienU  of 
lawyers  who  were  in  office  and  those  who  were  not  bound 
by  an  olTicial  position,  is  easily  accounted  for.     In  its  desire 
to  exalt  the  authority   both  of  the   law  and  ol  the  courts 
which  adminiticT  it,  the  lq;al  profession  naturally  tends  to 
rercccncc,  perhaps  unduly,  the  supposed  source  of  the  law. 
But  while,  on  the  one  side,  the  lawyers,  if  left  to  themselves, 
naturally  looked  at   the    king  through  the  medium   of  the 
Common   law,   the  judges   and  legal  oflkiBis   would   be  as| 
much  disposed  on  their  part  to  regard  the  law  througli  the! 
medium  of  the  king.     To  lawyers  out   of  olfice,   then,  the 
law  was  the   first    consideration,   arvd   its   guurdinnship    the 
most  sacred  trust  of  the  royal  prerogative :  the  judges  and 
others  who  were  appointed  by  the  king  and  held  office  only 
during  his  good  pleasure,  gave  their  first  tliought  to  the  inter- 
pretation <>f  Ihe  royal  will  through  the  medium  of  the  existing 
law,  ar>d  weie  thus  not  infrequently  led  to  give  decisions  both 
prejudicial  to  individual  liberty  and  subversive  of  Ihe  plain 
teaching  of  the  Common  law.    Thus  it  is  carefully  to  be  bonie 
in  mind  that,  without  the  exercise  of  any  undue  iuflucni 
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th«  (>att  of  the  Cnwrn,  the  judges  were  [treparcd  lo  give  de- 
cisions favourable  lo  the  pFcrogative  nr  even  lo  the  known 
wishes  of  ih(-  monarch.  Of  this  then-  ucrt-  two  noteworthy 
instances  at  ilie  wry  licginning  of  thr  quarrel  between  the 
Commons  and  the  Crown.  In  ifio6,  in  the  cx-lebralcd  case 
of  Baity  the  judgeif  distinguished  between  the  ordinaij'  and 
extraordinary  prerogative  of  the  Crown,  uttribuled  to  the  latter 
the  right  of  levying  the  customs,  for  ihi;  refusal  to  jiay  which 
iht;  pri-soner  was  being  tried,  and  definfrd  it  a*  a  iiower  which 
the  Conimon»i  could  in  no  way  dimini.sh.'  In  the  caw;  of 
CaMn,  or,  as  it  should  more  rijjhtly  bf,  <_'olviHc,  in  accordRncc 
with  the  ittony  desire  ijfthe  kins  and  in  the  face  of  a  Pariia- 
incnl  unwilling;  to  legi.^tatc  on  the  nunicr.  twelve  out  of  fourteen 
judges  decided  that  Scotch  fosl-nati,  i.i-.  those  born  after  ibc 
accession  of  James  I  to  the  English  ihronc,  were  natural-bom 
tubjects  of  the  English  Crown,'  niis  position  of  the  judges 
as,  in  a  very  real  and  important  sense,  acrvanis  of  the  Crown, 
may  be  iltusirateil  in  three  wayj.  (■)  At  the  firesciit  day,  the 
gm-ernmcnt,  when  in  doubt  as  to  the  le);aliiy  of  a  proposed 
course  of  action,  lakes  the  advice  of  the  Uw  officers  of  the 
(riown — the  Altomc>'.<jenera)  and  Solicitor- Genera  I  for  the 
time  l>cing.  The  government  of  the  seventeenth  century  in 
a  simitar  predicament  consulted  the  judges.  The  result  was 
ihnt  the  judges  were  often  called  u|>on  to  take  part  in  cases  in 
which  they  had  already  [iledged  themselves  by  tho  expression 
of  an  extra-judicial  opinion.  Thus  they  were  called  upon  to 
give  such  opinions,  under  Kizabcth,  as  lo  the  legality  of 
commitment-s  by  counetl,  with  a  result  already  noticed :  under 
James  1,  as  lo  the  legal  power  and  limits  of  proclamations, 
when,  however,  the  judges,  under  the  leadership  of  Coke, 
[>ronounced  a  decision  adverse  to  the  Crown : '  and  lUmilarly 
under  Charles  I,  as  to  the  binding  force  of  the  I'ctilioR  of 
Right,  which  they  proceeded  to  explain  away  ;'  and  as  to  the 
legality  of  the  levy  of  ihipmoney,  in  which  they  fully  upheld 
the  action  of  the  Crown.'  (a)  Until  the  time  of  the  Stuarts 
the  dismissal  of  a  judge  for  pc^iticHl  reasons  had  beert  an 
event  of  infrequent  occurrence,  and  throughout  the  reign  of 
Elijiabcth  not  a  single  instance  it  lo  be  found.  Bui  with  the 
dismissal  of  Chief  Justice  Coke  by  James  I  in  )6i6*  the 
judges  were  gn'en  cause  to  lenli/e  that  they  Iteld  office  at 
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ihc  king's  good  pleasure,  nor  mre  they  allowed  lo  forget  iL 
Id   i6i6  Chief  Ju^icc  Crew  wag  diGmi<si.-d  for  refming  to 
acknowledge  the  lenity  or  fonrcd  loans:'  in    1630  Chief 
Ban>ci  \ValtCT  met  with  a  like  fate  for  <{U(.i(tioning  the  bw- 
fulnea  of  actions  taken  against  tncmbcis  of  the  House  of 
Cominoiu  for  their  conduct  in  the  House;'  white  in   i£j4 
Chief  Justice   Hcath'x  opposition  to  ahiivmoney  caused  his 
summary  removal  from  the  bench.*    These  arc  only  (he  more 
}>rominciit  instances  of  the  use  of  a  power  which,  eo  long  as  it 
existed,   was  too  tempting  to  leave  unemployed.     For.  the  I 
KcKUiiation  still  left  the  appointment  of  the  judges  entirely  in 
ihc  king's  hands ;  and  ilie  removal  of  other  means  of  influence 
made  it  doubly  ncccvsar>' that  Charles  II  and  his  brother  should 
liave  a  subservient  bench,     Thus  under  Charles  11,  three  Lord  \ 
CItuncetlOTs,  Clarendon,  Shaftesbury,  and  Bridgeman  (who  was, 
howcwjr,  only  l.ord  Keeper),  thiee  chief  justice^  and  six  judges  1 
were  dismissed,   notoriously  for  political  reasons.    Juracs  II  | 
used  hi.t  authority  even  more  arbitrarily  ;  for  in  three  years  he 
had  purged  the  bench  of  no  leu  than  twelve  judges  who  had 
refused  to  aid  him  in  his  schemes ;  and,  more  thorough  in  hit 

rads  than   his   predecessor,   lie  set  himself  lo  break  Ihc 
r  of  the  gentry  by  sysleinaticnlly  striking  off  the  lists  of 
justices  of  the  peace  those  who  were  not  suDicicnily  complaisant 
to  his  wishes.*    But  (3)  in  the  Star  Chamber  the  'l^idors  and* 
early  Stuarts  had  an  instrument  for  keeping  tlie  Courts  ofj 
Common  law  in  subservience.     Among  other  ways  of  affectingt 
this,  the  mcmlicTS  of  that  body  did  not  hesitate  to  use  their 
extra-legal  authority  for  the  purpose  of  reprimanding  the  judges 
who  might  have  given  a  decision  adverse  to  the  Crown  or 
had  refused  to  submit  to  the  ro>-al  dictates.    'I"hus,  in  the  case 
of  Ctfmmtndams,  as  it  is  called,  the  judges,  under  the  leadership 
of  Coke,  refused  to  obey  the  royal  command  to  stay  ihdr 
judgement  until  they  had  spoken  viih  the  king.    The  rest  of 
the  judges  were  forced  to  submission  by  the  Star  ClLimlier, 
and  Coke's  obduracy  was  punished  with  di.*missal.' 

Indeed,  the  one  }:rcat  cxrcption  to  the  ordinary  atti 
the  SluaTt  judges  nas  Sir  Etluttrd  Cekf.  In  his  early  days' 
had  sought  advancement  by  subservience  to  the  Crown  ;  and, 
as  Attorney -General,  he  conducted  the  case  agnitisi  tlic  con- 
spirators of  the  Gunjiowdcr  i'lot.     In  1613  be  had  been 
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Chier  Justice  of  tlie  King's  Bench.  But  what  he  valued  more 
than  high  position  or  royal  bvour  was  the  Common  law,  of 
which  he  w^s  the  nio).t  learned  exponent  of  his  time.  He  was 
in  no  sense  ft  .staicsman,  htit  a  taw)-er  pure  and  umplc,  and, 
like  the  common  bwjtirs  of  the  day,  tno.tt  pedantic  in  his 
treatment  of  ihc  Liw,  In  (he  three  years  during  which  he  was 
at  Ihc  head  of  ihc  common-law  courts  he  made  il  his  endeavour 
(a)  to  bring  all  the  courts  in  England  under  the  Court  of 
King's  Bench,  and  (0)  to  set  up  ihe  twelve  judges  as  arbiter* 
between  the  Crown  and  the  nation.  His  attempt  to  gain 
these  two  objects  brought  him  into  collision  with  three  powerful 
bodies.  The  issue  of  prohibitions  laid  upon  (i)  //t^  e<(Utiasli(al 
tmrtt  the  preliminary  burdwi  of  proving  that  ca»es  which  came 
before  them  lay  within  their  jurisdiction.  By  bis  use  of  prohilM- 
tions  Cuke  fell  foul  of  thoic  courts  in  Ihe  cascN  of  AZ/fr' and  Sir*  r>ud<ncr, 
William  Chaneey.^  '1  he  Statute  of  Praemunire  forbade  iippenh  "-  4°- 
to  any  otht-r  court  agaimt  sentences  obtained  in  the  '''"S'' j,  /ji 
courts.  By  premising  that  the  king's  court  meant  the  Courts 
of  Common  law  alone.  Coke  attempted,  in  the  cases  of 
Glaiwitk  and  AiUnf  to  twist  this  slatuic  into  a  bar  to  the'/^it 
claim  of  (ii)  C/ianetry  to  find  a  remedy  in  cases  in  which  the"'-  "• 
decisions  of  the  Common  law  had  been  nianife^tly  erroneous. 
The  king;,  however,  came  to  tlie  re.tcue,  and,  by  the  adricc  of 
the  Attorney -General  Bacon,  who  was  Coke's  prorcuional  and 
political  rival,  he  confirmed  the  claim  of  Chancery.  But  Coke 
did  not  scruple  to  quancl  with  (iii)  tht  Crown  it.telf.  He  had 
a  particular  dislike  to  the  extra- judicial  opinionx  demanded  of 
Ihe  judges;  and  in  t6to,  in  the  mntlcr  of  the  Proclamations, 
he  gave  a  decision  adverse  to  the  Crown ;  while  in  i6i  i  be 
opposed  the  attempt  which  the  king  made  to  put  an  end  to 
the  practice  of  prohibitions.  In  1613  the  king  tiatuiferrecl 
hioi  from  the  headship  of  the  Common  Plea.s  to  that  of  the 
King's  Bench,  a  technical  promotion  whose  loss  of  salary- 
made  it  a  real  punishment.  But  Coke's  new  position  on[y 
spurred  htm  on  to  the  accomplishment  of  the  two  objects 
which  he  had  set  before  himself.  In  the  case  of  Ptathint  he 
not  only  objected  to  an  attempt  of  the  Council  to  intimidate 
the  judges  by  the  *auiicular  taking  o(  opinions,'  that  is,  by  the 
practice  of  consulting  them  imlividually,  but  bis  advene  decision 
forced  that  body  to  leave  the  trial  to  the  ordinary  process  of 
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ihf  Common  law.'  Finalljr,  his  refusal  to  submit  to  the  roji 
whhes  in  the  i'»l-  or  Commfudams  filled  up  the  meastire  ^ 
his  iniquiti«,  and  in  lAtA  he  wax  (li.tnn.v%ed  from  the  King 
Hench  and  ihc  I'rivy  Council,  He  cnttrcd  I'lirlianicnl  ai] 
became  ihc  lender  of  the  legal  pany  in  the  opjiosiiion,  thl 
identifying  the  popular  cause  tvitli  the  maintenaiioe  <if  the  I&1 
He  had  a  chief  hand  in  the  drafting  of  the  Petition  of  Rigli 
l)u[  death  removed  him  nta\<.-  yean  litfore  the  auibrcsk  of  tl 
Civil  War.  \ 

This  [wuer  of  intimidation  through  the  Council  was  denii 
to  the  later  Stuarts,  but  ihc-y  '  packed '  the  bench  with  a  sbami 
lessncss  as  well  as  a  success  which  left  ihcm  no  ciusc  to  regi) 
the  loss  of  other  means  of  influence.  CharU  s  1 1  and  James  \ 
took  every  care  to  appoint  tit  inMrunienti  for  the  work  in  hani 
TTie  most  unscnipultui*  w:is  appointed  Chief  Justice  at  a  tritio 
moment — Scrc^gs,  with  a  view  to  the  triaU  arising  out  of  t^ 
Popish  Plot ;  Pemberion,  in  order  to  condemn  Lord  KucscB 
Saunders,  to  annul  the  charters  of  ilie  boroughs :  while  Jaroe 
in  all  methods,  men:  violt^nt  tJian  his  pn-deoesior,  employe 
hi.s  .tubservicnt  bench  to  l^alixc  that  (li.ii Killing  power,  whifl 
in  Charles'  handK  had  twice  failed,  for  tin-  admission  of  Kom^ 
Catholics  into  the  army.  This  was  the  result  of  the  decisis 
in  the  collusive  action  of  GoiiHen  v.  /fain.*  The  state  I 
Wliich  the  bench  of  judges  waii  thus  reduced  may  be  gather^ 
from  the  fact  that,  after  the  Revolution,  all  the  ten  judges  wJj 
were  then  in  office,  were  summarily  dismincd.  | 

The  Revolution  removed  the  means  of  some  of  the  woti 
excesses  of  tlic  Stuarts ;  although  for  the  removal  of  otheq 
equally  important,  the  baste  uitli  which  the  Bill  of  Rights  h^ 
been  drawn  tip.  forced  the  country  to  wait  for  some  yeaf 
Among  these  was  the  appointment  and  tenurv  of  the  Judge 
which  at  length  found  mention  in  the  Act  of  Settlement.  He) 
it  was  provided  {%  7),  that,  after  ttie  accession  of  the  Hanoveri^ 
line,  'judges'  commissions  be  made  ^uamJiu  te  Unf  grsseriik 
and  their  salaries  ascertained  and  establisherl ;  but  upon  t| 
addre^  of  both  Hou§cs  of  Parliament,  it  may  be  lawful  j 
remove  them.'  In  two  particulars,  however,  the«  importai 
ofhcials  still  remainL-d  personally  attached  to  the  Crown  :  th4 
commissions  ceased  on  the  death  of  the  reigning  sovereign, 
]>art  of  their  salary  continued  tn  be  a  charge  upon  the 
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List.  Koih  these  hindrtinces  Ik  tlic  com^lftc  indc|jendence  of 
ihc  judges  were  lemovcd  on  the  accession  and  larf;<:!y  l>y  the 
personal  initiative  of  George  III,'  The  judgw  weic  ihiis  frwtd 
troni  all  those  sinister  influences  which  in  the  scventecnlh 
eenlury  had  made  them  the  most  powerful  allies  of  the 
executive  in  its  inroads  upon  personal  libciiy.  But  the 
authority  of  the  Crown  did  not  thereby  lose  a  chief  support  in 
its  contests  with  social  disorder.  The  whole  previous  training 
of  the  judges  places  them  ii|ion  the  «id«  of  existing  authority, 
and  the  omnipotence  of  pri.-ctdi:nls  in  the  English  law  courts 
i*  a  formidable  barrier  to  aiiythini;  approaching  violent  inno- 
vation. During  the  alarms  caused  by  the  progress  of  French 
revolutionary  [irinciples,  the  sternest  upholder  of  authority 
could  not  have  accused  the  judges  of  any  undue  predilection 
for  libeity  of  opinion ;  and  the  repressive  measures  of  the 
legislature  weie  unly  loo  well  seconded  by  the  sc^-crc  sentences 
of  the  judges  on  all  prisoners  charged  witli  seditious  acts  or 
speeches.  The  chief  victims  between  179J  and  1794  were— 
in  England,  Thomas  I'ainc  for  his  book  'The  Rights  of  Man'; 
and  in  Scotland,  Thomas  Muir,  the  Re*'.  Fyshc  Palmer  and 
Willijini  Skirving.  the  secretary  of  a  Society  calling  itself  'the 
Convention  of  the  Friends  of  the  People'  in  Edinburgh,  who 
were  all  three  condemned  to  varying  terms  of  transportation. 
But  public  feeling  nn-otlcd  from  this  severity,  ami  when  the 
juries,  which  had  at  first  been  in  complete  harmony  with 
the  judges,  began  as  their  only  .illernative  lo  acquit  political 
prisoners,  a.  lull  followed  in  indictments  for  political  offences.' 
The  measure*  of  the  legislature  proved  sufficient  lo  repress 
all  atlemiiu  at  iutlicen»ed  association  for  politicjt  purposes; 
but  the  freedom  of  the  press  wa.i  more  <lil!iculi  to  curb. 
Here  too,  however,  the  judges  came  to  the  rescue  of  tht 
government,  and  from  1799  to  i8ri  the  laws  of  libel  were 
administered  in  a  way  that  left  little  to  be  desired  by  those 
in  authority.'  The  subject  need  not  be  pursued  further. 
Similar  feelings  animated  the  conduct  of  the  judges  in  the 
trials  which  resulted  from  the  renewal  of  social  disorder 
between  i3t7  and  1830;*  but  the  complete  vindication  of 
authority  on  the  one  side,  and  the  infusion  of  a  milder  and 
more  sympathetic  spirit  into  tlie  legislature  on  the  other, 
have  combined  to  render  unnecessary  any  such  accumulation 
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of  hanih  laws  backed  up  by  tievere  judicial  sentences,  as 
which  so  unliaj>pily  characterised  ihe  last  half  of  the  long  reign 
of  George  III. 

It  remains  to  be  briefly  noted,  in  this  connection,  that  it 
only  comparntivcly  recently  th«t  trial  by  jury  has  formed  a  real 
safegtuird  to  the  liberty  of  the  tndividunl.  It  has  been  seen 
tliat  for  a  long  while  the  jury  did  not  cast  off  the  cliaracter  of 
witnesses  in  bvour  of  its  modern  form  of  judges  of  fact.  The 
members  of  a  jury,  then,  found  thcnij>elv»  attutileil  by  two 
dangers.  They,  no  less  than  the  judges,  were  liable  to 
(«)  SMmmfitit  befort  the  Star  CAamfifr  fnr  verdicts  cnntran,'  to 
the  wishes  of  the  executive,  and  were  severely  punished  if  they 
refused  to  reconsider  what  they  had  done,  'ITius.  in  15541 
when  Sir  Nicholas  Throckmorton  was  acquitted  of  treasonous 
partiiiiKilion  in  W'yatt's  rebellion,  the  jury  was  heavily  fined 
and  iniprisonwl.^  A  more  lejtal,  though  not  less  iniquitous, 
rcGtraint  upon  a  jur>-nian  was  (**)  a  penonal  mpeiuibitity  for 
hii  vtrdUt.  Uy  a  writ  of  attaint  the  verdict  of  a  jury  in  civil 
cases  was  Uable  to  review  at  the  hands  of  a  fresh  jury  of 
twenty-four.  In  so  far  as  the  first  jut}'  were  regaixJed  aa 
witnesses,  a  reversal  of  their  verdia  convicted  them  of  perjury, 
and  the  members  were  punislied  with  imprisonment  while  their 
lands  and  goods  were  lieW  forfeit  to  tlie  king.  The  writ  of 
attaint  was  not  legally  abiilisbcd  until  1S16  :  when,  however,  the 
jury  lost  their  character  of  witnesses  it  fell  into  disuse,  But 
until  the  decision  of  Chief  Justice  Vaughan  in  the  case 
Bmhtll,  the  jury  were  conudercd  amenable  to  legal  penal 
for  their  verdict.'  Yet  for  some  time  it  ncemed  as  if  the  jur 
had  only  escaped  from  the  Star  Chamber  to  fall  into  the  hands 
of  the  judge.  Charles  H.  attempted  tosccurc  the  condemnation 
of  his  political  opponents  through  juries  manipulated  by  sheritTs 
in  the  royal  interest.  He  did  indeed  so  obtain  the  execution 
of  Lord  Russell  and  of  Algernon  Sidney,  while  it  wax  only 
a  timely  Hight  that  the  leader  of  the  ojiposition,  Shaflcs' 
saved  himself  from  a  similar  fate.  Hut  all  the  intimidation 
exercised  by  the  judges  was  ineffectual  to  force  the  jury  to 
stibservience.  Despite  the  careful  selection  of  the  jury, 
seven  bishops  were  acquitted.  Indeed,  after  the  Revolution 
judges  discovered  that  their  orUy  avenue  to  complete  control 
over  a  prisoner's  fate  lay  in  a  perverse  misreading  of  the 
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Such  must  be  the  explanation  of  the  extraordinary  interpreta- 
tion of  the  law  of  libel'  The  undue  severity  exercised  by  the  '  p.  j^a. 
judt;es  in  the  political  triaU  of  the  re\-olut)onar>-  period,  were 
at  last  ni^t  by  llie  juries  irith  the  mnic  courage  n-ith  which 
their  prixleceanon  had  met  and  Anally  ranquishcd  the  judge*' 
reading  of  the  libel  Uns :  and  sentences  of  acquittal  in  the  case 
of  Millci'  (1770),  Hardy  and  John  Home  Tooke  (1794),  and 
Hone  (iSi;)— to  oienlioR  but  a  few  o(  tlic  raosi  prominent — 
were  a  conclusive  proof  tliat  the  surest  guararttee  for  individual 
liberty  would  not  be  sacrifice^l  by  those  to  whose  best  interest 
it  was  that  it  should  be  maintained  inviulnte. 

%  67.  One  of  the  most  serious  dangers  which  from  time  Tht . 
to  time  threatened  the  individual  liberty  of  Englishmen, 
came  from  the  undue  use  and  extension  of  the  principles  of 
MiLtTARV  SBRvicB-  This  may  be  described  conveniently 
in  connection  with  the  history  of  the  methods  employed  at 
various  times  for  the  defence  of  the  country  against  foreign 
attack.  T\\e  land  forces  may  be  said  to  have  been  based  on 
one  or  oilier  of  three  principles — (i)homage;  (i)  allegiance; 

(J)  p«y- 

Altliough  not  the  first  in  point  of  time,  the   principle  of<i)Tlic 
homage   may   be   most  conveniently  dealt   with  first  of  all,  J'")'"'''' 
because,  unlike  the  other  two,  it  has  entirely  disappeared  out  '^'^' 
of  the  ammgetnentt  of  a  modern  military  force.    The  most 
effective  part  of  the  Anglo-Saxon  military  arrangements  was 
that  which  lepte^nted  the  Comitatut  described  by  Tacitus — 
the  dux  or  leader  with  his  comilcs  or  band  of  noble  yaudis,* '  S.  C.  $7, 
who  on  IIjc  con<iuest  of  Brituin  de\'elopcd  into  iJie  Icing  and  *S  'J-  U' 
the  body  o(  landowners.     They  hod  fonncd  the  profrssTonal 
army  with  which  the  chief  had  carried  out^is  conquest,  and 
grants  of  bnd  had  been  given  them  in  recognition  of  their  past 
services  and  with  the  understanding  that  similar  service  would 
be  continued. 

But  as  the  personal  clement  in  the  relations  between  king 
and  thcgns  dwindled  away  and  as  thcgnhood  extended,  the  need 
of  some  new  baiis  for  a  reliable  military  force  would  be  felt. 
Now,  the  great  work  of  the  Norman  Conquest  was  to  simplify  ttrfoic  ihe\ 
the  complicated  relations  of  Anglo-Saxon  life  by  '  territorializing '  N<Tiu»n 
them  all,  that  is,  by  binding  up  all  duties  and  services  with  ^'"™1'«="'  ^ 
the  possession  of  land.     But  it  seems  quite  possible  that  the 
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terrilorialixing  of  what  Uoflcn  considered  the  most  important 
of  such  duties — that  of  mililary  service — had    begun   Ion 
before  the  invasion  of  William.     A  document  assigned 
the  first  half  or  the  tenth  centur)-  tctls  us  that  i-ven  it  ceo 
could  attain  to  thegnhood  if  to  the  powcssion  of  five  hide: 
of  land  he  added  s|>ccial  swrice  to  tht  king.'    'I'lic  five  liides 
•  may  denote  the  unit  of  military  service.     There  is  much  meniion 
of  it  in  Domesday  in  that  connection.     On  the  other  hand,, 
wc  arc  told  of  thc^ins  who  had  other  thegns  under  them  owin 
military  service  to  the  Ciown:*  tht;re  is  evidence  that  the  king 
sometimes  allowed  his  ecclesiastical  tenants  to  compoiind  fo 
the  militai)'  service  which  was  due  from  their  lands,  and  tho 
lord  seems  even  to  have  been  alloned  to  exact  a  fine  fro 
a  tenant  who  refused  to  obey  the  summotie  to  the  host.    A! 
this  looks  like  an  incipient  feudalism.     It  would  be  very  much 
to  the  kin^i's  advantage  that  the  service  of  the  great  thegns 
should  be  settled   in  amount,  and  that  they  should  be 
sponsible  for  the  service  of  the  smaller  folk.     Things  migh: 
be  tending  in  this  direction :  the  king's  chaners  might  even 
occoiionally  contain  stipulations  for  definite  mililary  service. 
But  we  have  no  real  warrant  a&  yet  for  saying  that  military 
service  and  the  tenure  of  land   were  inseparably  connected, 
that  'the  land  was  being  plotted  out  with  fivchidc-units,'  that 
the  '  fivc-hidc  rule  obtained  throughout  a  large  pan  of  England  * 
or  that  ordinarily  '  in  the  eleventh  century  the  king  could  onl; 
ask  for  one  man's  service  from  every  five-hides. '' 
I'  This  tcnilorialiiing  of  the  militttry  service  was,   howeverj 
quickly  completed  by  William  I   in  his  iniToduciion   of  ilm 
PBUDAL   LEW.     I.aods  weic  definilely  granted  out   by   the 
Cun<iueror  on  condition  that  their  holders  would  disch.-irge  at 
least  pait  of  their  obligations  by  military  service.    Tho  unit  of 
service  was  the  knight's  fee,  but  the  obligations  of  individual 
Icnants-in -chief  of  the  Crowi)  varied  from   the  liability  for 
appearance  in  person  or  by  deputy,  to  re)ii>onsilnlity  for  a  large 
number  of  fully  equipped  knights.     It  docs  not  seem  lh«t  the 
number  demanded  by  the  king  bore  any  strict  relation  to  the 
sItc  of  the  tenant's  estate.*    The   materials  at  our  disposal 
prove  the  existence  of  a   number  of   estates  which,  while 
differing  widely  in  siic,  bore  the  same  tinbilities  for  military 
service.*    Thus  it  sccuu  likely  that  (his  sex  vice  was  arbitrarily  1 
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I'lxed  by  the  k'ma  wl)en  he  granted  i)ie  e&Uic,  perhaps  as  has 
been  suggested,  in  tcxms  o(  xn  uiiii  of  five  kiiighis.  In  any 
case,  the  amount  o(  the  service  van  a  Imrgniii  l>etween  th« 
Icnanl-in-cliicf  :ind  tlio  Ciown,  an<l  the  tcn.inc- in-chief  alone 
was  responsible  for  the  performance  of  the  service  due  from 
hil  estate.  Moreover,  seldom,  if  ever,  did  he  enfeoff  or  make 
permanent  provision  for  tlie  full  nutnber  of  knight.t  for  vhich 
his  estate  was  liable :  the  biitance  of  the  service  due  remained 
charged  on  his  denivsnc,  and  the  Asstw  of  Anns  imposed  on 
liim  the  obligation  of  keeping  in  stock  Ilie  jiropei  equipment 
for  the  teini>orar)'  doeri  of  that  sen'ice.i  Over  the  siie  of  this 
feudal  levy  there  has  been  much  <Ii»'pute.  'I'he  legend  of 
Ordcncus  Vitalis,^  that  the  (!on(iueror  piovided  for  a  force 
of  60,000  knighu,  and  the  more  sober  calculation  of  Stephen 
Segrave  in  the  thirteenth  century,  which  fixed  it  at  33,000,  may 
be  dismtMt^  as  equally  improbable.  On  the  one  side,  it  has 
been  ihouj^ht  ^  ihat  not  even  the  officials  of  the  Exchequer 
were  able  to  fix  (he  number  of  existing  knights'  fees,  and  that 
the  ascertainmcm  of  this  was  the  chief  object  of  Henry's  ll's 
inquiry  in  1166,  of  which  the  few  extant  returns  form  our 
CAilicst  authority  for  the  organization  of  the  feudal  host  in 
England.  But  on  the  other  Mde,  it  has  been  pointed  out  that 
such  ignorance  on  the  jwrt  of  the  Crown  officials  was  im- 
possible on  the  supposition  of  an  original  bargain  bctwt^^n  the 
tcnants-in -chief  and  the  frronn,  and  that  what  Henry  II  really 
desired  to  ascertain  in  1 166  was  the  number  of  knights'  fees 
which  liad  been  created  on  each  estate.'  More  probable 
conjecture:!,  of  which  the  proofs  are  too  long  to  give  here, 
have  placed  the  available  number  of  kntghls  al  between  tive 
and  seven  thousand.* 

From  the  very  first  establishment  of  the  feudal  fwcc  the 
kings  seem  to  have  realized  the  diflicullics  inseparable  from 
its  exittencc.  and  to  have  made  ever)'  effort  to  modify  and 
gradually  to  destroy  it.  The  0.«h  of  Salisbury  withdrew  fn»ra 
every  English  !.ubtenant  all  e\cuse  for  ol^edience  to  the 
ordinary  feudal  rule  of  following  his  immediate  lord  in  pre- 
ference to  the  overlord.  Despite  this  precautionary  measure, 
the  events  of  Stephen's  reign  showed  that  the  existence  of  tlie 
feudal  levy  was  highly  (a)  danxerout  to  the  Crown.  Moreover. 
the  limited  temi  of  the  service  proved  it  to  be  (b)  ineffeetwt/or 
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foreign  war/arr.     For,  a  large  part  of  the  time  vould  be 
sumed  in  journeys ;  ii  considerable  portion  of  the  levy  consisted 
of  Axlesiastics  whose  constant  oppoution  limited  the  serf  ice; 
while  the  division  to  wliich  the  enfeofTed  knights'  fees  were 
often  subjected  rendered  it  difficult  to  get  full  service  even  of 
the  limited  amount,  since  the  owner  of  n  half  fee  vras  only 
liable  for  half  the  usual  service.     As  to  ihe  whole  question  of 
/Ae  IMility  of  the  mtdhefal  army  fofortigtt  itntice,  it  is  to  be 
noted  that,  under  ^Villiatll  11  and  even  at  a  later  date,  the 
obligation  vox  taken  to  include  the  fyrd  or  national  militia;' 
that  scutagc.  or  the  commutation  for  personal  service,  applied 
to  bishops  who  could  havL-  no  foreign  liefs,  and  10  simple 
knights  who  would  be  mostly  of  Knglish  bltth,  so  that  noj 
difference  was  made  between  home  and  foreign  sen'icc.    It  isi 
true,  however,  that  the  introduction  of  scutage  might  be  con*  I 
strued  ax  implying  a  doubt  whether  service  could  be  demanded  1 
of  Englishmen  in  a  land  where  they  had  no  fiefs.     But  in  1177 
eftrls,  barons,  and  knights  crossed  the  Channel  for  Henry  11 
against  France.'     And   if  there  had   been   doubts  or   even  \ 
(f)  quarrfJt  ovtr  the  fortiga  serviee    under    Henry    11    and  I 
Kichaid  1,  the  doubts  were  set  at  rest  and  the  quarrels  eouire- . 
qucntly    ineicascd    by   the  loss  of   Normandy  in    1 304 ;  for, « 
while  the  new  nobility  of  Henry  II   had   never  boasted  ofll 
possessions  out  of  England,  the   king's  excuse  for  claiming 
itervice  in  his  lands  on  tlie  other  side  of  the  Channel  was  now 
entirely  taken  away.    Thus  the  pleas  put  out  by  the   ft-udal 
.  tenants  as  an  excuse  for  not  rendering  service,  took  two  forms, 
(t)  Sometimes  they  claimed  that  their  tenure  did  not  include 
scr>'ice  abroad.    Tliis  was  urged  by  Uishops  Hugh  of  Lincoln  . 
and  Herbert  uf  Salisbury  to  Richard  I 's  demand  in  1198  for 
a  force  of  300  kni^^hts  lo  serve  him  for  a  year  in  Normandy  ; ' 
and  by  the  northern  barons  in  1313  when  they  refused  to  follow 
John  to  France.*    On  the  other  hand,  the  barons  who  led  the 
opposition  to  Edward  I  which  ended  in  the  confirmation  of 
the  Charters,  refused  to  go  to  Gascony  while  the  king  himself 
went  to  Flanders,  since  (i)  their  service  abroad  only  meant 
personal  service  with  tlie  king.' 

It  is  small   wonder,   then,   that    the    kings  attempted 
modify   the   organir^tion  of  the  feudal    levy.     The  cfTccI   of 
(i)  the  Oalk  of  Salhbury  has  been  already  mentioned. 
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anarchy  of  Steplien's  re^  Kpurred  hix  sunreisont  on  to 
further  effort*.  TTie  first  »tteTnpt  to  get  rid  of  a  large  portion 
of  tht-  feudal  (okc  was  by  (ii)  Sntiagt.  This  vntn  3  payment 
in  plm-v  of  pergonal  Gcrvicc.  ai  >  varying  but  definitely  deter- 
mined rate,  and  is  generally  said  10  have  bct-n  lirat  applied 
by  Henry  II  in  1156  lo  the  t'liurch  lands  held  on  militar)- 
terjure,  in  order  to  ensure  in  some  fomi  a  service  to  the  per- 
formance of  which  conslAnt  dillicutties  were  raised  by  those 
from  whom  it  was  due.  In  1159  it  vas  extended  to  the 
agrarii  mHites,  as  they  arc  li-tnied  by  the  chronicler.'  The 
«drantage  of  this  was  that,  while  the  king  thus  got  rid 
of  the  most  cumbersome  and  disctintenled  portion  of  the 
feudal  levy,  be  procured  for  himself  a  sum  of  money  with 
which  he  coutd  hire  mercenary  troops  for  his  foreign  wars. 
It  seems  possible,  however,  that  i>cuia);e  originated  earlier 
than  the  reign  of  Henry  II.  Domesday  contains  notices  of 
])ayment  in  lieu  of  military  service,  whetlicr  the  payment  was 
made  to  a  substitute-  or  direct  to  the  Crown.  MorcovxT, 
since  a  great  baron  rarely  provided  by  definite  cnfcoffipent  for 
the  whole  of  the  service  due  from  his  estate,  he  must  hare 
found  substitutes  for  that  portion  of  it  which  remained  charged 
upon  h\^  demesne.  It  tios  been  conjectured  that  scutage 
reprcsL-nlcd  the  sum  paid  to  such  subslitulci,  which  there  is 
much  reason  10  suppose  ""as  pai^  as  early  as  the  rcigri  of 
Heniy  I  to  the  king  instead.  The  forty  days'  service  required 
of  a  feudal  tenant  bear^  a  definite  relation  to  both  the  mare 
and  the  pound,  in  varyinj;  rates  of  either  of  which  scutotte  was 
aiter«'ards  exacted.  It  docs  not  seem  idle  to  suppose  tiiat 
the  substitute's  probable  pay  of  41/.  or  64.  a  day  for  foity  days 
gives  the  clue  to  the  amounts  exacted  under  the  name  of 
scutum  or  shield-money.'  The  history  of  scutage  n  a  tax 
is  porsued  elsewhere.  Another  device  employed  by  Henry  J I 
for  lessening  the  numbers  of  the  feudal  Ic^^  was  the  appli<-jition 
to  it  of  the  principle  of  a  (iii)  Quota.  In  1157  he  called  on 
every  two  knights  to  supply  a  third,  who  should  thus  bu  at 
his  service  for  four  month.i.  In  the  same  iray  Richard  I,  in 
1 194,  summoned  a  third  pan  of  the  knight  service  of  the 
kingdom,' although  in  119S  his  attem[>t  to  obtain  a  force  of 
300  knights  for  a  year  on  the  iiame  principle  was  dL-feutcd  by 
the  resolute  attitude  ofihe  two  bishops,     [n  1205  John  provided 

2   II 


'.S.  C. 
119. 

Monte. 


'  .f.  C.  91 
Cm/eiH!  ^J 
Bfii, 
line  7, 


tine  14. 


'  Ufd. 

K.  Huvc- 
<.\va,  iii. 


466 


ENGLISH  CONSTITUTIOXAL  IIISTORV 


himself  with  a  tenth  pan  of  ibe  full  feudal  force  equipped  by 
'  5.  (T,  aSt.  the  abfiteiiiion  of  the  remaining  iune<ienths;'  while,  under 
Henry  III.  the  year  1234  rumiahcs  an  instance  of  a  Aimilar 
service.  The  princil>le  wai  mmL-<l  even  beyond  the  feudal 
levy.  Ffir,  (he  kings  did  not  haiiaie  t(>  (tv)  eou/ound  the 
ftudnl  font  with  the  Itxal  /ynt,  whether  by  rendering  the 
holders  of  knights'  fees  liable  to  the  As&iic  of  Arms,  by  i 
posing  the  system  of  quota  alike  on  the  fyrd  and  the  feudal 
tenants,  or  by  summoning  the  Iwo  bodies  for  both  of  which 
theslterilf  nra^t  in  tlie  main  res]>onMble,  to  meet  at  the  same  tim 
and  place.  The  bsl  method  to  he  noticed  aimed  at  the  di 
armament  of  the  feudal  force  by  n  measure  that  pi.iclicull 
amounted  to  its  degradation.  (v>  Distraint  of  kHigkthood  was 
a  measure  by  vhkh  all  holders  of  a  certain  quantity  of  land, 
irropeciive  of  the  tenure  by  which  they  held  it.  were  for' 
cither  to  laVe  uimn  them.iclves  the  duties  and  Tesponsibilitt 
of  knightly  tenure  or  to  jwy  a  he«vy  fine.  It  may  be  t 
its  primary  object  was  the  degradation  of  the  knightly  bod; 
by  the  wholesale  inir6duciion  into  it  of  those  who  had  no 
pretensions  to  gentle  birth.  But  it  equally  served  the  purpose 
of  swelling  the  royal  coffers  with  the  feudal  dues  of  those 
willing  ;ind  the  finu  of  (hose  unwilling  to  accept  the  dignity  thus 
thrust  upon  them,  and  of  increa&it^  tlie  number  of  perwns 
who  would  be  eligible  as  knights  of  the  shire  in  Parliament 
'i1ie  earliest  instance  of  a  lev)-  of  this  kind  is  in  1114.  and 
others  occur  under  Henry  III  ;*  but  it  seems  doubtful  Mhether 
they  referred  only  to  tenants-in-chicf  of  ihc  Crown  or  w 
intended  to  include  tenants  of  other  lords.  Under  Edward 
bowe\'cr,  all  such  doubt  is  removed.  In  1178  the  sherilTs  are 
directed  to  force  the  knightly  rank  upon  all  holders  of  land 
worth  j£to  a  year, '  whosesoever  tenants  they  are '  (>Ar  ^uocun^ue 
tttteanf)}  The  reluctance  of  the  freeholders  lo  undertake 
Ihi.i  burden  is  probably  accountable  for  the  early  fluctuations 
in  the  quail ficut ion.  In  1185  this  is  lixed  as  high  as 
esutc  of  the  annual  value  of  £.\oo.  But,  until  the  lime  of  t 
Tudors,  an  estate  of  £,^0  seems  to  hare  been  the  distinguishing 
mark  of  an  esquire  who  wanted  nothing  but  his  own  willingness 
ot  the  command  of  the  king  to  advance  him  lo  knightly  rank. 
The  increase  in  general  wealth  and  the  fall  in  the  value 
money  probably  account  for  the  advance  of  the  qualifyi. 
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sum  by  Elizabeth  to  an  estate  of  ^40,  at  which  rate  both 
James  I  and  Charlet  I  imposed  the  obligation.  It  vaa 
abolished  by  the  Ixtng  ['arliamenl ;  iind  the  dcsituction  of 
feudal  tenures  on  the  accession  of  Charles  U  removed  all 
possibility  of  its  revival.  It  must  be  borne  in  mind  that  these 
cfToits  of  ihtr  Crown  to  rid  itself  of  the  ftnidal  lery  were  by  no 
means  systematic.  The  feudal  force  wax  still  occnsionally 
called  out  in  full  nunibi:n  when  ihc  king  took  the  lield  in 
IKison ;  but  these  various  endeavours  to  suppress  it  were 
practically  crowned  with  success.  I'or,  chiefly  by  iheir  means 
the  minor  tenants-in -chief  of  the  Crown  became  blended  with 
the  general  body  of  freeholders :  the  caste  spirit  provoked 
by  feudoliim,  after  a  moinent'»  glorillcation  under  the  name 
of  chivalry,  sank  under  the  discredit  which  attached  to  thai 
spurious  form  of  military  enthusiasm :  and  with  the  general 
decay  of  feudal  obli^jalious  into  a  mere  means  of  ralsinf 
revenue,  new  and  more  ellii^ciou-f  methods  were  found  of 
providing  for  the  defence  of  the  country.  The  last  occasion 
of  the  summons  of  the  feudal  levy  was  as  late  as  Charles  I's 
Scotch  war  in  1640. 

§  68.  The  earliest  j)rinciple  on  which  military  scr\icc  was 
based  was  that  w!iich,  with  the  establishment  of  monarchy, 
cnmc  to  be  known  as  (1)  ai/egiaiKr.  Tacitus  describes  the 
Gghtinfi  force  of  the  German  tribes  as  the  nation  in  arms 
organized  according  to  J>agi,  each  of  which  sent  its  hundred 
warriors  to  the  host'  In  Anglo-Saxon  times  we  find  mention 
of  a  threefold  duty  which  by  upon  every  freeman.  This 
'included  hirkhol  or  miiintcnancc  of  local  fortifications,  brk-bel 
or  repair  of  bridges,  and  fyrduag  or  duty  with  the  Fvrd, 
a  national  militia  which  seemed  to  carry  on  the  system  described 
by  Tacitus.'  llie  service  was  enforced  by  a  heavy  penalty  for 
neglect,  called  fyniteiU^  which  varied,  according  to  the  rank 
of  the  offender,  from  forfeiture  of  his  land  to  a  moderate  line. 
After  the  settlement  of  the  English  the  fyrd  may  have  sunk 
into  neglect;  but  the  spasmodic  character  of  the  Danish 
invasior>3  led  to  its  revival,  and  .Alfred  organised  it  into  two 
halves,  alternately  for  active  service  and  on  a  retwrve.  But  as 
society  became  more  complicated,  or  a;s  equip'' 
more  elaborate  and  costly,  the  original  lialiil 
tiactcd.     By  cotntnvndation  or  oihawio 
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could  so  compromise  his  freedom  nnd  its  obligations  that  ht 
could  escape  his  duty  aliogcther  or  lay  il  permanently 
anothcv:  whik-  whole  loitiis  and  even  shires  were  able  K 
oompouiiil  Tor  iht^  duty  hy  a  fixtd  :imamit  in  men  or  even  11 
money.)  Ainon);  the  tild  Kn{;liKh  inslilution.i  retained  by  lh( 
Conqueror,  the  fynl  hdd  n  ihief  ]>lact:.     He  itnd  his  successor 
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their  struggles  with  the  Nomian  batons.'    William  II,  howe\'er,- 
did  not  scruple  to  use  it  a&  a  nieaiis  of  extortion  also.     In  1094J 
Ranulf  FUnibard  summoned  the  troops  to  HsKiingK  for 
expedition  to  Normandy  and  then  fleeced  them  of  their  jour 
money,  leaving  thctn  to  make  their  way  home  as  best  the] 
could.*     But  Ihc  new  system  of  government  inaug;uraicd  bj 
the-  Conquest  brought  out  two  fri>Ki/>lts'm  connection  with  the 
position  of  the  fyrd.    William  I's  action  in  iheOaihofS-iliabury 
,  >fibund  it  dt^finitfly  in  ih<-  thrown   by  l,i\  ;ui  (Mtl:  of  .-Ukjiante 
which  i;uiiersi!»it'il  all  iL-mial  or  oiht-r  tiy.    Tlius,  in  liic  language 
of  the  lawyers,  licgc  honin^c  was  due  in  England  lo  the  Wing 
alone,  whereas  on  the  coniincni  it  could  be  exacted  by  ever 
lord  who  had  Und  to  bestow.     Again,  although  William   II 
and,   in  great  emergencies,  some  of  hit  KUcccKiors,  thought 
theniselven  justified  in  using  the  fyrd  for  foreign  warfare,  lh< 
accepted   theory  limited  its.  use  to  (i>)  (IffiNsht  war  alorMs.1 
Certainly  it  was  often  (malted  out  for  Welsh  and  Scotch  wars,! 
but,  without  any  undue  wresting  of  language,  these  minlit  be| 
regarded  as  wars  of  defence.     It  was  put  lo  its  legitimate 
use  in  such  contests  as  the  victor)'  of  Archbishop  'l'l)urstar 
over   David  of  Scotland  at  the  battle  of  the  Standard   OE 
Northallerton,  and  the  defeat  of  William  the  Lion  at  AlnwicS 
in  ii74>     On  both  these  occasions  it  was  called  out  to  rcpei 
invasion. 

It  must  havL-  been  (uirtly  ut  Iir^st  as  a  tribute  to  the  piuti 
usefuUiess  of  the  fyrd  that  Henry  II,  in  1 181,  gave  it  a  inor 
defmite  organisation  in  tlic  '\^'i"\f  -trmt  All  freemen  (^  1-3 
were  to  posseis  arms  of  a  <)uality  differing  according  to  ihei? 
wealth,  and  their  liabilities  ($  9)  were  to  be  assessed,  if  necessary, 
by  a  sworn  jury  of  lliaii-  neighbours.  It  is  noticeable  that  this 
liability  attached  itself  to  all,  '•"cn '"  f'-n'ini  r.-mnfa  ■o,w<\,-  viHir* 
(§  nljUirl  JcWT  (fl  7I  iTi-rri  ri|iaiiiillv  ami'trfl'  The  next  ccrv- 
tury  witneued  tlircc  important  du^^elupmenti  in  the  systems 
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(a)  v///(tftt  wtre  iiulnded  in  the  liability ; '  instead  o(  the  whole '  S 
^nibble  force,  (^)  sometimes  only  a  ^uota  was  called  out,  as  ^^' 
in  1 33 1  when  n  writ  was  issued  lo  the  SherifTof  Gloucester  for 
the  equipment  of  aoo  men  at  the  expense  of  those  who  were 
not  odled  out :  *  (y)  the    fyrd  was  amneettd  with  Iki  polia  ■>  Ihid.  36 
system,  and  was  organised  under  a  constable  for  that  punJO*c.' '  md.  37a 
The  double  and,  in  earlier  dajrs.  inseparable  duties  of  militar}* 
serriee  and  of  police  in  its  xatious  departments  had  atmtfs 
been  incumbent  on  the  freemen  of  the  country  in  ibcir  local 
organizations.     Henceforth  the  latter  tended  lo  become  their 
chief  employ  men  1,  and  (lit-  Sfaiule  of  Sf'iw/icsfer  under  Edward  I  "85. 
summed  up  the  jiosition  of  the  fyrd  after  all  iheie  changes, 
further  organiJiing  the  whole  MKlcm  in  the  matter  uf  equipment 
and  placing  it  under  the  superintendence  of  appointed  justices.* '  /*"'■ 
Indeed,  the  military  duties  of  the  fyrd  were  already  being  ^'°^' 
rendered  useless  by  the  employment  of  new  methods  of  raising 
troops.    The  duty  of  semcc  in  the  fyrd,  combined  with  the 
custom  of  making  use  of  a  <}uoia  of  the  troops,  whether  feudal 
or  national,  at  the  king's  disposal,   led  to  the  granting  of 
Comtitismni  of  Array  \o  royal  officers  for  the  forcible  levy  or 
impressment  of  a  s])edfied  number  of  men.     'I'hus,  in  1 3S3, 
Ldward  I  had  comniiHiuned  a  certain  William  dc  llutillcr  to 
'elect' —  that  is,  to  press  or  pick — tooo  men  in  Lancashire. 
Henceforward    the    use  of    this   method    of   midng    troops 
becomes  frctiucnt,  with   the  variation  that  sometimes,  as  in 
1294,   the  numbers  of  the  men  to  be   impressed  were  not 
fixed  beforehand.     Under  Edn.-ird  1  men  thus  impressed  were 
taken  into  the  royal  service  and  paid  by  the  king:  but  under 
Edward  II  commissions  of  array   bseame  a  grave   national 
abuse  and  a  heavy  item  of  indirect  laxation ;  for,  the  counties 
and  town *hii» 'where  the  iroojis  were  levied,  were  forced  to 
pay  their  wugct  and  to  Mipply  them  with  better  arms  than  the 
Statute  of  Winchester  reijuired.     '('he  result  was  so  convenient 
to  the  king  that  I'arliamcnt  had  to  return  again  and  again  to 
the  attack  of  the  abuse.     An  Act  of  1317,  repeated  in  1353 
and  confirmed  in  1401,  established  the  principle  that  except 
in  cases  of  invasion  such  troops  should  not  leave  their  counties, 
and  then  only  by  .-icquiescence  of  Parliament  and  at  iheex|>ense 
of  tlic  I'rown.'    This,  however,  by  no  means  slopped  the  cril. '  Cf.  (>.  jj 
Commissions  were  issued  frequently  under  the  Tudors  and  tlie 
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Meanwiiilc,  the  old  obligations  of  the  fytd  had  not  bee' 
extinguished.    They  were  revived  in  the  icigns  of  Edward  \'I 
and  Queen  Mar)'.     By  a  statute  of  1550.  amended  by  another 
in  1558,  the  muMering  of  the  national  militia  was  takcti  away  ' 
from  the  sherifT  and  given  to  a  new  officer,  the  lord-lieutenant 
of  the  county ;  while  the  contributions  of  pcrso*fs  of  property 
were  carefully  regulated.     The  effccl  of  t?fis,  however,   was 
short-lived ;  for  under  James  I  the  repeal  of  the  Statute  of 
Winchester  did  away  with    the   speeial  obligation    to    possess 
ann»,  though  not  of  course  with  the  common-law  obligation  of  'I 
defence ;  and  (he  want  was  supplied  by  the  collection  of  pro-  * 
visions  and  magazines  of  arms  into  one  place  in  each  county.  1 
One  of  the  first  acts  of  the  Long  Parliament  vras  to  condemn  l 
commissionit  of  array  or  the  compulsory  imprcMmcnt  of  soldiers  ., 
to  icneoutside  the  country,  a.*  illegal,  'save  in  <ulic  of  nercssity 
of  inva.sion  or  by  reaxon  of  tenure."    They  went  even  further ; 
for,  the  two  '  Army  I'lots '  whereby  the  king  sttemptcd  to  use 
the  army  which  had  been  raised  for  the  Scotch  war,  for  the  i 
purpose  of  overawing  Parliament,  k-d  the  Commons  to  secure 
for  their  own  nominees  the  command  of  the  local  forces.     It 
was  proposed,  therefore,  that  Parliament  should  take  into  its  | 
own  hands  tlie  nomination  of  the  lords  lieutenant  who  should  | 
obey  the    orders  of  the  House  of  Commons,  and   for  two  t 
years   should  be  irremovable  by  tht-  king.     I>espitc  Charles'' 
refusal,  the>'  proceeded  to  carry  this  into  efiect,  and  were  thus  P 
gtiilty  of  as  great  illegality  as  the  king  who,  hot  with  standing  [ 
the  Act  of  the  previous  year,  lc«cd  troops  by  commissions  trf  1 
array.     The  first  motion  of  the  Restoration  Parliament  was 
a  declaration  that  any  Act  was  invalid  without  the  king's 
consent,  ntid  that  tlie  sole  command  of  any  force  by  land  or 
SCO,  or  of  the  national  militia,  wa»  in  tlie  hands  of  the  Crowo. 
At  the  same  time,  provision  was  made  by  statute  for  keeping 
up  the  militia  as  a  national   force;  and  it  acquired  a  threat 
popularity,  not  only  on  account  of  its  strong  local  connection, 
but  because  it  was  regarded  as  emphatically  the  army  01  the, 
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nation  as  opposed  to  the  regular  troops  who  Tormed  panicularly 
the  arnifof  the  Crovrn.  The  king  appointed  the  lord»-Heu  tenant 
with  the  pow-cr  of  nominating  officers  and  whh  the  general  con- 
trol of  a  foTirc  in  which  the  liabilit)'  to  st-rvicc  now  rested  upon 
property.  It  became  in  fact  a  local  force  officered  by  Ihc  local 
gentry,  manned  by  thdr  tenants,  and  controlled  in  the  county 
itseUl  Both  socially  nnd  constitutionally  it  enjoyed  an  unique 
position.  Hut  during  ihc  first  half  of  the  eighteentl)  century 
the  coniinued  mainicnancc  of  the  sUmding  army  caused  the 
militia  to  (M  into  neglect,  and  on  its  rcofgani/ation  in  1757 
consider.') Um  changes  in  detail,  though  not  in  the  local  principle, 
were  introduces.  The  power  of  the  central  authority  was 
increased ;  for,  to  the  Crown  was  given  a  veto  on  the  appointment 
of  officers ;  the  number  of  men  to  be  raised  was  settled  before- 
hand and  appOTiioned  to  each  district,  nnd  the  choice  was  to 
be  made  by  ballot ;  while,  instead  of  special  exemption  as 
hitherto,  the  militia  at  times  of  service  was  liable  to  the 
Mutiny  Act.  At  the  same  time,  to  the  Crown  was  given  the 
important  power,  with  the  ultimate  sanction  of  Parliament,  of 
embodying  or  specially  calling  out  the  militia  in  case  of  appre- 
hended  invasion  or  of  actual  rebellion.  The  force  was  embodied 
on  several  occasions  previous  to  1315:  but  the  large  numbers 
of  men  which  were  drafted  from  il  into  the  army,  especially 
during  the  Peninsular  war,  did  away  with  much  of  its  peculiar 
diaracter  as  a  defensive  force.  After  1S15  the  militia  fell  into 
decay,  and  in  iSit)  the  ballot  was  suspended,  But  in  1853 
the  force  was  placed  ujion  il.s  modem  footing ;  and  during  the 
Crimean  War  and  the  South  African  .War  it  has  done  excel- 
lent service  at  home  and  abroad,  in  garrisons  and  in  the 
field.  Enlistment  has  now  become  voluntary,  though  resort 
might  be  hod  to  the  ballot  if  the  numbers  fell  short  of  ihoae 
fixed  by  I'arliamcnt.  The  new  army  system  inaugurated  in 
i3;i  removed  the  control  of  ihc  militia  from  the  lord^ 
lieutenant  and  vested  il  in  the  Crown  through  the  .Secretary 
of  State;  the  money  voted  for  the  miliiia  forms  part  of  the 
army  eMiinates,  and  not,  as  formeily.  a  separate  grant ;  vhile 
the  regiments  themselves  arc  Tccltoned  as  battalions  of  the 
regiments  of  the  line,  which  lake  their  name  frofn  nnd  have 
tlicir  headquarters  in  the  respective  counties. 
4Sut  die  readiness  of  the  nation  to  accept  tbo 
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tlie  ancient  fyn)  is  not  lo  be  measured  by  the  number  or  enlist- 
ments in  the  modem  militia.  The  'citizen  armies'  which 
a  s)-5tem  of  conscriptioa  has  given  to  many  European  nations, 
find  tlieir  caunterpftrl  in  the  English  Voluittttn.  Societies  for 
national  defenee  can  be  traced  as  early  as  the  Tudor  times, 
and  nic  still  rcprescjitcd  in  the  Honourable  Anillery  Company 
of  lK>ndon.  The  trained  hxx\^%  of  the  City,  which  were  to 
prominent  during  the  Civil  Wars  and  ihe  Commonwcalih) 
probably  come  under  thi-  same  head.  Biil  the  first  general 
formation  of  a  roluntcci  force  caiiie  when  the  American  U'ar 
of  Independence  had  almost  denuded  Ireland  of  her  uittiitl 
garrison,  and  a  threatened  invasion  from  France  led  the 
govcmm«tl  to  accept  for  the  defence  of  Ireland  sennal 
voluntarily  enlisted  corps,  whith  soon  numbered  over  40,000 
men.  This  organization  became  political,  and  played  no  un- 
important part  in  procuring  frisli  parti  amen  tar>'  independence 
and  in  the  establishment  of  what  is  known  as  '  Orattan's 
ParlinnienL ' '  The  Napoleonic  wars  gave  another  occasion 
for  the  formation  of  large  corps  of  volunteers  in  England  as 
well  as  in  Ireland.  Hut,  witli  the  exception  of  some  cavalr)- 
called  YeomaHry,  these  were  disbanded  on  tlie  conclusion 
of  pence.  The  present  volunteer  force  owes  it.<  origin  to 
the  danger  which  threatened  Kngbnd  from  the  altitude  of 
France  and  the  United  States  at  the  time  when  her  hands 
were  occupied  with  the  Indian  Mutiny  and  (he  Chinese  War. 
In  t859  was  revived  an  old  Act  of  1804,  which  empowered 
the  Ciown  to  aceej)!  tlie  services  of  corps  of  volunteer  troojw ; 
and  a  new  Act  of  1,863  allowed  the  sovereign,  with  the  ulti- 
mate sanction  of  Parliament,  lo  call  them  out  for  service  on 
any  apprehension  of  invasion.  A*  the  force  became  per- 
manent its  ranks  were  filled  not  merely,  as  at  lirat,  with  the 
well-to-do,  but  with  the  artisan  class ;  voluntary  subscriptions 
were  not  sulTicicnt  for  its  maintenance,  and  I'arliament 
voted  a  regular  icrani  which  forms  pan  of  the  annual  Army 
Eltimates.  By  an  Army  Order  issued  in  April  1901,  the 
existing  \'eomanry  and  the  Imperial  Veomanr)-  raised  in 
connection  with  the  South  .African  War  have  been  mciged 
into  one  force  bearing  the  name  of  the  Imperial  Yeomanry. 
The  present  organiiuktion  of  the  volunteers  is  go^'emed  by 
t)»e  Regulation  of  Forces  Act  (KiMcd  in  1881. 
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S  69.  Thus  in  ihe  formation  of  i  iiiodcrn  army  ihe  old 
obligation  of  tenuic  has  ulcogdhcr  ditappesrvd ;  while  that 
arising  from  allcgi;incc  has  been  revived  in  a  voluntary  method 
which  lias  practically  siavnl  ofTany  necessity  for  the  full  legAl 
enfotcement  of  the  original  obligation.  But,  for  the  defence  of 
the  country  in  the  ftr&t  in^uiiCL-,  and  |inu.lic;)lly  fur  all  ofTcii- 
sive  warfiire,  all  othtir  incihods  of  raising  tioops  have  been 
abandoned  in  fnrouc  of  the  principle  of  (3)  Payment.  The 
first  mercenaries  in  England  were  Cnut's  Huskarts,  a  Danish 
twdyguard  of  several  thousand  men.  In  fact,  at  first  all  hired 
soldiers  wcie  foreigners.  William  I's  army  at  Hastings  was 
a  volunteer  meri~enary  army  drawn  from  almost  every  part  of 
Western  Euro|)e ;  and  in  10S5  his  troops  which  repelled  the 
invasion  of  the  Danes  consisted  of  Mlidarii,  footmen  and 
archers  from  I'rance  and  Brittany.  Again,  Henry  I  took  into 
his  pay  many  of  the  Hemings  who  had  survived  the  Fintt 
Ousadc.  Indeed,  the  foreigners  introduced  in  one  way  and 
another  by  the  Norman  kings  formed  the  mainstay  of  the 
armies  of  both  Stephen  and  Matilda.  Hut  by  the  treaty  of 
Wallingfofd  provision  was  made  for  the  removal  of  all  such 
aliens  from  England,  and  their  banishment  was  one  of  the 
most  poi>ular  acts  in  Henry  ll's  restoration  of  civil  govern- 
ment. I'or  the  next  centur)-  or  more  the  kings  fought  their 
wars  abroad  with  mercenaries  hired  with  the  proceeds  of 
scuiage — Hctiiy  II  with  men  from  Brabant,  Wales,  and 
Calloway,  to  whom  KictMtd  I  added  Basques  and  Nai-arcse, 
many  of  such  troops  being  outlaws  or  returned  Crusaders. 
On  two  ocra.sions  only  were  they  brought  to  England— in 
1174,  when  a  body  of  Flemings  was  landed  tu  repel  invasion 
and  was  withdrawn  after  a  month;  and  in  tir3,  when  John 
raised  a  mercenary  nrniy  ugainitt  the  baron&  and,  despite  the 
prohibition  uf  M-i^tia  Carta,'  retained  them  in  arms  for  the 
later  struggle.  This  time  they  were  not  so  easily  disjio^ed  of, 
fur  it  was  only  with  the  expulsion  of  Falkcs  de  Breaute  in  1134 
that  thelu-^t  of  them  disappeared.^  But  the  desire  of  the  kings 
to  lid  ihenuelves  of  the  feudal  levy,  the  increasing  resiritliun 
uf  the  fyrd  to  duties  of  poliie,  anil  ttie  dislike  of  Ihe  ICnglish 
people  to  the  presence  of  foreign  iroop«,  all  combined  with 
the  kmget  duration  of  wars  to  fiwve  the  king  to  seek  new 
methods  of  supplying  himself  with  an  army.    These  were 
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found  in  the  ^etni-feiKla]  retinues  of  the  great  lorda,  who 
agreed  (o  iiupply  the  Icing  with  bands  of  men  at  a  lixed  rate 
of  pay.'  It  w.is  with  nn  army  fonncd  chiefly  in  this  manner 
thill  the  battle*  iif  the  Hundred  Yeats'  \\'»i  were  fouglit.  But 
the  noblet'  retinues  were  broken  up  by  the  legislation  of 
Hcnrj-  VII;  and  the  Tudor  sovereigns  relied  upon  com- 
missions of  array  and,  for  persdnal  defence,  upon  a  «mall 
permanent  body  called  Yeomen  of  ihc  Guard. 

Tlie  Hioiieni  army  owes  its  beginning   to  the  great  Civil 
War.     In    1645  the  parliamcntar]-  forces  were  organized  on 
a  definite  bajis,  and  in  1653  the  Instrument  of  Govcrnmcnl 
jirovided  for  a   standing  army  of  30,000   nicru    WTicn  this' 
army  was  disbanded  at  the  Restoration,  the  king  managed  to4 
retain  as  guards  a  small  body  of  aboui  ;,ooo  troops,  induding] 
Monk's  Coldstrcams  and  some  canlr>-,  whicli  he  hoped   to 
make  the  nucleus  of  a  force  to  aid  hix  schemes  of  dutpotism. 
But  one  legacy  of  the  rule  of  Cromwell  and  his  Major  Generals  I 
was  an   intense  national  antipathy  to  a  professional  army. 
Consequently,  in  166;,  when  the  kinj^  hastily  railed   11,000  j 
troops  for  the  Dutch  war,  the  Commons  unanimuu.tly  resolved] 
to  request  him  to  disband  them  tin  the  conclusion  of  peace. 
Again,  in  1675,  when  levies  were  raised  for  the  second  Dutch 
war,  Parliament  voted  the  maintenance  of  any  troops  other  1 
than  Ihc  militia  to  be  a  national  grievance;   and   in  1678, 
when  30,ooo  troops  were  enrolled  on  the  pretext  of  a  French  I 
war,  supplies  were  only  gianted  oti  condition  that  thetie  should  < 
be  disbanded.    James  II,  nothing  daunted  by  these  in'idencesi 
of  popular  feeling,  set  to  work  to  provide  himself  with  a  reliable  | 
force.    \H1iile,  on  the  one  wde,  he  tried  to  suppress  the  miliiia ; 
by  dismissing'all  lords- lieutenant  whom  he  could  not  tni^t,  s\nd 
by  disarming  the  propertied  classes  who  formed  the  body  of  the  | 
force;  on  the  other  side,   lie  tnaeaacd  the  numbers   of  the 
standing  anny,  and  placed  it  under  officers  on  whom  he  could  1 
ndy.     Monmouth's  rebellion  gave  him  on  excuse  for  raising! 
new  regiments ;  and  into  these,  on  ihc  strength  of  the  judicial 
decision  in  Coifden  v.  JfaUs,  he  introduced  Roman  Catholic 
offioeis.     On  the  pretext  of  a  l.x>ndon  riot,  which  had  been 
provoked  by  the  open  celebration  of  Roman  Catholic  rites,  he 
placed  these  troops  in  a  permanent  camp  on  Hounslow  Hctth. 
But  popular  feeling  was  so  strong  that  even  this  anny  expressed 
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(lelig)il  at  the  acquittal  of  the  .teven  bishops ;  and  on  William 
of  Oninj^e's  advniire  a  large  portion  of  it  deserted  Jiimes. 
Considering  the  uses  to  which  Charles  and  James  had  designed 
to  put  their  army,  it  is  not  wonderful  that  the  Bill  of  Rights 
declared  t]ie  maintenance  of  a  standing  army  in  time  of  peace 
to  be  illegal.  Peace,  however,  did  not  come  till  the  treaty  of 
Ryswick,  wh«n  I'ailiament  vbied  the  reduction  of  tlic  army  lo  1697. 
7,000  men.  Itiit  the  long  war  which  occupied  almost  the 
whole  of  Anne's  reign,  the  danger  from  the  Jacobites  during 
the  earlier  years  of  the  Hanoverian  dynasty,  the  Austrian 
Succession  and  the  Seven  Years'  wars,  the  war  of  American 
Independence  and  the  long  struggle  with  Napoleon,  all  necessi- 
tated the  existence  of  a  large  atandii>g  army,  and,  by  accustoming 

jlhe  jicopic  to  its  presence,  rcmored  from  thi^ir  minds  the  old 

[apprehensions  of  danger.  Meanwhile,  the  measures  taVen  for 
its  maintenance  and  discipline  were  such  as  removed  all  sting 
implied  in  the  old  taunt  that  it  was  tlie  king's  army.  The 
method  of  appropriation   of  supplies  dictated   the  financial 

I'cbuscs  of  the  Mvtiny  Act,  on  which  the  legal  status  of  the  1689. 

I  army  depended.  With  few  and  insignilicant  exceptions,  this 
was  (0  an  annual  measure  authorizing,  among  other  things, 
the  maintenance  of  a  certain  specified  number  of  troops  and 
providing  the  necessary  funds.  This  Act  is  the  strongest  con- 
stitutional guarantee  for  an  annual  parliamentary  session;  for 
without  it  the  maintenance  of  an  army  becomes  illegal,  and  by 
it  Parlianicnl  reUtns  a  hold  on  the  armed  forces  of  the  nation. 

But  the  Mutiny  Act  or,  as  in  this  particular  it  has  been  Marlklj 
called  since  1881,  the  Army  Act,  provides  also  for  the  Uw. 
discipline  of  the  army  by  special  and  appropriate  methods, 
(a)  Martial  Ian;  or  the  summary  disri[iline  of  military  service, 
was  originally  enforced  by  the  Court  of  Chivalry,  |)resided  over 
by  the  F,ar!  Marshal  or  the  l«rd  High  ConsLiblc,  the  officers 
responsible  for  the  ordering  of  the  feudal  array  in  the  lield. 
But  as  the  feudal  host  was  in  theory  an  army  of  occupation, 
the  jurbdiction  of  this  court  extended  to  olfences  committed 
in  time  of  peace  as  well  as  during  actual  service.  As  tlie 
Courts  of  Conjmon  law  became  organtied  in  the  hands  of 
trained  lawyers,  the  frequent  complaints  made  against  the 
arbitrary-  action  of  this  court  caused  its  restriction  by  statute, 
and  under  Richard  II  the  powers  of  its  officials  were  defined 
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and  limited  to  time  or  war.  During  the  Wan  tt(  the  Roses 
martial  Uwr  was  uswl  by  both  wde*  for  the  speedy  pimisliment 
of  prisoners,  and  they  were  subjected  to  nil  kinds  of  strange 
legal  sy-stcnts  by  such  learned  ruffiflns  ns  Tiptoft,  Earl  of  j 
Worcester,  who  ia  said  to  have  tried  his  victims  by  the  law  of 
Padtio.  Under  the  Tudors  the  Court  of  Chivalry  fell  into  dis- 
tjit.  use ;  for  alter  the  deatti  of  the  Duke  of  BucJiirgham  the  office  i 

of  Constable  wo*  rc«ved  merely  for  a  ix>ronation,  and  thcr  court 
continued  to  be  held  before  the  Carl  Marshal  for  civil  cases 
orUy.  passiiiK  in  time  into  the  modern  College  of  Heralds. 
But  tlic  want  of  a  summary  military  tribunal  was  corrected  by 
the  isnte,  in  time  of  war  or  rebellion,  of  Articles  of  War  whose 
udminislration  was  entrusted  to  specially  constituted  bodies  of , 
i5j&  poisons.    'I'hus  those  who  had  taken  part  in  the  Pilgrimage 

,jj4,  of  Grace  and  in  Sir  1'homas  Wyati's  rebellion  were  so  punished. 

Under  Elizabeth  this  mode  of  summary  pimislimenl  was  put 
to  more  dubious  uses.  In  1573  the  Queen  was  with  difficulty 
dissuaded  from  applying  it  to  a  fanatic  named  Burchcll  who 
had  attempted  the  life  of  Sir  John  Hawkins.  Again,  in  1588 
a  royal  proclamation  subjecte<]  to  martial  law  all  introducers 
of  Papal  bulls  into  England;  while  in  t^^^  Sir  Tliomas 
Wytlford  was  appointed  I'rovo^t  Marshal  of  London  tor  the 
purpose  of  so  puni.thing  .some  riotous  apprentices.  It  was  in 
accordance  with  this  prerogative  power  of  decreeing  mnrlial 
law  that  Charles  I  not  only  billeted  the  troops  he  bad  raised 
for  the  Sixinish  War  on  those  who  had  refused  to  contribute  to 
his  forced  loans,  but  issued  a  eommis^on  10  certain  persons  to  | 
apply  such  summary  remedies  for  rcKtraining  some  disorders  of 
which  the  troops  were  guilty.  Thus,  while  Elizabeth  applied  it  < 
^  to  civilians,  Charles  did  not  scmple  to  use  it  in  time  of  peace. 

<!«&  The  I'elitlon  of  Right  condemned  Ixith  the  billeiing  and  the 

use  of  martial  law.  But  martial  law  had  come  to  mean  little 
more  than  the  suspension  of  the  Common  law  during  a  rebellion 
in  favour  of  some  more  summary  mode  of  trial.  With  the 
advent  of  a  standing  amiy  a  new  problem  presented  itself. 
Acting  on  the  analogy  of  the  old  myat  authority  to  itsue 
.Articles  of  War.  Charles  II  and  his  sut^essor  added  Articles 
which  regulated  the  punishment  of  soldiers  by  the  civil  courts 
in  time  of  jwace.  But  something  more  than  this  was  necesaary, 
otherwise  desertion  would  be  little  more   than  a  breach   of, 


UBERTV  OF  THE  SUBJECT 


477 


itit^  widietd 


rontract,  and  a  blow  given  to  an  officer  would  fall  under  the 
head  of  a  common  assault.  Accordingly,  when  the  Mutiny 
Acts  for  the  first  time  deAniicly  authoii/cd  the  m-iinienancv  of 
nn  army,  tninisters  contented  tlienmelws  with  mere!)-  supple- 
menting the  right  always  cxctriscd  by  the  Crown  of  issuing; 
Articles  in  times  of  wai ;  mutiny  and  desertion  were  made 
ptinl^ablc  with  death,  whether  the  troops  were  on  active 
service  or  nut.  In  1715  the  Mutiny  Act  of  that  year  gave 
the  Crown  tlie  riclit  of  issuing;  Article  in  time  (>f  [leace,  and 
[his  continued  until  1879,  when  these  Artitk-s  were  drawn 
together  into  a  code  of  niililar>- U<>- which,  wiih  amendments, 
exists  to  the  present  day. 

The  result  of  the  Mututy  Act  and  its  successor,  the  Army  1^1 
Acts,  is  lo  provide  a  special  code  of  law  api>h'cable  to  u  X[Kcial  [>^»"i"i>  of  I 
class  of  persons  in  a  special  part  of  tlieir  relations  with  thcii ' 
fellow  men.  It  is  important  lo  leiiliie  that  a  soldier  is  not 
cscmpi  from,  and  ihcrcfwc  docs  not  lose  the  protection  of.  the 
Common  law.  He  lias  been  aptly  likened  to  ilie  clergyman,  in 
that  he  incurs  'sfieclat  obligations  in  his  official  character,  but 
is  not  tlierel>y  exempted  fron)  ttie  ordinary  liabilities  uf  cilixen- 
ship,' '  In  French  bw  it  i*  a  fundamental  principle  that  every  1  Qccy_ 
kind  of  offence  committed  liy  a  soldier  must  be  tried  by  19a- 
a  military  tribunal.  In  England,  on  the  other  hand,  the  soldier 
is  in  a  twofold  position  as  {a)  citiicn  and  {/•)  soldier,  (a)  In 
his  former  and  original  capacity  he  b  subject  to  the  same 
liabilities  both  ciiminat  and  civil  which  any  civilian  would 
incur,  and  he  is  amenable  to  the  Courts  of  Common  law. 
The  extent  of  this  liability  is  clear  from  two  well-known  cases 
of  the  Ia.st  century.  During  the  riots  which  followed  Wilkes' 
election  to  I'arliamcnt  in  176S  the  mob  pelted  the  magistrates 
and  troops.  Before  leave  liad  been  given  to  ftre,  a  man  was 
shot,  and  at  the  coroner's  inquest  the  verdict  of  wilful  murder 
was  brought  in  against  the  soldiers,'  It  is  immaterial  to  the '  Leeky, 
preKnt  argument  that  they  were  acquitted  on  their  trial.  '»■  "33- 
Again,  in  1780,  when  the  question  of  the  legality  of  using  the 
military  in  the  suppression  of  tbc  Gordon  riots  was  nised  in 
the  House  of  I^rds,  Lord  ^fansiield  defended  it  on  the  ground 
that  the  noops  had  been  called  in  as  citizens  employed  to 
preserve  tbc  laws  and  the  constitution;  for,  a  soldier  did  noi  j^,^"^™ 
by  enlislinent  lose  his  citizenship.'    JJut  such  a  douMe  |>o&ition  »■ 
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could  not  ]>09:Mbly  be  maintained  if  it  involved  a  conflici  of 
jurisdictions  between  civil  and  miliury  courts.     As  it  is.  ihcl 
connection  between  the  couits  is  (|uile  clear.     Enlistment  iftl 
a  dvil  pTocceditig  which,  since  1694,  has  taken  place  befor 
a  Justice  of  the  peace ;  it  is  the  bu»ine»  of  the  civil  courts  tol 
determine  whether  any  individual  is  subject  to  the  jumdiction  [ 
set  up  by  the  Mutiny  Ai:t ;  while  any  excess  of  jurisdiction  onl 
the  part  of  militaiy  couits  would  be  met  by  the  issue  of  a  writj 
of  Habeas  Corpus  and  the  discharge  of  the  prisoner  fiou 
custody.    (6)  The  soldier's  exceptional  capadty  may  now  be ' 
dbmiued  in  a  few  word.t.     Although  even  the  plea  of  acting 
under  order*  docs  not  excuse  him  in  the  commission  of  a  cciminal 
act  which  is  tried  by  the  civil  courts,  on  the  other  hand  there 
arc  certain  classes  of  acts  which  by  the  special  position  of  tho^ 
soldiers  arc  exalted  from  slight  misdemeanours  into  scnoua 
crimes.     These  would   include,    besides  all  negative  ads 
neglect  of  military  rules,  Kuch    positive  bread)  of  discipline 
would  be  implied  in  an  assault  upon  an  ofliceT. 

It  has  been  said  that  enlistment  is  a  civil  proceeding :  ir 
other  wofdi,  il  is  a  contract   between  the  Crown  and   ihej 
individu;il  who  lakes  service  in  the  army.    Thus  the  standing! 
army  of  ihi:  last  two  c(;nturies  is  a  mercenary  forct     But 
prctogative  ri^hi  of  inipressnieni,  which  may  be  regarded 
little  else    ihan  a  compuhiim    lo    fulfil  the  old  olilignlion  of 
every  freeman,  has  never  been  abolished.     Its  use  for  soldicraj 
nas  condemned  by  the  l^iong   Parliament  except  in  cases 
sudden  invasions,  and  the  only  violation  of  this  Act  was  an] 
authorization   by   Parliamcnl,   during  the  American  Wax 
Independence,  of  the  impressment  of  all  'idle  and  diaorderljj 
persons,'  in  whose  behalf  no  one  was  disposed  to  complain  < 
the  breach  of  individual  liberty  involved.     Ki.-a(ly  enlistment] 
in  time  of  war  and  the  formation  of  a  volunteer  force  have] 
hitherto  rendered  unnecessary  any  extensive  recourse  to  this! 
prerogative  right.     It  may  be  remarked  in  conclusion,  that, 
since  the  Act  of  i64r,  any  force  raised  by  iliis  means  in  time 
of  national  danger  would  have  to  be  disbanded  as  soon  as  the  I 
danger  which  made  it  lawful  has  passed  away.     It  aflbrds  no) 
means  of  maintaining  a  standing  army. 

A  sundingarmy,  then,  is  one  raised  by  vohinlary  cnliitmcnt] 
and  sanctioned  from  year  to  year  by  Parliament     Enlistment  J 
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is  a  contract,  but  it  has  not  alwayn  been  made  by  tbe  same  ^H 

people.    The  firal  volunteci  mercenary  aTtniei  of  Englishmen  ^| 

were  raised  by  contract  between  the  king  aiid  some  or  the  ^H 

great  nobility ;  and  even  aila  the  jtrmy  became  a  permanent  ^H 

force,  lhi«  method  or  recruiting  was  for  a   long  time  sus-  ^H 

tained.     An  individual  officer  with  a  commission  as  colonel  ^H 

was  authorized  to  raise  a  re|i;imeni  of  a  certain  strength :  he  ^H 

made  his  own  ternix  with  the  recruits,  and  paid  them  out  of  ^M 

his  share  of  the  sum  volc-d  by  Parliament  for  the  support  of  tlie  ^M 

army.     This  system  was  employed  as  late  as  ihe.C'i'n*''"  ^^'^  '•  ^| 

but,  meanwhile.  In   17S]   the  Crown  took  over  the  duty  of  ^H 

recruiting  and,  consequently,  of  paying  the  troops  direct.     As  ^H 

lo  ihn /engti  o/ifm'fr,  from  the  first  parliamentary  recognition  ^H 

of  a  sundinij  army  the  contract  made  by  the  soldier  was  for  ^| 

life  unlc^  he  was  discharged  by  the  Crown.     But  in  1847  the  ^H 

period  of  service  was  for  the  first  time  limited  to  a  maximum  ^H 

term  of  twenty-one  years.     A  minimum  term  was  also  appoiiiied  ^M 

within  which  the  soldier  could  get  his  discharge  only  by  payment  ^H 

of  a  sum  of  money,  and  it  is  this  minimum  limit  which  has  ^H 

been  chiefly  curtailed  by  the  subsequent  l^nlistmcnc  Acts  of  ^H 
1870  and  1879. 

No  more  apt  illustration  could  be  given  of  tlie  suspicion  Go«cm- 
which  originally  attended  the  maintenance  of  a  standing  araiy  ji,e"^,y, 
than  the  provision  made  for  its  management.    This  'exhibited 
a  medley  nf  eonfiicttog  jurisdictions,'  the  result  of  which  was 

that  '  tlie  soldier  was  fed  by  the  Treasury  and  armed  by  the  ^H 

Ordnance  Board :  the  Home  Secretary  was  reaponsiblc  for  his  ^^ 
movements  in  his  native  country :  the  Colonial  Secretary 
superintended  his  movements  abroad :  the  Secretary  at  War 
took  care  that  he  was  paid,  and  was  responsible  for  the  lawful 
adminiitration  of  the  flowing  which  was  provided  for  him  liy 
the  Commander -in-Chicr."    Thus  the  modem  War  Office  lias  '  Amon, 

grown   from   the  gradual  amalgamiition  of  (a)  the  Ordnamt  "■  3'5" 
Board,  controlled  by  the  Master  Genera!  of  Ordnance,  who  in 
the  eighteenth  century  was  the  chief  adviser  of  the  government 

yi  all  military  matters  ;  (*)  the  office  of  the  St<r*lary  tU   War  ^H 

hich  began  with  the  standing  army  under  Charles  II,  and  the  ^| 

alder  of  which  until  1 783  was  responsible  to  the  Ciovm  alone ;  ^| 

1 1 793  the  establishment  of  tlie  office  of  General  Commanding-  ^^k 

i-Chief  divided  the  control  of  the  army  between  a  permanent  ^| 
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military  and  a  |>CTmiincnt  ciril  authority;  while  in  1794  the 
appointment  of  a  special  Sccrcur)'  of  Stale  for  U'ar  over- 
shndowt'd,  but  did  not  extinguish,  the  older  otHcial ;  (<■)  the 
Commis^riat,  which  was  a  depurtiiient  of  iht  Treasury.  The 
first  great  chan;;i;  in  the  ioiUtoI  of  t>te  army  uns  due  to  the 
Crimean  War.  In  1855  the  Stcrclnry  of  State  for  Wat  was 
relieved  of  the  Sccretnrj-ihii)  for  the  Colonics,  which  had  in 
iSoi  been  added  to  his  duties;  the  Secretary  at  War  was 
amalgamated  with  him,  and  the  two  other  defurtmeiits  were 
placed  under  him.  Bui  this  abvorptior]  of  ofKccs  entailed  loo 
much  work  on  the  Secretar)'  uf  Slate.  In  1870,  the  work  was 
apportioned  among  three  departments— Military,  Ordnance, 
and  Finance.  Then  in  1 888  the  SuneyorGcneral  of  Ordnance 
Iran  abolished,  and  his  work  distributed  between  the  Military 
side  under  the  Commander-in-Chief  and  the  civil  side  under 
the  Financial  Seeretar>-.  Futthcr,  in  1895  there  were  »et  up 
both  an  .\rmy  Board  con.tistinf;  of  the  huids  of  the  Militar)* 
Departments,  presided  over  by  the  Commander-in-Chi<:f,  and 
a  War  Office  Council  under  the  Secretary  of  Stale,  for' 
considering  special  subjects.  But  the  jiowet  of  these  two 
boards  was  both  til  deHned  and  extremely  limited.  In  1901  a 
Comrailtee  of  busines*  expert.*  outside  the  \\'ar  Office  rejiorted 
in  fa\'our  of  co-ordination  of  authorities.  In  accordance  with 
their  recommendations,  ihe  two  bodies  have  been  welded 
into  one  War  Office  Board  as  a  permanent  and  integral  part 
of  ilie  \Var  Office.  The  Commandcr-in-{'hicf  acts  aa  chair- 
man (in  ihe  absence  of  the  Secretary  of  State),  and  the  Per- 
manent  Under  Secretary  of  State  as  deputy-chairniati  and 
convener,  while  both  elements  aic  united  by  the  presence 
of  the  heads  of  nil  the  civil  and  military  dejunrtments  in  ihe 
Commiiice. 
TheNaiy.  S  70.  In  striking  contrast  with  the  feeling  long  entertained 
in  ihe  country-  about  the  army,  the  maintenance  of  the  Havy 
has  never  routed  any  jealous  suspicion  among  Englishmen  at 
large.  And  yet  the  actual  amount  of  interference  with  the 
freedom  of  the  individual  which  has  been  based  on  the  plea  of 
the  maintenance  of  the  navj-,  has  been  greater,  or  at  any  rate 
more  striking,  than  any  which  the  exigencies  of  the  army 
produced.  Two  such  will  at  once  occur  to  the  reader — the 
levy  of  ship-money  in  the  reign  of  Ch«lcs  I,  and  the  employ- 


LIBERTY'  OK  THE  SUBJECT 


481 


meht  of  press-gangs,  whose  deeds  in  (he  bst  century  arc  so 
notorious.  But  Englishmen  were  proud  of  ihdr  navj-,  and 
knew  it  to  be  necessary  for  the  <!efenc«  of  iheir  shores,  their 
commerce,  and  their  mlunici ;  ia>  that,  nllhottgh  the  adoption 
of  other  methods  Yim  rendered  resorl  lo  such  measures  un- 
neccsssry,  up  to  the  present  moment  no  law  like  the  Act  of 
the  Long  Parlianient  forbidding  impressment  for  the  armjr 
except  in  the  case  of  gra\e  national  danger,  protects  the 
sanctity  of  our  homes  from  tlie  invauon  <^  the  press-gang. 
The  means  fy  ^''^'^^  f^  Mat'y  Aas  a/  tran'otis  limts  fttn  manned 
fall  under  three  heads — {i)  the  duty  laid  uix>n  the  Cinque 
Ports;  (3)  hire  or  forcible  impressment  of  both  ships  and 
men  from  the  mercantile  marine  at  other  ports;  (3)  voluntary 
enlistment  to  serve  on  ships  provided  by  ihc  Crown. 

It  is  to  be  nemembcrcd  that  there  was  no  permanent  royal 
navy  until  the  lime  of  the  Tudors.  The  sovereiKn  jMssessed 
a  few  vessels  whieh  answered  the  purpose  of  the  present  royal 
yachts  ;  for  they  were  intended  only  to  take  the  king  to  and  fro 
between  his  various  dominion*.  And  if  there  were  no  ships 
much  less  was  there  any  permanent  staff  of  seamen.  Even  for 
some  lime  after  the  foundations  of  a  royal  navy  had  been  laid, 
the  ships  were  laid  up  in  dock  in  time  of  peace  and  entrusted 
to  the  guard  of  a  few  careiakerc  But  at  a  lime  when  no  ship 
could  leave  a  harbour  unless  she  were  armed  with  sutficienc 
strength  lo  resist  attack  from  pirates,  it  only  needed  tlic 
organi;«ilion  of  a  system  which  could  be  ])Ut  in  force  at 
need,  to  procure  for  the  Crown  a  verj-  adequate  supply 
of  both  ships  and  men.  Thus  at  the  siege  of  Calais  by  ij49. 
I^dward  III,  of  th<-  730  shijis  Mnid  lo  have  been  employed, 
with  nearly  15,000  men  on  board,  only  25  were  royal  vessels, 
bearing  the  meagre  equipment  of  419  men;  while  the  fieet 
which  met  the  Armada  at  a  time  when  ibc  English  navy  had 
really  been  begun,  consisted  of  176  vestels  and  15,000  men, 
out  of  irhich  only  34  shijn  and  6,000  men  belonged  to  the 
royal  service. 

The  first  attempt  at  such  organi):aiion  by  the  Crown  was  an 
application  of  ob%ations  analogous  to  those  of  t)ic  feudal  \&\y. 
/i^fred,  to  whom,  among  other  thiii}^  the  foundation  of  the 
English  navy  is  aseribed,  found  it  m>  dillKruIt  to  procure  sailors 
at  hoiDc  that  he  had  to  man  his  shij^s  with  l-'risian  nicrcviur 
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One.  of  hit  successors  sucms  to  have  laid  the  obligation  of  pro- 
vidin);  a  vessel  upon  an  estate  of  a  certain  size,  and  .li)ihelred| 
may  merely  have  syrtemaiizcd  this  method  when  he  direcli 
that  every  300  hides  of  land  should  (uinUh  a  tihip.     That  thii 
obligation  was  incutnbeni  not  only  oi]  the  seaboard  districts,  i&| 
sufficiently  clear  fiom  the  tnenlion  of  Wiltshire  and  ^Vorccstc^■ 
shire  in  this  coniiection.     This  system,  however,  did  not  outlast 
the  Norman  Coni|uest,  although  it  is  probably  responsible  fi 
the  custom  which  pre^-ailcd  long  after,  by  which  ships  from  tin 
same  counties  went  into  l>attle  side  by  side.     Nor  does  there 
secra  to  have  been  any  artan);emeni  before  the  Omuiui^m  for 
procuring;  sailors  to  man  the  ships.     Uolh  «»nU  were  providci 
by  William  I's  incor|>'>raiioii  of  the  (i)  Cinqut  P(^ts.     These 
were  originally  the   five  ports  of   Dover,   Hastings,    Mythc, 
Komncy  and  Sandwich.     To  these  were  subsequently  added 
the   "ancient  towns 'of  Winchclsca  and  Rye;  and  gradually 
a  number  of  other  places,  both  on  the  coa.st  and  even  inland, 
some  of  them  corporate  towns,  were  attached  with  the  title  of 
limb  or  member,  to  one  or  other  of  the  chief  ports.    I'his 
powerful  corporation  possessed  all  the  apparatus  of  sc!f-govem- 
inent  under  a  lord  warden,  who  for  some  time  was  the  ncares: 
approach  in  Englaiul  to  an  admiral  of  the  seas.     He  held 
Court  of  Chancery,  now  abolished,  in  St  James'  Church 
Dover ;  he  presided  over  the  Shepway  or  local  [jarliament  hel 
near  Hythe.  which  beard  appeals  from  the  minor  courts 
each  port  and  beyond  which  there  lay  an  apiwal  to  the  Cou 
of  King's  Bench.     Over  this  he  still  in  theory  presides,  as  wcl 
as  over  his  Admiralty  Court ;  he  is,  moreover,  the  Covctnor 
Dover  Castle  and  the  nominator  of  all  Justices  of  the  Peace 
for  the  liberties  of  the  Cinque  Ports.     Ilclow  the  StiepwAy^ 
came  t»-o  courts — the  Court  of  Biocherhood,  composed  of  tbi 
luayOTB  of  the  seven  chief  towns  and  a  number  of  jurats  ui< 
freemen  from  each  j  and  the  Court  of  Guestling,  contaiiung|i 
in  addition,  the  mayors,  bailiffs,  and  representatives  of  the 
corporate  members.    I'bcse  conducted  all  the  business  relatittg 
to  tbe  supply  of  ships.     For,  in  return  for  the  privileges  involved 
in  this  organization,  each  member  of  the  corporation  was  bound 
to  fuini.th  a  fixed  iiutiiber  nf  ships  and  men  tu  serve  ihc  king 
without  jjay  for  fificen  da)-s  in  each  year.     In  the  thirteenth 
and   fourteenth  centuries  this  liability  had  become  lixcd  at 
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fifty-seven  ships,  of  which  |}over  jirovidcd  the  lion'*  sIiafc  of 
twcnljr-'  It  is  probable  (hat,  until  the  foimalion  of  a  royal 
navjr  under  the  Tudors,  the  conlingcnt  from  the  Cinque  Ports 
formed  the  nucleus  of  any  Engli^  force  upon  the  sea,  and 
that  for  some  time  later  it  continued  to  be  an  appteciable 
element  in  all  naval  arniaments. 

But  the  force  of  the  Cinque  forts  atone  doct  not  account 
for  the  large  number  of  ships  mentioned  as  uilting  part  in  all 
early  English  naval  warfare.  King  John  is  said  to  liave 
equipped  a  fleet  of  500  ships;  Edward  III  won  hii  victory 
at  Stiiyi  with  a  fleet  of  300;  Henry  V  t[iins]>urled  his  army 
to  France  tn  no  less  than  1,500  vesK-U.  Indeed,  Although  no 
other  ports  seem  to  have  owed  d<:rmitc  sca-scrvice  to  the 
Crown,  yet  in  time  of  war  thc>-  were  always  liable  to  have 
their  (a)  tkip^nf;  put  in  rr^uhilion,  whether  by  hiring  or 
impreument,  fur  the  needs  of  the  ^latc.  By  thb  means,  until 
the  formation  of  an  adequate  royal  navy,  first  the  contingent 
of  the  Cinque  Ports  and  then  the  scanty  ships  of  the  navy 
itself  were  supplemented.  It  was,  no  doubt,  largely  for  this 
reason  that  fnam  the  time  of  Edward  III  onwaids  much 
trouble  was  taken  by  the  Iting  to  encourage  merchant  $hij>ping. 
Edward  imitated  his  lather  in  proclaiming  himself  'So^-cicign 
of  the  sea,'  and,  for  tlic  protection  of  i^inrtien-e  from  pirates, 
endeavoured  to  oi^ani/e  some  form  of  fleets  iailinj;  under 
convoy  of  ships  of  war.  Under  Richard  II  the  first  Navigation 
Act  was  passed  with  the  object  of  encouraging  English  shipiwng 
by  giving  to  home  merchants  a  monopoly  of  the  carrying  trade. 
Hctiiy  IV  and  Henry  VI  appointed  guardians  for  the  coast.^ 
Heniy  V  built  a  few  lar^c  shipii,  and  invited  the  merchants  to 
follow  hisexamjile.  Edward  I\'  liegan  the  system  of  eomtnercial 
treaties  with  foreign  nations.  All  the  chid*  requisites  of  shi|>- 
buildingt  such  as  timber  and  hemp,  were  carefully  guarded 
from  waste,  and  ihcir  cultivation  was  enjoined.  Nor  was  the 
manning  0/  fke  Jl«t  a  diflieult  task.  Eterytb'mg  was  done  by 
the  legislature  for  the  tlevelopmait  of  the  English  fisheries, 
because  they  were  regarded  as  the  best  school  for  the  training 
of  seamen.  Indeed,  the  Parliament  of  Edwsrd  VI  went  so  far 
as  to  enforce  wlmt  ha%  been  styled  a  'Political  Lent,'*  or  the 
eating  of  fish  on  w  many  day.s  in  each  week,  in  order  lo  create 
a  demand  which  die  Kcfomiation  h^d  done  much  lu  dcstro)-. 
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The  statute  was  re-vnaacd  by  both  Elixnbdh  and  Jumt-^  I,  this] 
l^slaturcon  all  three  occasions  carefully  guarding  itself  ngaiitc 
any  supposed  religious  object  in  the  enaciuieiiL    1'hc  seamen 
£o  trained  were  liable  to  be  pre&sed  Tor  thc^  rojul  NCiitce ;  bu' 
thdr  (Migagement  only  U.ttcd  Tor  the  Icriii  ol'  ihc  cuirciit  nar. 
Thin  mattct  of  ihe  iinii(»!nnent  of  tii-nfAnng  men  on  the  out- 
break or  a  war  has  been  the  subject  of  many  statutes  from  the: 
days  of  Richard  II  down  to  those  of  Ceoi^e  111,  and  of  om 
"S76-  judicial  argument  in  the  reign  of  Charles  II.     In  every  case  ital 

legality   bai  been    placed   bcyonil   dispute,  and  indeed   tlie 
Criineaii  War  was  the  firM  occasion  on  nhich  the  licet  was| 
manrK-d  without  recourse  to  imi>reitmciil.     The  formation  Ol 
a  Hata/  rturvt  will  probably  prcrcnt  the  cmiiloynieni  of  flny.| 
such  measure  in  Ihe  future.     Early  in  the  eighteenth  century, 
if  not  before,  suggmion^  ami  aiiempu  were   made  for  tho 
regi.ttration  of  all  smifaring  men  who  could  be  sumnioncd  tO' 
serve  in  case  of  need ;  but  no  system  was  s(.-t  on  fiwt  until 
1859,  when  a  naval  reserve  was  formed  of  tliOBc  officers  and 
men  of  il)c  mercantile   marine  and   of  fishermen  who  are 
willing,  in  oonsidemtion  of  a  small  retaining  pay,  to  undergo 
a  certain  number  of  days'  annual  training  on  board  a  wurship 
or  at  a  naval  battery.     These,  together  with  the  coa»iguiird 
the  seaman  pensioner  reserve,  and  the  royal  naval  artillcryj 
rolunteers,  form  a  body  of  over  40,000  men  who  are  at  th 
disiMUtal  of  the    Admiralty  in    the  event   of  war.     The  Iwi 
former  bodies  consist  of  profes«ional  Kailors  who  have  ^ervi 
a  term  in  the  royal  navy ;  the  last  are  the  naval  counterpart 
tlie  unny  volunteers.     Ships,  as  well  as  men,  arc  at  the  dis- 
posal of  the  government  in  case  of  need  ;  and  since  about  ti 
beginning  of  the  present  reign,  either  by  contract  or  by  register, 
the  Admiralty  have  had  an  option,  which  they  have  not  bi 
slow  to  u.-se,  of  engaging  a  certain  number  uf  »uitable  S^essd: 
for  tlwt  service  of  transport  or  otiitr  uarliicc  need. 

The  foundation  of  the  royal  navy  has  Iwcn  variously  attributed 
to  /Elficd,  John,  Edward  III,  and  Henry  V.  Out  the  efforts  of; 
none  of  these  sovereigns  in  this  direction  were  permanent. 
Both  Richard  1  for  his  crusade  of  1190,  and  John  for  his 
contest  with  Louis  of  France  and  the  barons,  aociuired  mynl 
vessels  in  addition  to  the  contingent  of  tlic  Cinque  Ports,  and 
manned  them  with  mcrceiutiies  mostly  of  linglish  blood  :  while 
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HvnT)-  V  built  a  Ocel  which  ihenegleci  of  [lissiicceasor suffered 
to  decay,  All  the  earliext  dTorts  of  th«  executive  seem  10 
liave  been  <Je\oted  In  ih<^  pioiision  of  un  organiailion  whicli 
could  be  liiought  into  cfTcciual  use  in  lime  of  wttr  withoul 
burdening  the  Crown  with  the  expenses  of  .1  pcrmatu:!!!  fleet. 
But  until  the  fourteenth  century  Ihcrc  was  no  permanent 
OTgiinization  for  iiavsl  alEiin,  and  commanders  were  appointed 
whenever  it  iris  neces^ry  to  collect  a  fleet.  The  neatest 
approach  to  an  organixuiion  was  that  of  the  olliccrK  of  the 
Cin(|tie  Ports.  But  in  1306  Rdwnrd  1,  luving  in«itiiiw3 
a  system  of  coastguard,  divided  up  the  const  between  three 
admirals,  for  whom  his  grandson  substituted  one  Lord  High 
Admiral  (1360).'  It  was,  peihapH,  the  establishment  of  this 
organimtion  which  caused  Edward  II  to  claim  for  the  English 
Iciiif;  the  dominion  of  the  sei,  a[>osit!on  tu  nhtch  Fdward  IH'k 
victory  at  Sluys  for  a  time  (pvc  some  ^-alid  riaiiii.  further, 
Richard  I  had  issued  ordinance*  for  the  administration  of  his 
crusading  fleet;  but  it  is  the  regulations  of  Henry  V  which 
form  the  origin  and  basis  of  the  present  Admiraliv  law.  It  is 
to  the  early  daj'S  of  the  Tudors  that  we  must  ascribe  the  real 
beninningof  a  (3)ji»f/T»»ii«(^«/  rtfyal  hoi'v.  Henry  VIII  esiab- 
lished  the  dockyards  at  Deixford,  Woolwich  and  Portsmouth, 
and  appointed  commissioners  to  stiperintend  the  civil  part  of 
the  naval  administration.  Bui  the  ships  which  he  and  his 
successors  maintained,  were  manned  by  the  old  methods  as 
occasion  rcijuited,  and  no  permanent  body  of  officers  or  men 
was  maintained  in  time  of  peace.  The  exigencies  of  the 
Commonwealth  caused  the  formation  of  a  standing  fleet,  as 
well  as  a  standing  army ;  and  the  excellence  of  the  material 
St  the  disposal  of  the  government  was  shown  by  the  success 
of  the  Commonwealth  in  its  contest  with  the  Dutch,  who  then 
possessed  tlie  finest  navy  in  the  world.  \\'ilh  the  reign  of 
Charles  II  the  royal  navy  becomes  a  )>ermanent  institution 
of  the  country.  The  exertions  of  the  ImhI  High  Admiral,  the 
I)ul:e  of  York  (after^vards  James  ]I),  and  Samuel  I'cpys  as 
Secretary  to  the  Admiralty,  rcsultcd  in  the  establishment  for 
the  first  time  of  a  system  of  half-pay,  by  which  a  permanent 
sln^Vof  officers  and  men  was  ret.^incd  in  time  of  peace.  To 
the  sime  period  is  to  be  ascribed  the  first  parlianicniary 
recognition  of  the  navy  by  a  vole  for  its  maintenance  and  by 
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a  provision  for  its  ctiflciplmo  under  whirl)  llic  Tint  Aniclcs  of 
War  /or  ihe  navy  ux-re  pnifniilgau-d.  Tlic^c,  willi  amcnilmenU, 
arc  trmfxKircd  in  the  Sa\A\  Disciplintr  Acc,  whkh  wnce  1866 
pcrmam-nily  pinviites  for  the  navy,  as  xhd  Mutiny  Act  and 
Army  Aci  have  over  the  same  period  provided  for  the  army. 
To  the  same  petson&  is  due  thu  orgaiiuation  of  the  Admiratty ' 
1700,  in  four  departmcnia.     On  the  death  of  Queen  Anne's  husband. 

Prince  Gcorfje  of  Denniaik,  the  ofli<:c  of  l.«td  High  Admiral 
<ras  re])Ia<'cd  hy  ihi^  A<!tniially  Board,  and  n-as  revived  only  in 
iSj7,  when  it  was  held  for  11  short  time  by  the  Ihike  of  Cliirencc, 
afterwards  William  IV.     '['he  Navy  Board,  Victualhng  Board)  1 
and  Treasurer  of  the  Navy  represented  respectively  the  profc«-| 
sional,  the  commissariat  and  the  fmanciAl  duties  in  connection] 
with  the  naval  organiution  of  the  country.     In  1.S32  the  iwoj 
t>oards  were  abohshed,  and   in    1835  the  office  of  treasurer  1 
alto   disappeared.     'Ilie    whole   work   i%  now  done    by   thaj 
Admiralty  Board,  consisting  of  a  Mntt  Lord  who,  as  a  cabinet  I 
minister,  is  supreme,  four  naval  lords,  a  civil  lord,  a  fitiancial 
and  A  parliaineniary  secretary, —alt  of  whom  change  with  the! 
goi-cinmcnt — and  a  permanent   secretary.     The   First   Ix>rd 
atone  is  resporvtiblc  fur  all  that  b  done,  and  he  apportions  the 
husinen  among  the  meml>crs  of  the  board.     But,  unlike  Uie| 
Secretary  of  State  for  U'ar,  the  Admiralt)-  Board  is  jointly  at 
the  head  of  the  navy,  and  the  First  Lord  has  no  necessary  pro-l 
fessional  advi^r  in  the  position  occupied  by  the  Coiamandcr-j 
in-Chief  towards  the  War  Office.' 

i;  71.  .Such  are  the  most  important  methods  by  which  fromj 
lime  to  time  in  the  courae  of  English  history,  individual  litwrtf  J 
has  been  imperilled  or  violated.     Others,  such  as  th«  undue 
extension  or  the  indchnitc  interpretation  of  the  law  of  treason,  ^ 
are  dealt  with  elsewhere.     In  conclusion,  the  fulness  as  well] 
its  the  limitations  of  thb  individual  liberty  may  he  illustrated 
t>y  Ihe  history  of  tlvc  i)ractice3  of  (a)  the  prciicntation  of  public ' 
I  IVti-      fttithns,  (^)  the  holding  of  public  meetiHgi,  {e)  the  formation 
of  publk  anwTWt><ti.     Their  apposiieness  consists  in  the  fact 
dial  //  is  fy  ihtst  thitt  methods  that  the  nation  outside  ParNtt- 
meat  emkavovrs  to  iufiuenet  the  exeaitivg  in  somt  partietiiar 
dirteti^a.    After  the  establishment  of  Parliament  the  subjects 
of  siKh  )>eiitlont  seen)  to  have  been  confined  to  the  redreu  of 
private  grievances.    The  exciting  political  events  which  led  up 
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lo  the  Oteai  Rebellion  began  the  modem  s>':steni  »(  petitions, 
whether  addrestcti  lo  the  king  or  to  Parliament,  on  matters  of 
public  iniere^l.    The  dcmunsirations  by  which  the  prehenu- 
lion  of  some  of  these  petitions  was  accompanied,   led  im- 
nii'diatcly  after  the   Restoration   to  ihi?   paastng  of  an   AclijCw, 
u^ninsi  tumultuous  peliliotis,  by  which  no  petition  to  the  Crowii  j^j^  ^^ 
or  cither  house  of  Parliament  for  the  altcnilion  of  matters 
established  by  law  in  Church  and  State  should  bear  more  llian 
twenty  iti^natur»  without  the  approving  cugniunce  of  a  cer- 
tain niimbur  of  specified  officials;  and  no  petition  should  be 
presented  by  a  body  of  more  than  ten  persons.'     In  i68e,  |  lIullAm, 
when  the  political  feeling  in  the  country  showed  itself  in  the ''-  3*5- 
presentation    of   numerous  petitions   to   the  Crown   for  the 
meeting  of  Parliament,  the  j)etitioners   were  by  a  royal  pro- 
clamation   threatened  with   the    penaltiex    of  the   Act,  and 
counier-j)ctitions  were  encouraged  from  those  who  'abhoncd' 
the  disloj-aJ  designs  which  underlay  the  wisin  for  the  calling  of 
ParliamenL'    Sudi  a  use  of  the  Statute  inhibited  all  petitions  V4iV. 
except  iurh  as  might  be  pleasing  to  the  Crown ;  and  accord-  "■  44*- 
tngly,  the  Dill  of  Rights  declared  that '  the  subject  has  a  right 
to  petition,  and  that  all  commitments  and  prosecutions  for 
such  petitions  are  illegal.'     But  the  Revolution  was  the  triumph 
of  Parliament  and  of  the  nanow  oligarchy  then  represented 
in  the  House.     Whigs  and  Tories  alike  resi^nled  the  attempt 
to  exercise  any  outside-  influence  upon  their  deliberations ;  and, 
ulthough  it  wa.t  some  time  before  Place  RilU  put  a  check  on 
the  power  of  the  Crown,  the  Commons  did  not  xcruple  to  use 
their  prtvilegei  for  the  puqiote  of  excluding  the  influence  of 
the  people  from  tlie  so-called  house  of  poinilar  representatives. 
The  most  striking  instance  of  the  use  of  this  power  was  the 
case  of  the  Keniish  Pttiliontn  in  1701,     The  Tory  ministry 
in  power  vras  withholding  supplies  for  a  war  begun   by  tlie 
Whigs-    The  grand  jury  and  many  of  the  freeholders  of  Kent, 
indignant  at  this  unpatriotic  conduct,  petitioned  that  the  loyal 
addresses  of  PaHiamcni  mi^ht  be  turned  into  bilU  of  supply. 
The  petition  was  with  difficulty  presented ;  it  was  voted  scan- 
dalous, insolent,  and  seditious ;  and  five  of  the  petitioners  were 
imprisoned  tmtil  the  end  of  the  session.*     It  is  email  wonder, '  md. 
then,   that  general  petitions  were  little  used;  for,  those  un-"^  *7''' 
acccpubic  to  the  majority,  such  as  the  petitions  from  the  Otf 
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of  liOndon  in  1690  and  from  a  number  of  clerg>',  lawyers  .ind 
doctors  in  1772  for  a  relaxation  of  some  of  the  religious  dia- 
abitilien  of  th«  day,  were  Numniarily  [e)c<,ned.  It  Jitmosi 
Reems  a  judgement  on  the  action  of  the  Comiuoni  that  the 
first  ([utrsiion  on  which  sn  extended  sptem  of  peiilioning  wai 
invoked,  was  that  of  parliamentary  rcfoTni,  In  1779  the  free- 
holders of  Yorkshire  to  the  number  of  8,000,  began  a  move- 
ment which  spread  into  many  parts  of  the  country  and  pro- 
duced forty  petitions  in  tliat  year,  and  three  years  afterwards 
fifty  more,  all  concerned  with  the  reform  of  the  House  of 
Commons.  It  wax  the  inm'ement  for  ilie  abolition  of  tiie 
slave  trade,  bii^nning  with  a  jwcition  of  the  Quaken  in  1783 
and  continuing  until  the  Rnianciimtion  Act  of  1833,  which, 
in  the  number  of  petitions  prescnlcd,  first  rivalled  the  cxef- 
tions  of  modern  days : '  but  it  was  not  until  towards  the  end 
of  George  IV's  reign  that  the  pfinciple  of  altcm])tuig  to  la- 
fluence  ParKament  through  the  carefully  expre^ted  manifestoes 
of  men  of  abihly  and  local  authority,  gave  way  to  the  present 
democratic  practice  of  counting  heads,  and  produced  those 
monster  pititions  whose  influence  has  been  so  largely  dis- 
counted by  the  fraudd  which  wete  employed  in  iheir  con- 
coction. Of  these  tlie  most  celebrated  was  the  i>ctition  of  the 
Chartists  in  1848,  which  purported  to  bear  no  lew  tltnn  five 
million  signature.i.'  It  would  seem  as  if  the  extension  of  the 
franchise  had  natutully  removed  the  object  of  petitions,  and 
that  their  use  would  therefore  cease :  for  Ihcy  afforded  one 
of  the  few  means  by  which  ibc  unenfranchised  classes  could 
apnsi  tbdr  opinions  on  public  matteni.  However  that  may 
be,  the  tide  of  petitions  has  flowed  steadily  on  throughout 
this  century,  rebelling  for  many  years  in  succession  an  annua) 
average  of  considerably  more  tlian  ten  thousand.  The  liberty 
allowed  to  petitioners  is  so  uniestraincd  that  the  House  of 
Commons  permits  them  practically  '  to  e.vpress  anything  short 
of  an  intention  to  break  the  law  or  a  contempt  for  the  body  to 
which  they  appeal  for  redress.'*  This  enormous  development 
in  the  use  of  petitions  soon  entailed  a  change  in  [he  procedure 
of  the  House  of  Commons.  Hitherto  the  presentation  of 
a  petition  was  followed  by  a  debate  00  its  contents.  A  con- 
tinuation of  this  [inirtic«  would  have  absorbed  the  whole  lime 
of  the  House.     It  was  accordingly  resolved  by  standing  orders 
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of  1843  and  1S53  thai,  while  a  debate  might  be  taised  on 
any  peliiion  which  dtsclti^ed  matters  Tcqutring  an  immediate 
remedy,  in  ordinary  copses  the  m<^mber  {neseiiling  it  should  limit 
himself  to  a  statement  of  its  loiueiitit,  the  i>lace)i  or  ]>t;raons 
whence  it  emanates,  and  the  numlicr  of  Kignatures  Attached. 

i'etiiions  arc  in  many  cases  the  outcome  of /kW/V  mtftiNgs, 
which  aic  of^en  held  for  the  purpose  by/oZ/flVrf/  aisofia/i&ns. 
AW  three  forms  of  expressing  and  crjBtal lining  public  opinion 
took  their  rise  about  the  miiiic  {xsrioti.  The  uligarchii-al 
Parliament  of  the  eighteenth  centum',  which  used  at!  means 
to  shut  out  the  inHuence  of  the  people,  was  bound  occnsionnlly 
to  bend  before  the  storm  of  public  opinion  which,  in  the 
early  pait  of  the  century,  was  marsbatled  by  the  newspaper 
press.  Thus  i"  >T53  Walpote,  although  commanding  a 
majorily  in  farliuinent,  was  forced  to  withdraw  his  excise 
scheme  in  dderencc  to  the  clamours  of  the  people;  in  1754 
I'arliament  was  intimidated  into  a  repeal  of  the  Act  for  the 
naturoliiatioii  of  the  Jlu-s,  which  hiid  been  [losfcd  a  short 
while  bdore ;  and  in  1763  Bute  was  by  the  same  means 
driven  into  an  involuntary  retirement.  It  wa5,  howcwr,  will) 
tbc  ngitation  produced  by  the  case  of  Wilkes  and  witli  the 
interference  of  the  Commons  with  the  nghts  of  electors  in 
the  Middlesex  election,  that  the  real  history  of  public  meetings 
and  associations  begins.  Of  these  latter  vome  of  (he  most 
important  were  the  t'rMCestanl  Association  formed  for  the 
repeal  of  the  Catholic  Relief  Act  of  1778  and  leading  to  ilie 
(iordon  Riots  in  rjBo;  the  Slave  Trade  Association  for 
the  abolition  of  the  slave  trade,  and  tlie  direct  predecessor  of 
the  present  Anti-Slaver>-  Society;  tlie  Revolution  Society  to 
commemorate  the  Revolution  of  1688;  the  Society  for  sup- 
porting the  liill  of  Rights,  which  was  the  outcome  of  the 
Middlesex  election ;  the  Society  for  Constitutional  Inforaia- 
tion  formed  in  1780  10  foniard  the  cause  of  I'artiaiDentar^' 
Reform ;  and  the  London  Corresponding  Society  and  the 
Society  of  tbc  Friends  of  the  People,  both  of  which  were  the 
result  of  the  early  movements  of  the  French  Revolution.* 
From  1791  onwards  the  repressive  measures  of  the  gorein- 
ment  drove  many  of  these  sodeiies  to  secrecy,  and  '  ajsocia- 
tion  d^enerated  into  conspiracy.'  This  was  met  by  two  Acts- 
one  to  prevent  seditious  meetii^  and  another  to  3U|>)>ress  by 
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name  certain  societies,  including  ihc  uxtrcme  London  Corre- 
sponding Socitriy  K  Iiitti  gave  its  nnine  lo  t!ii»  Act'    Thcw  ware 
for  tlie  tiin«  vnectivi; ;  but  thi'  rcncw'cd  agitation,  chiefly  from 
social  causes,  which  followed  the  cessation  of  war,  was  again 
met  b)-  a  proclamation  against  seditious  iiicelin};!  L-nforct-d  in 
what  is  known  as  the  '  Man ir Hester  Massdcrc,' and  by  one  or 
the  'Six  Alts'  whiirh  prohibited  any  meeting  of  more  than 
fifty  persons  without  notice  and  permission.     The  operation 
of  this,  however,  was  limited  tu  five  yean."    But  the  disgust 
occasioned  by  the  (!^alo  Siteet  conspiracy  showed   that  all 
^erioui  danger  had  passed  awAy.     In  1824  ihc  rc])C3l  of  the 
Combination  I^awR,  which  had  proiciically  forbidden  all  asso- 
ciations of  working  men  for  the  purposu  of  securing;  better 
wages,  did  much  to  satisfy  the  superior  membeti.  of  the  clasaj 
which  bad  contributed  most,  and  ]>erhaps  nio«t  ju»ly,  tothef 
social  discontent  of  the  previous  [tcriod.     The  extraordinary  | 
success  on  the  one  side,  attained  by  the  Catholic  Association^ 
in  the  Catholic  Emancipation  Act  of  i8iy  ;  by  the  widespfcadi 
agitation  in  favx>UT  of  jnrliamentary  reform  in  the  Act  of  tSji  d 
and  by  the  Anii-Corn-Law  I.eague  in  1846,  togetlier  with  the 
failure  of  O'Conndl's  agitation  in  fovoiir  of  the  repeal  of  tile  I 
Iri<h  Union  and  of  the  Chartist  Movement,  showed  both  the , 
imposjibilily  of  successfully  coping  by  repressive  mcasuies  with^ 
movements  that  command  a  widespread  sympathy,  and  the 
inevitable  failure  of  an  organization   which  appeals  to  one 
class  or  section  of  the  comnmnity  alone.    The  laws  which] 
govern  the  formation  of  political  associatioiu  relate  chtdly 
to  the  demand  from  their  members  of  oaths  or  engagemetitll 
unsanctioned  by  the  law.     The  right   of  public  meeting  is] 
limited  by  such  laws  as  relate  individual  liberty  of  speech  j 
and  person.    'I'hus,  all  meetings  are  lefptl  until  some  illegal  actj 
has  been  committed;  white  no  magistrate  or  official  haaanyj 
(lower  to  prohibit  a  meeting  by  proclamation  merely  because ' 
is  aware  that  the  holding  of  it  will  lead  to  a  breach  ufthepeao&l 
This  affords  merely  another  illustration  of  ihc  iniih  that  ihej 
English  law  takes  account  only  of  a.  man's  actions  and  not 
his  intentions.    The  absence  of  any  power  to  take  cognieanc 
of  the  latter  is  no  doubt  in  many  wa)-i  a  cause  of  weakness  Ic 
the  executive ;  but  it  finds  ample  comjiensation  in  the  incr 
security  which  is  thereby  given  to  the  liberty  of  the  Indi^idii 
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S'4^b  <Zt'lM'dK||dy  ''^o  shown  what  an  iin|iunanl  part  has  > 
b«*^^r«d1^qtoeons  of  money  in  the  (lcvclo[inient  of  ihi-  ^^^^'°^„ 
English  Constitution.  For,  it  visa  the  king's  d(.-sirc  to  obtitin  rrvenae 
gntnts  from  his  subjects  in  the  most  convenient  manner  »^  ""w 
possible  which  led  to  the  first  summons  of  rei'icscntativcs  of '"^'"' 
the  Commons  to  Pailiament :  and  it  was  the  constant  nece^ 
sitiea  of  the  king  that  gate  the  Commons  the  oi>|)on unity  of 
gradually  establishing  the  dependence  of  the  Crown  uiion 
Pailiament  not  only  in  questions  connected  with  grants  of 
money,  but  in  all  other  matters  vrhaisoevcr.  From  tlic  outset 
it  is  convenient  to  distinguish  between  revenue  and  taxation. 
The  king  was  provided  with  regular  means,  whether  in  the  shape 
of  lands  or  of  priviltgea  convertibli^  into  money,  by  which  ihc 
royal  dignity  could  be  sustained  and  the  ordinary  functions  of 
government  carried  on,  I'he  earliest  attempts  at  taxation  arc 
connected  with  Ihc  invasions  of  the  Danes,  and  take  the  shape 
of  special  levies  to  meet  s|>eciAl  and  temporary  emetgencies. 
With  the  increase  of  the  necessary  functions  of  government 
comes  a  i^rresponding  increase  in  the  need  for  extra  supplies ; 
but  it  is  only  very  gradually  that  the  grantors  discover  that  the 
duty  of  assent,  carrying  with  it  of  necessity  the  opportunity 
of  refusal,  has  pbccd  a  most  effective  weapon  in  thcii  hands. 
'I'he  constant  cr>-  of  mediaeval  times  '  that  the  king  should  live 
of  his  own '  (fite  natrt  idgtuur  h  rm  vive  df  soen),  must  not, 
howe^-er,  be  misconsinied.  Not  only  did  the  evei-growing 
activity  of  government  make  it  more  and  more  imi>o»it>)c  to 
meet  increasing  o^pensci  with  a  stationary  or  even  diminishing 
revenue ;  but  '  no  patriotic  statesman  dreamed  of  dispensing 
altogether  with  ihe  taxation  which  gave  the  nation  an  un- 
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'  s.  c.  II.    var>-iRg  hold  nn  ihe  king  whetlicr  he  were  good  or  bad.' '     The 
*  ''■*■  desire  which  midcrlay  ihc  demand  was  no  more  than  that  in 

limt:  of  pwice  ihe  revenue  should  suffice  for  th«  ordinary 
cx|)L-ndituri;  of  government.  Indeed,  i.u  long  as  the  personal 
govetnmcni  of  the  monarch  lasted,  Parliament  olun^  to  ihe 
view  that  taxation  was  an  cxcqitional  method  of  supplying 
the  needs  of  administration,  perhaps  chiefly  called  for  by  the 
advisability  of  meeting  in  each  year  the  expenses  of  that  year. 
But  experience  proved  tluit  taxation  must  be  annual ;  and 
while  Parliament  uKid  the  necessity  of  an  annual  ^\^n\  as 
a  meaiiis  of  keeping  .1  hold  upon  the  coiinte  of  govemnienl,  the 
superior  facilities  for  borrowing  enabled  the  Crown  to  meet 
extraordinary  expenditure  by  loans.  Thus,  whereas  during 
the  time  of  personal  government  ordinary  expenses  were  met 
by  the  icvcnuc  and  extraordinary  charges  by  intermitlcin 
taxation,  the  ctttablishmcni  of  the  omnipolcnce  of  Parliament 
at  the  Revolution  of  1688  inaugurated  an  era  in  which  Che 
ordinary  expenses  of  government  weru  met  by  regular  taxes 
annually  grante<I ;  while  fur  extraordinary-  burden*  goveninient 
had  recourse  to  loans,  the  interest  on  which  became  an  annual 
charge.  Postciity  was  thus  burdened  with  a  large  share  in 
the  payment  of  the  current  expenses,  on  the  specious  pretext 
that  they  were  incurred  pactly  in  its  interests. 

The  ancient  hereditary  revknui-s  of  the  Crown  may  be 
grouped  under  two  heads:  (1)  laHd,  whicli  included  rents  and 
dues  of  wriou.i  kinds ;  (a)  iht  excrdsf  of  tht  royal  frragntirf, 
which  took  (he  shape  of  numerous  fees  and  fines.  In  the 
course  of  lime,  to  these  were  added  others,  such  as  (j)  the 
feudal  duts  aRcr  Ihe  Norman  Conquest,  (4)  (he  1^1  C^a  al 
the  Restoration,  and  (5)  the  heredUnry  nunuti  0/  Scotland  and 
!  Crown  Jrtlattd.  By  far  the  most  importaiil  of  liieite  have  l>ecn  the 
ri^ndt.  Crown  Lands.     It  docs  not  seem  likely  that  in  the  early  days 

of  kiiig!>hip  the  bolder  possessed  any  \sm<\s  by  virtue  of  liis 
title.  As  a  great  thcgn  he  would  doubt1es.t  have  extensive 
estates  in  folkland :  iis  king  he  would  enjoy  those  gradually 
growing  rights  to  various  dues  off  nil  the  lands  of  the  kingdom 
which,  when  'booked'  to  church  or  thcgn.  constituted  the 
soaieii'hat  rare  tenure  of  bouktand.  Wttli  the  consent  of  his 
Witan  the  kinjj  would  even  '  book '  land  to  Iiirascif  and  thus 
perhaps  make  provision  for  bis  own  young  children  whom  the 
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succession  of  his  brother  to  the  throne  might  othcnrise  Icitve 
insufliclently  provided  for.  Rut  at  the  Norman  Conquest,  or 
St  nay  rale  by  the  time  of  [Joinesdny,  the  whule  cuucitry  in 
theory  passed  into  the  esLitc  of  the  Crown.  Then  the  royal 
demesne  was  compoxed  of  those  estates  which  in  theory  had 
not  been  granted  away  by  the  Crown.  In  the  record  of  Domes- 
day, these  com  pi  iscd  over  1,400  nunois.  Nor  docs  his  booking 
away  of  other  lands  ^euin  in  liave  deprived  the  king  of  the 
oldett  or  the  royal  righls  over  them — ihe  '  feonn-fultum '  or 
right  or  sustenance  for  himsch'  and  his  court  on  (heir  progresses 
through  the  counir)-,  Tlie  kinn  of  Anglo-Saxon  times  may  be 
regarded  as  a  yreat  landowner,  moving  from  estate  »  estate  and 
living  on  the  protlu.  I'he  Norman  and  Piantagonet  kings 
were  equally  ubiquitous ;  but  thdV  rents  were  taken  laigoly  tii 
money,  and  the  right  of  sustenance  became  the  excuse  for 
the  liBleful  claims  to  purveyanec  and  preera[)tion.  These  will 
be  mentioned  later.  I'or  the  present  it  must  be  remarked 
that,  as  soon  as  a  discrimination  begins  to  be  made  between 
items  of  expenditure,  it  i*a  recogniied  principle  that  the  ptr- 
sona/  (xpettdilmt  0/  Iht  €ourl  thovid  bt  mti  out  <//  the  rtvenuei 
from  the  royal  denttsm  lands.  .And  at  first  sight  it  would  seem 
■  [hat  this  must  have  provided  a  more  than  adequate  source, 
l-'or  not  only  did  the  rules  of  escheat  and  forfeiture  supply 
a  constant  means  of  replenishing,  if  not  of  extending,  the 
demesne  lands  of  the  Crown ;  but  from  lime  to  time  individual 
kings  made  large  additions.  Henry  IV  brought  with  him 
the  I.ancastrian  inheritance  which  e^cn  to  tlie  present  day 
has  remained  apart  from  the  general  estate  of  the  Crown.'  |  Anitin, 
By  his  confiscation  of  the  lands  of  those  monastic  houses ''-  3°*' 
which  were  connected  with  foreign  orders  (alien  priories,  as 
i]iey  were  called),  Henry  V  afforded  a  valuable  precedent 
both  for  Wolsc)-'s  destruction  of  some  of  the  smaller  monn.v 
teries  and  more  especially  for  the  sweeping  act  of  Henry  VIII. 
Hut  fortunately  for  the  liberties  of  the  nation,  almost  from  the 
first,  the  kings  gave  away  with  one  hand  what  they  had  grasped 
with  the  other.  Krom  the  lime  of  Stephen  onwards  the 
accumulations  and  confiscations  of  the  first  three  Norman 
kings  wne  bestowed  with  lavish  bounty  on  the  royal  favourites. 
As  a  consequence,  the  royal  demesne  diminished  rather  than 
increased,  and,  meanwhile,  the  expenses  which  it  was  inleiKlod 
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to  cover  grew  continwlly.  Under  E<Iward  I  th«  maintenaiKs 
of  the  royal  household  cost  ^£15,000.  Under  Edward  III 
^15,000  was  devoted  lo  this  charge  out  of  a  towl  expenditure 
0(^150,000.  Under  Riohiird  11,  with  a  slightly  diminished 
rtvcnuf,  the  amount  rose  to  ^£45,000,  and  yet  the  king 
severely  rcsi-nled  the  temonstwnce  which  was  in  consequence 
presented  by  the  Commons.  Under  Henry  IV  the  Ijncastrbn 
inheritance  was  whittled  away  in  bribes  to  the  great  noUes 
who  had  recogni/ed  his  title;  and  while  the  general  revx:ntie 
xtill  declined,  the  court  absorbed  more  than  ;£5o,ooo.  It  is 
not  diflicult  to  undentt&nd  the  constantly  recurring  cry  that 
'the  king  should  live  of  his  own.'  And  the  reason  of  his  in- 
ability to  do  so  was  rightly  iindeistoud :  for  in  all  the  popular 
riungs  of  the  I^ncastrian  and  Vorkisi  tiiDes.  such  as  those  of 
the  Pcreics  in  1403,  of  Cade  in  1450,  and  of  Robin  of  Rcde»> 
dale  in  1 469,  this  demand  was  coupled  with  coniplatnis  against 
tlic  royal  councillors  for  mitrm^maging  and  misappropriating 
the  royal  te>'cnucs. 

Hie  Crown  did  not  seem  capable  of  protecting  itself  in  the 
matter,  and  several  devices  were  resorted  to  in  the  interests 
of  the  true  dignity  and  independence  of  the  so%-eieigii.  It 
wa.1  not  that  the  cimiury  grudged  supplies  to  its  raleis  or 
wished  to  interft-rc  unduly  with  their  actions.  A  king  who 
ministered  to  the  glory  of  the  land  might  go  a  long  way  in 
the  direction  of  unconstitulional  taxation  before  any  serious 
dissatisfaction  would  arise.  The  complainis  against  Henry  1 1 1, 
Edward  II,  and  Ri<-hard  II  were  far  more  vehement  than 
even  against  the  wa.itcful  Kdward  III.  Hut  the  people  vveru 
persuaded  that  the  Crown  was  rich;  and,  if  in  time  of  peace 
the  means  ordinarily  to  hand  did  not  suffice  lo  cover  the 
expenses  of  government,  the  blame  w-as  laid  on  the  extrava- 
gance of  the  royal  household  and  tlie  rapacity  of  the  ministers 
and  favourites,  whom  there  were  no  means  of  checking  by 
a  proper  atidit.  I'hus  'the  extravagance  of  the  court  was 
really  only  ....  a  colourable  ground  of  complaint  agiunsi  an 
otlierwise  intolerable  admini.itration.''  But  the  evil  was  a 
xenous  one  in  iLiclf,  and  attempts  were  made  to  meet  it  by 
stringent  remedies.  Setting  aside  the  various  deticcs — by 
election,  oath,  and  sale  of  office — for  ensuring  the  responsi- 
bility of  ministers  in  the  general  conduct  of  ihc  administration,* 
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we  may  notice  (a)  the  numerout  atumpts  at  rtsumpliou  of  the 
royal  demesne'    This  was  undortiiki.-ii   by  »o  strong  a  ruler '  Plummert 
M  Henry  II,  and  in  Henry  Ill's  reign  the   baions  CHupled  fjJT'^^' 
it  with  the  banishment  of  his  foreijin  favourites.     The  first  s.  C.  H. 
deiinitc  action  of  Patliameni  was   in    1450,   when,   in  order  MS*- 
to  recruit  ihc  slender  rcsourwis  of  the  Crown,  an   Aa   of 
Resumption  annulled  all  gnints  of  royal  demewie  made  since 
the  beginning  of  the  cutrirnt  reign.    'I'hiii   was  rqieulcd  in 
1455  and   lour  times  under  Edward  IV;  but  owing  to  Ihc 
number  of  exemptiorts  allowed   from   tbc  operation  of  the 
Acts,  the  general  elTect  seems  to  have  been  small.     A  more 
important,  though  not  for  some  lime  more  itucoeMful,  method 
of  restraint  had  for  its  object  {(•)  the  limitation  of  the  iting's 
power  of  alienating  the  royal  revenues  in  the  future.-    The '  /**'. 
first  attempt  at  this  is  found  in  the  Ordinances  of  131 1  which  *     ^  ^ 
forbade  any  gift  of  land  or  crown  proiierty  of  any  kind  without 
consent  of  ihc  Ordaincrs,     The   b.iron.t  went   even  further, 
and  tubsetiucnily  put  ihc  king  on  an  allonancc  of  ^10  a  day.  >3iS. 
li^dward  Ill's  device  of  promoting  and  rewarding  his  favourites 
with    tlic  apparent   approval  of   Parliament,   prevented  any 
attempt  at  regulation  until   the  loM  year  of  his  rvign ;  but 
on  the  acceJsion  of  Richard  I!  the  projected  reform  of  the  1376- 
Good  Parliament  was  abandoned ;  and,  despite  the  appoint- 
ment of  numerous  commissions    of   reform  in   Parliament, 
nothing  was  done  in   the  new  reign.     Among  the  charges 
against  Richard  was  one  of  alienating  tlie  royal  estates ;  and 
on   the  accessi<in    of   Henry    IV    stjvcril    legislative  attempts 
were  made  to  check  the  power  of  the  Crown  in  this  rcspccl. 
Uui  these  failed  ol  effect ;  for  ihc  courtiers  made  their  own 
arrangcmtnls  with  ilic  king,  and  the  giants  were  filled  with 
'  non  obstante '  clauses.     But,  as  in  earlier  days  tlie  numerous 
forfeitures  and  escheats  had  saved  the  Crown  from  complete 
poverty,  so  now  the  same  iwult  wai  produced  by  the  royal 
ventures  in  tr:tde  and  the  rc^*iva!  of  obsolete  rights  to  which 
Edward  l\'  and  Henry  VH  had  recourse,  and  more  especially 
by  the  enormous  confiscation  of  monastic  property.     But  the 
lavish  and  probably  politic  grants  of  Henry  VIII,  followed 
by  the  frequent  sates,  projiiable  under  Queen  Rlinibcth  and 
necessary  under  Cliarles  I,  together  vriih  the  prodigality  of 
Chailn   U,   left    the  Crown  as    poor  as  ever.     \x    length 
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Williacn  Ill's  unnecessary  generosity  to  hU  pcrsonsl  rricnti 
seemud  to  call  for  the  interference  of  Parliament ;  and  undei 
his  successor  it  was  provided  that  no  future  lease  of  the  crov 
land  should  be  granted  for  more  thuti  t'oriy-one  years  or  the^ 
dumiioii  of  three  lives.  Had  this  rule  bw;n  put  in  force 
imnivdiiilrly  after  ihv  Kestonition,  the  entire  Civil  List  of 
Queen  Anne  might  havo  been  provided  out  of  the  land 
revenues  of  the  Crown,' 

S  73-  Together  with  extensive  landed  possesaiona  the  Cr 
enjoyed  a  numbirr  oi/rts  and  fines  In-itd  in  txttxite  of  the  reyt 
preroi^livr.  Among  such  w;is  the  king's  slinii:,  as  guardian 
the  pcare,  in  li^c  profits  "/Justice  in  the  local  courts.  In  t-nrly 
days  these,  together  with  the  rents  of  the  royal  demesne  lands, 
were  fanned  by  the  sheriff  of  each  shire.  Under  the  head  oE 
fines  may  be  enumerated  the  early  fyrdwilt  •  for  iion-aiiend- 
ance  at  the  mustering  of  the  local  militia,  and  oferkyrnts ' 
for  contempt  of  court ;  while  with  the  Normans  there  w^a 
introduced  an  extensive  system  of  composition  for  olfL-ncei 
which  left  the  offender  at  the  mercy  of  the  Icing.  Under  tb< 
same  general  head  may  be  ranged  the  numerous  p>3)mcnts  for 
appointments  tn  offices,  which  amounted  lo  a  sale  i>r  -w  bestl 
a  fine  to  ensure  the  good  behaviour  of  the  holder,  ■.\x\<\  the] 
grant  of  ]>rivile({es  iuid  exemption*  of  all  kinds,  such 
charters  lo  towns,  the  tolls  of  markets,  fords  and  ports  ;  whtli 
the  sum  total  was  swollen  by  the  addition  of  such  minor  ar 
miscellaneous  profits  as  would  arise  from  the  produce  c 
wrecks,  the  claim  to  treasure  trove,  tiic  right  to  work  mine 
or  at  least  to  a  roy^aliy  on  their  proceeds. 

The  greater  number  of  these  rights  were  enjoyed  by  the] 
Crown  without  any   kind  of  protest.    Thete  was,  however,] 
one  class  of  these  privileges  which  was  especially  otmoxious  to( 
the  people.     These  were  comprised  under  the  general  term 
J*urveyanet,  and  were  connected  with  the  oommi^^riat  of  the 
Court  on  its  journeys  through  the  ■counlr>'.     Origiiully,  this 
duty  of  hcs/>Hium  had  been  discho^cd  by  voluntary  gifts  to 
the  chief  on  his  journeys ;  but  the  constant  demands  on  ihi»l 
score  mny  have  rauscd  such  commutation  of  the  liability  as  ia] 
described  in  the  rnxjuciu  claim  to  ji  '  firma  unius  iioctts,'    Ye 
no  commutation  could  deprive  the  king  of  his  undefined  right 
of  exaction  to  meet  unexpected  necessities.     The  wants  of  the  . 
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Couri  as  it  niovL-d   were  supplied  by  purveyors  who  would  ^H 

occasionally  obtain   what   ibey   iicedul  b}-  iimplc  «eii:iire  or  ^H 

fapiioH,    but    mnie  ('omiitoiily    by  p^rrrmption  or  comptilsory  ^H 

purrhaw  at  priics  fixed  by  the  purveyors  ihcmsdvct..     The  ^H 

>  value  and  con '«(.■'] iicni  oppressiveness  of  the  tight  arc  proved  ^H 

by  the  constant  lugislstion  by  which  the  Comino»s  strove  to  ^H 

check  its  exercise.     In  the  finX  Parliament  of  Jumcs  I  it  was  ^H 

declared   that    then-    were    ihiriy-six  Hatum    in    restraint  of  ^H 

the  right.     Of  these  no  less   than   ten  were  pnsR-d '  under  ^H 

Edward  III,  by  ihc  Inst  of  which  the  use  of  piirvcj-ancc  was  ,  ^  y^ 
limited  to  the  pcrsonttl  wants  of  ilic  kin};  and  queen.'  III.  c.  i. 

The  future  history  of  purveyance  it  bound  uj)  with  that  of  Ki-udn]  J 
the  Ftudai  Dtut.  The  history  of  the  gradual  fixing  of  the  ^"-  ^^ 
relief  has  beeit  abeady  traced.     It  has  also  been  thown  thai  ^H 

the  levy  of  feudal  aids  was  early  limited  to  three  occasions.  ^1 

But  thai  this  was  a  restriction  on  tlie  general  right    is  proved  ^J 

by  the  twelfth  clause  of  Magna  Carta,  which  forbids  the  levy  ^H 

of  any  aid  other  than  the  tlirec  usu:il  aids  without  consent  of  ^^ 

the  Commune  Concilium,  and  at  the  same  time  enjoins  that  I 

oven  these  three  should  be  *  reasonable.' '    The  vagueness  of  *  ■^'  ^-  *^ 
ihii  epithet  was  corrected  in   the  Statute  of  Wt-.ti  minuter  1,  i*?^ 
which  fixed  the  aids  exacted  on  the  occa^on  of  the  knighting  i 

of  a  son  and  ihc  marriage  of  a  daughter  at  twenty  shilling:*  for 
each  knight's  fee.     In  ilie  Confirmaiio  Cartarum  the  king  wax  1397.  J 

made  to  repeat  the  iintmise  of  the  Chatter  itself;  and  a  more  ^m 

stringent  provision  wus  embodied  in  a  statute  of  1340  to  the  ^| 

elTect  that  [he  various  rlas^es  of  the  community  should   not  ^H 

'  be  from  henceforth  charged  nor  grieved  to  make  any  aid  or  ^H 

to  sustain  charge   if  it   be  not   by  common  ostcnl  of .  .  .  1 

Parliament."    Bui  whatever  may  have  been  the  view  of  the  » 14  Edw. 
Commons,  the  king  did  not  regard  it  as  within  their  power,  if  "■-  •'-  »■ 
indeed  it  wa*  within  their  meaning,  to  curb  his  feudai  rights  ; 
for  not  only  (hd  he  exact  an  aid  for  the  knikihtitig  of  hia  eldest  1346,  « 

son,  but,  in  direct  defiance  of  the  Sutiiie  of  Westminhlei  t,  ^H 

he  look  it  at  twice  Ihc  ustial  rate.     Itut  the  feudal  aids  were  ^H 

passing  away  as  methods  of  raising  money.     I'or  more  than  ^H 

a  century  and  a  half  after  the  Black  Prince  no  king's  eldest  ^| 

son  was  kni(;hted  in  thi:  lift^iime  of  his  father,  while  on  the  ^H 

I  marriage    of    Henry    IV's  ehJcn  daughter  to  the   Puke  of  ^H 

Havaria  no  claim  to  a  feudal  aid  wa»  made    TIk-  aids  were,  ^H 

! 
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however,  useful  wreapons  in  the  hands  or  a  rapacious  king  r< 
[ibuining  extra  grants  rium  )iU  .s\it>Ject&.  For  this  pu 
thcv  wire  revived  by  Hi.-nr>-  VII,  who,  allhoii^h  hi»  eldesi 
son  was  just  dead  and  his  eldest  daughter  Mai^aret  was' 
already  manicd  to  the  king  of  Scotland,  levied  by  coment 
of  Parliament  an  aid  whicli  produced  more  than  jC$°-ooo, 
and  which  wa^  paid  by  socage  and  copyhold  tenants  aa  well 
as  by  tliose  of  knij^htly  rank.  The  other  feudal  paymem 
Jiad  continued  lo  be  exacted,  and  brought  in  an  apprectabi 
annual  income  to  the  Crown.  Henry  VI]  i,  acting  oi 
the  liint  given  It)*  hit  father,  systematized  alt  the  feu 
rights  of  the  Crown  under  a  sjiecial  Court  of  Wards.  It  di 
not  matter  dial  the  feudal  army  had  completely  disappear< 
and  that  nitb  it  had  gone  every  reason  for  the  maintenance 
such  a  Court.  Itut  other  inlluencew  were  at  work  to  dcsi 
a  system  which  was  at  once  aniiciuated  and  obnoxious.  Thi 
permanent  revenue  of  ilie  Crown  was  seriously  reduced 
the  fall  in  the  value  of  silver,  which  followed  the  opcnii 
uf  the  American  mines,  llic  financiers  of  the  seventeen 
ccntur)'  hall,  therefore,  lo  discover  some  source  of  tKvcnii 
vhich  would  yield  a  regular  income  sufficient  to  meet  t' 
continually  growing  needs  of  government.  The  first  whi' 
occuned  to  them  was  a  commutation  of  the  old  royal  ai: 
feudal  rights  of  llie  Crown,  which  were  so  lucrative  and  yet 
unmcaninjj;.  lliese  rights  included  purveyanix-  and  the  feud' 
dues,  each  o(  which  needed  separate  treatment.  In  the 
of  purveyance  the  Commons  desired  merely  to  do  awiy  wi 
the  illegal  extensions  of  the  system  ;  *  whereas  in  the  Jase 
the  feudal  dues  they  aimed  at  destroying  a  whole  system  whici 
while  it  lasted,  was  strictly  nithin  the  letter  of  the  law. 

■  /iiJ.  391.  first  debate  on  the  mattci  m  the  firxt  farlinment  of  JamCs 
was  quashed  by  the  Lords,  who  denieil  that  the  feudal  righi 
concerned  any  but  themselves.     But  in  1609  James  took 
aid  for  the  knighting  of  his  eldest  son,  '  which  amounted  ti 
a  tax  of  five  per  cent,  on  the  yearly  value  of  alt  land  held 

•  Wfi  JMci.  the  king,  whether  by   military  tenure  or  by  socafge.' '    Th« 
irritation  that  must   have  been  caused   by  'its  concomitAnt 
inquiries  and  opiwrtunities  for  extortion  and  jobbery '  broughi 
matters  to  a  head.     A  renewal  of  negotiations  ended  in 
agreement  for  the  surrender  of  the  royal  claims,   indudtni 
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on  bcuf. 


purvcj'ftiK.-e,  in  leium  for  n  fixed  sum  of  ^100,000  a  yeai.' '  PrfJihtro, 
An  cKCcpiion,  hovrewr,  was  mode  iJt  the  case  of  ibc  three  ***'  *"' 
occasional  aida  which  might  still  be  taken  at  a  Hxcd  rate. 
But  before  the  agreement  became  law  both  paittes  had 
changed  their  mincLL  The  kinf  thought  that  he  would  not 
gain  much  by  the  bargain,  while  tlie  (7ommo[is  fcari.'<l  the 
addition  of  so  large  a  sum  to  the  roj'al  revenue.  '  Consequently, 
the  Great  Conlract,  as  the  bar^jiain  was  tailed,  fdl  through, 
and  it  was  only  at  the  Restoration  that  feudal  tenure  and  sU 
that  it  involved,  together  with  purwyancc  and  iis  accom- 
paniment prcL-mplion,  was  finally  abolished,  and  other  means 
were  found  of  increasing  the  ro)'a]  revenues. 

The  fust  of  tliese  m«anx  was  an  exfisf  <>»  N(r  and  othtr 
liquors,  which  was  avowedly  intended  to  take  the  place  of 
the  surrendered  rop)  and  feudal  dues.  It  has  been  usual  to 
stigmatize  the  selfishness  of  the  landowners  who  tlius  sub- 
stituted for  the  feudal  duci  which  fell  only  on  themselves, 
a  class  of  taxes  which  fell  u|)on  the  general  public,  ttui  apart 
from  the  political  inadvisability  of  alienating  the  landowning 
interest  from  thtr  newly  cMablished  government,  it  is  to  bo 
considered  that  the  tax  which  was  at  first  projected,  a  general 
landtax,  would  have  been  offensive  to  the  socage  and  copylioUl 
tenants  who  had  not  been  liable  for  feudal  dues ;  while  a  lax 
levied  under  a  different  name  from  those  lands  alone  which 
had  paid  feudal  charges,  would  have  borne  unfairly  on  those 
who  had  bought  the  lands  under  the  Com nionn call b  on  the 
understanding;  that  all  such  liabilities  had  been  abolished.' 
The  general  history  of  Excise  will  he  dealt  with  under  the 
head  of  Taxation.  Here  it  shall  be  said  merely  that  thi; 
exciite  was  made  part  of  the  hereditary  revenue  of  the  Crown  ; 
in  r736  it  was  commuted  for  a  tixed  sum  of  ;^7o,ooo,  and  at 
the  acceksion  of  George  III  it  wa.i  merged  in  the  general 
revenue  of  the  counlr^-. 

In  1663,  to  this  excise  were  adrk-d  the  revenues  of  the  Post 
Office.  This  had  been  set  on  foot  by  James  I  for  the  con- 
venience of  English  merchants  corresponding  with  foreign 
countries,  and  was  made  anitable  by  Charles  I  for  the  trans- 163;. 
mifiHon  of  internal  correspondence  in  England  and  Scotland. 
Daring  the  Commonwealth  it  became  a  source  of  revenue,  and 
in  1659  was  farmed  out  for  ^14,000.     At  the  Kcstorslion  it 
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waa  oTganiied  by  sututc  *nd  obtained  the  monopoly  of 
canying  for  hire,  (he  profits  of  which  were  made  pan  of  t 
berediiar>'  revenues  of  iIk  Crovn.     It  was  at  first  bnncd  ati 
forjf  11,500,  but  the  profits  rapidly  inoeued.     At  the  end  d 
William  lll'i  reign  it  brought  in  ;f  75.000 ;  under  Anne  uii 
George  I  this  had  risen  to  over  ^90,000 ;  and,  vrhttc  in  i7r^ 
th«  proceeds  were  divided  between  the  king' 
general  cxpendiiure,  after  1760  the  wbolc  was 
the  latter  head- 

3  74.  Such  were  the  hereditary  revenue*  of  the  Crown 
(he  Restoration.    To  these  were  added  cxrlain  grants  of 
nature  of  taxes  far  (he  life  of  the  reigning  king,  nich  as  the 
tonnage  and  poundage  now  reorganized,  and  a  new  tern 
excise  on  wine  at  the  name  rate  as  tbe  hereditary  cxcitk-.  . 

With  the  proceeds  of  this  hereditary*  revenue  lUid  thcsi 
pcrmartent  taxes  the  king  n-a.i  still  expected  to  keep  up  thi 
royal  state,  (he  civil  govemmeni,  and  all  that  was  nvccssM 
for  the  defence  of  the  kingdom  in  time  of  peace.  In  fact  thi 
was  the  true  Civil  Liu.  Tlte  items  under  this  head  at  tl 
^disposal  of  Charles  I)  had  realiced  an  average  annual  soi 
of  one  million  pounds,  and  cxperii.-ncr  had  proved  it  to  b 
insufficient.  I(  was  calculated  that  the  sources  set  apan  I 
the  Restoration  would  niie  the  sum  total  to  ^1,300,000.  i 
first  they  did  imi  yield  m>  much ;  but  eventually,  oiring  I 
(he  imiwovemeni  iii  trade  and  a  better  niana^^meitt  of  Ui 
customs,  lhe>*  so  iM  paioed  the  cstinialct  that  Jatncs  II  a 
joyed  from  these  sources  an  average  tncomc  of  ^i,5oo,0M 
But  after  the  Resolution  the  use  tu  which  Charles  I 
his  brother  had  put  the  money  granted  caused  I*arU 
prKtically  for  tbe  first  time,  to  auempt  scene  definite  limi 
to  the  personal  expenditure  of  ihi:  Ctown.  Tlius  the  sou: 
of  income  set  apart  at  the  accession  of  VVilltAm  and  M 
were  calculated  10  produce  j^i, 100.000;  and  of 
hereditary  revenues  and  the  excise  duties,  togetbor  esdi 
at  j^7oo,ooo,  were  appn>priated  to  (he  dvtl  cxpendit 
(he  Crown.  I'bis  included  not  only  ll>e  personal  ex 
of  tho  Court,  but  (be  salaries  of  ambauador^  jutjgeii)  and  (bi 
dvi]  service  generally,  togetfaer  with  all  current  iwnnoni^  A 
seems,  however,  that  tbe  sovcrdsna,  lieinj;  thus  ctrcumscritKil 
in  their  revenue,  refused  to  consider  tbi^mseU'es  obli^  » 
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rettrain  their  expenditure  wiihin  ihe  amount  appropriated 
to  the  Civil  List.  Thus,  down  to  the  arecssion  of  George  II 
these  sources  realized  an  average  of  ^700,000  a  jrear;  but 
both  Anne  and  George  I  icspcciivcly  applied  to  Parltainent  to 
discharge  more  ihan  one  milHun  pounds'  worth  of  debts.  The 
Civil  IJst  of  George  II  wax  guuranteed  at  a  minimum  amount 
of  ;£Soo.ooo;  for,  any  dcfieiency  in  the  usual  sources  was 
to  be  met  by  a  parliftmcntarj'  grant :  but  even  with  this 
incr«-asc  I'nrliument  tvas  called  on  to  release  the  king  from 
a  debt  of  ^450,000.  Hut  with  the  acccwon  of  George  III 
Parliament  for  the  first  time  obtained  acknowledgement  of  its 
power  of  direct  control  over  the  personal  expenditure  of 
the  thrown.  Hitherto,  since  the  Revolution,  Parliament  had 
guaranteed  to  the  Crown  certain  branches  of  revenue  which 
were  calculated  to  produi'«  an  adequate  income.  Now 
George  III  surrendered  the  crown  lands,  the  excise,  and  the 
I'osl  Office  in  rctiim  for  a  (kfinite  sum  of  ^800,000  a  year, 
which  in  1777  was  raiswl  to  ;£9oo,ooo.  Hut  out  of  this  were 
still  paid  the  talaiies  of  ambasudors,  judges,  and  civil  serrsnts, 
annuiiics  to  members  of  the  roynl  family,  and  pensions  for 
public  services.  At  the  same  lime,  there  remained  at  the 
absolute  disposal  of  llic  frown  certain  other  sources  of  revenue, 
such  as  the  hcrvditary  revenues  of  Scotland  and  Ireland.  Yet 
this  did  not  jncclude  occasional  applications  to  1'arliament  for 
the  discharge  of  debts  which  duruig  the  reign  amounted  to 
;f  3, 500,000. 

Subsequent  reform  was  in  two  dircirtions.  On  the  one  side, 
most  of  those  sources  of  rewnue  which  remained  beyond  the 
control  of  Parliament  were  surrendered  by  the  Crown ;  on  the 
oilier  side,  the  sum  voted  by  Farlirfment  was  gr3<lual1y  relieved 
of  all  burdens  except  those  immediately  connected  with  the 
niuiTilennncc  of  the  {Personal  dignity  of  the  monarch.  The 
first  step  in  this  direction  was  taken  by  Lord  Rockingham's 
Act  of  17SJ,  by  which  the  Civil  List  was  divided  into  eight  «  Geo.  IIL 
classes  and  the  e.xpenditurc  was  to  be  according  to  a  prescribed  "^  ^■ 
order.  It  was  a  natural  step  to  transfer  such  of  these  cbsses 
na  did  not  ixjncern  the  [lersonal  estate  of  the  Crown,  to  the 
Consolidated  Fund,  out  of  wliich,  since  1787,  the  expenses  of 
the  civil  govcmmcnt  of  Ihc  country  arc  defrayed,  This  was 
of  course  accompanied  by  a'pio  lanto'  diminuiioti  of  the 
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sum  voted  to  the  Crown.    Thus  in  1816  various  payments  tfi 
members  of  the  rojral  hmi\y  were  so  disposed  of.     Again, 
the  accusiun  of  \\'illian)  IV,  the  >'ole  of  a  smalliM  Civil  l.i&[  < 
;f5io,oao  was  ttCDompanied  by  the  wtthdiawal  or  ncarl)- 
public  charges,  except  .1  |icn»ioi)  li-<t  of  ^75,000  an<i  a  iuni  foB 
sectul  service  of  ^{^13,000.     Al  the  same  time,  (jcorgo  IV'»1 
surrender  of  the  hcrcdiiar>-  revenues  of  Ireland  and  of  all  that 
the  ('rowD  stil)  kept  under  the  same  title  from  England,  wa 
followed  b>'  William  IV's  surrender  of  Ihe  hereditary  revenue 
of  Scotland  and  sume  uiialler  sources  of  independent  inrome.^ 
On  the  accession  of  Queen  Victoria,  the  Civil  List  was  reduced 
to  ;£385.ooo  dietribuled  under  six  heads  of  expenditure,  but] 
for  ihc  present  king  it  has  been  raised  to  j^47o,ooo.     The  sole 
extra  expense  with  which  it  h  now  charged  is  a  diniinishcd 
pension  liM  from  which  fresh  flnn;ial  grants  mriy  be  made  of  1 
more  than  ;£i,aoo.     The  sole  extraneous  source  of  income  A^ 
the  disposal  of  the  sovereign  is  the  Ouchy  of  Lancaster,  which 
has  been  jealously  kept  apart  frotn  (he  crown  tandx.     This  nos 
jrields  ubuui  ^60,000  s  year.    Al  the  same  lime,  il  is  noieworthj 
that  the  crown  lands  Ihemselves,  which  al  the  time  of  ihei( 
surrender  produced  lillle  more  than  ^6,000,  now  add  no  lesj 
than  ^450,000  to  tlie  revenue  of  the  country.     Il  is  probabty 
no  exaggeration  to  say  that  tliesc  apparent  encroachments,  even 
I  V  i,in      *^P°^  '''^  private  expenditure  of  the  Crown,  have  in  realit] 
^tfty,  i,  '     added  to  its  true  dignity  and  more  than  ever  conciliated  the 
i3i'247-      confidence  and  alTcclions  of  the  people.' 
Eoily  fotnii     g   75,   The  earliest   form  of   taxatios   was  probably  the 
irfiaxBtion.  DaHfgild.     It  was  levied  first  in  991  by  .lithelred  nl  the  suj 
gcstion  of  Archbishop  Sigeric  and  wilh  consent  of  the  Witan] 
and  then  al  intervals  up  to  the  rcijjn  of  Eadn^rd  the  Confessc 
by    whom    it  was   abolished.     It    wax  revived    by   William 
in   iaS4.  and  K-maincd  a  frequent  exaction  for  .-ibiiut  eight 
years.      It  was  a  land-tait  taken,  under  the  Anglo-Saxons, 
Ihc  rate  of  iwo  shillings  on  every  hidi-.     Willittm  I  not  only 
robbed  il  of  its  meaning  by  making  it  a  regular  levy,  but 
trebled  the  amount  which  in  future  levies  was  generally  taken 
■1  ux  shillings  on  the  hide.     It  wa«  a  crushing;  burden  on  the 
tmaller  fulk,  and  sulMtuntintly  helped  both  to  reduce  the  pre 
Norman  ceorl  to  the  post-Conquest  vilbnux  and  to  the  imivcrs 
establishment  of  a  manorial  system.     Now,  according  to 
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feudal  theoiy  of  taxation,  the  inxpay-cr  made  a  volmnary  offering 
to  relieve  the  tempoiary  necessities  of  his  lord,  and  thus  his 
promise  of  the  tix  bound  only  the  individual  who  made  it. 
Hence  all  opposition  to  taxation  was  at  lint  penonaL  It  is  true 
that  Henry  I  speaks  of  'the  aid  which  my  baronK  gave  nie' 

and,  in  his  order  for  holding  the  local  couitn,  promises  to  sum'  

mon  these  courts  if  his  necessities  require  it.'  Thus  some  form  >  s.  C.  le 
of  grant  may  have  been  observed;  bul  there  is  no  account 
of  any  defmitc  vote  of  laxes  or  of  n  di»<ruission  over  a  money 
grant  until  the  end  of  the  reign  of  Richard  1.  The  feudal 
theory  of  taxation  also  involved  the  necessity  of  its  levy  upon 
land.  The  unit  was  the  somewhat  indeAnite  hide;  and 
ntKv  the  chief  object  of  Domesday  had  probably  been  to 
obtain  a  b»sis  for  the  fair  nsscMtnent  of  the  dAncgetd,  in  coses 
of  dispute  Domesday  iornied  the  evidence  of  the  liabilities  of 
an  estate. 

The  reign  of  Henry  H  inaugunued  new  principles  in  Chuieci 
taxation  as  in  so  much  else.  In  the  first  place,  the  exein|nions  "["'"  ; 
claimed  by  the  Church  lands  from  the  liabilities  of  feudal 
tenure  were  mt^t  by  levying  from  them  a  commutation  for 
personal  service  in  the  form  of  scuta(^.  Secondly,  the  basis  of 
t'cudul  taxation  in  general  shifted  from  the  hide,  which  had 
been  common  to  feudal  and  national  taxation  alike,  to  the 
more  special  ratings  on  the  knight's  fee ;  while,  under  Riohard  I, 
even  for  national  levies  ii|K>n  land  the  hide  guve  way  to  the 
mon-  deflniCc  carucate  of  a  hundred  acres,  l-lnally,  the 
growing  wealth  of  the  country  suggested  the  accumulated 
merchandise  as  a  fie  subject  for  taxation.  Thus  pemonal 
property  no  less  than  real  pro[><;ity  became  conlribuiDry  to  ihe 
need.s  of  the  state. "  These  rhan)tes  producc-d  two  nrtults. 
The  witness  of  liomesday  had  become  inHilIicient  as  a  method 
of  ullimalc  assessment ;  and  thiu,  while  the  feudal  taxes  were 
left  to  the  statement  of  the  individual,  for  personal  property 
and  even  for  real  properly  in  the  carucago,  the  returns  of  the 
individual  payer  were  liable  lo  be  submitted  to  tlu!  decision 
of  a  small  committee  or  jury  of  his  nei};hbot]i».  .\^ain,  the 
lirtt  departure  from  (he  individual  theory  ol  Uxaiion  was 
made  in  the  appl)calion  of  special  taxes  to  each  separate  class  cisu  luica- 
of  the  community.  Thus  by  the  Charter  of  Henry  I  ih«  '"on. 
feudal  class  had  been  cxcmplcd  from  every  demand  e.xcept 
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personal  service ' — an  exemption,  however,  which  only  applie 
10  Ihe  levy  of  spttial  aid*  and  not  In  the  ordinary  feudal) 
dues,    Thvy  wtTc  brought  under  contribution  by  an  extension ^ 
of  the  k%7  of  fcutagc.     Again,  from  ;il]  landowners  would 
be  required   the  donum,   auxitium  or  carticage   which    had, 
taken  the  place  uf  dane);eld ;  and  upon  tlie  same  principle 
tatUge  wa^  le\'ie<I  on  all  burgage  lemmtii.     Tlie  application] 
of  the   principle  of   class   taxation   wa*   an   imporliint    stcpj 
in  constitutional  adviincc;  for,  it  encouraged  the  ^-''^ii'ih  uf 
ft  syRcm  of  estates,  each  responsible  for  its  own  paniailar' 
burden  and  distinguished  by  the  interests  of  its  own  particular 
class. 

It  has  been  shown  elseu-herc  thai  the  full  ntirabcr  of  knighia 
whom  a  great  estate  had  to  funiish,  was  seldom  to  be  fuundf 
cnfcolTed  or   provided  with    the  requisite  amount   of  land. 
For  those  which  were  not  cnfcolTed   but  remained,  in   tho 
technical  phrase,  'charged  on  the  demesne,'  the  lord  had  tol 
provide  substitutes.     It  has  been  thought  ttiat  scutagt  may  havej 
represented  originally  the  sum  paid  to  a  substitute  for  a  knight,] 
and  thus  the  rojal  demand  involved  merL-ly  a  change  in  the 
mode  of  payment — to  tlie  kinj   inMead  of  to  a  subsiiiuie. 
However  that   may   be,   there  vfVK   ruisons   irhy   the    kings 
should  wish  to  get   rid   of  the   feudal   levy,  and   even   the 
Normiin  kings  may  have  bi-jtun  the  system  of  taking  iwynicnti 
in  lieu  of  personal  scnice.     Traces  of  such  a  payment  arel 
found  as  early  as  ihc  reign  of  Henry  I,  although  there  scemS'l 
to  be  no  defmite  mention  uf  it  until   1156.     In  that  year| 
Henry   11   prepared  itn  expedition  to  ^V^ei  and  met  the 
unwillingness  of  the  great  ecelcMa-ttical  tenants    to   supply! 
military  service,  by  the  demand  that  they  should  pay  instead,! 
at  the  rate  of  twenty  shillings  on  each  knight's  fee  lorwhichj 
service  was  due.     In   1159  the  same  principle  was  extende 
to  the  agrtihi  MiHres,  as  the  chronicler  describes  them."    Thii 
time  the  rate  of  payment  was  two  marks  from  each  knight'i 
fee,  ari<I  the  nuiiihei'   thus  compounded   for  seems  to  liav 
been  iiSo.     Since  the  «er%ici^  was  still  pxaeled  from  fupitn/es 
bantnts  this  would  represent  only  a  small  portion  of  the  whole 
available  levy.*     Now,  on  strictly  l'eud.-il  principles,  as  bc-lweenif 
the  king  and  his  lenants-in-ehicf  there  could   be  no  i-om- 
mutation  of  military  service.     Hie  tenani>in -chief  had  eilherj 
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to  appear  with  his  con[in[;ciit  when  summoned,  or  after  the 
campaigi)  to  pay  whatever  fine  the  Barons  of  the  Exchequer 
tm)}osed  upon  a  man  wito  by  his  disobedience  had  raeiitcd 
ihe  penalty  of  forfeiture.  Thus  the  tenant -ineliief  uf  the 
Crown  did  noV  pay  sculagc  liuC  iin  amercement  for  neglect 
of  duty,  Wc  have  seen  that  the  mc.ins  by  which  the  military 
liability  of  a  groit  tenani-in-thicf  vns  nctually  discharged, 
vae  a  muitcr  of  private  artangrmc-nt  on  his  part  Uut  in 
England  at  least  military  sernce  nas  a  royal  duty,  and  on 
this  plea  tlic  Crown  passed  over  the  lord  aiid  took  a  acutage 
from  the  actual  tcnant-indi-meiine  by  knight- Kcrvire.  But 
the  scutage  was  not  rai>ed  until  the  campaign  was  over,  and 
the  rale  at  which  it  wa«  laken  would  probahly  be  governed 
by  the  market  price  of  men  hired  to  do  the  service  due  from 
knight's  fees  which  remained  'on  the  dcnicwie."  The  tenants, 
who  found  military  service  a  great  hurtlen,  made  this  practice 
of  the  king  the  foundation  for  a  claim  to  pay  scutage  as 
their  right  rather  than  to  serve  in  person.  Ihdr  lords  were 
gradually  fnrccd  lo  assent,  to  hire  substitutes  to  do  the  duty 
and  to  obtain  permission  from  the  king  lo  recoup  themselves 
by  the  levy  of  a  scutage.  Often,  however,  perhaps  in  a  case 
where  the  icnanl-in-ehiei  had  made  default,  tlie  king  would 
amerce  the  tenant -in-chief  and  lake  a  sctilage  from  his  tenants 
))y  knight-scnicc'  It  seems  probable,  then,  that  scutage  > 
applied  to  three  classes  of  persons — to  the  smaller  tenants-  <- 
in-chief  of  the  Crown  by  knight-service,  lo  the  actually 
enfeoffed  tenants  by  knight-sen-iee  of  tenants-in-chief,  and  to 
the  whole  military  service  of  the  ecclesia.'ilical  Icmints- in-chief 
who  found  it  increasingly  cxpcnsire  to  hire  knights.  On  the 
other  hand,  the  great  it-nanl-in-chief  of  the  Crown— the  baron 
proper — would  himself  go  or  be  heavily  amerced,  and  would 
ikc  his  proper  contingent,  which  would,  howc\'er,  consist 
atircly  of  soldiers  hired  for  the  juiiticular  occasion. 
The  rate  of  scutajie  seems  to  have  varied  from  ten  shillings, 
the  demanii  in  1189,10  three  marks  (i.e.  forty  shilling*)  from 
each  kni(;ht's  fiv.  and  this  larger  sum  became  frequent  under 
Henry  HI  and  the  usual  rate  taken  under  l^dward  1.  .Mean- 
while, John's  exaction  of  no  less  than  ten  jicutagcs  for  abottiw 
expeditions  led  to  the  provision  in  Magna  Carta  ^  that  noi 
scutage  should  be  taken  except  by  leave  of  the  '  Conmiune  i 
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CoDcilium  Tcgni.'    Bui  in  the  second  reissue  or  the  Charter  ] 
b}' tlte  baion.t  under  Henry  III   it  was  nillidniwn  in  favour  1 
of  a  provision  for  taking  icutagv  a%  it  had  been  laken  under 
Henry  II.>     But  with  the  disuse  of  ihc  feudal  Xnvy  Ncuiage 
lendtd  to  diwpjKMir,     In  process  of  time  estate*  had  been 
brukcn   u;),   and   Ihc  original   liabiHiy  for  kni|ht£'  fees  had 
beoomv  divided.     The  trouble  of  coUeclins  ir>crcascd,  while 
the  excuse  for  it  was  sti^hm :  at  ihe  xaine  time  new  methods  i 
of  taxation  had   l>een   found  more  productive  and   less  ob>] 
noxious  to  those  on  whom  scutngc  would  have  fallen.     Thel 
result  was  that,  although   the  liability  to  scutagc  was  onljr 
abolished   with  the  abolition  uf  foudal    li-nure,  yet  after  ihej 
reign  of  Edward  I   thcio  arc  only  two  traces  of  it — in    133  a  | 
after  Edward  It's  victory  over  Ha,  rebellious  barons  at  Borough- 
bridf;c.   when   it   was  taken   in    the  shape  of   amercements  I 
imposed    on    thoie   who   had    refused   to  ser\-e  in    the  army 
defeate<l   at    Rannockbum;   and  in    13K5    when    Richard    II j 
in  view  of  an  cx|K'dition  tcmicted  scutage  as  if  it  were  a  tax] 
which  he  considered  the  king  might  still  le\-y  when  he  went  taj 
war  in  person. 

There  was  no  levy  of  danegcid  after   1162.^     Bin   iherel 
were  occasional  taxes  called    in  general  terms    '  doiu '    orl 
'auxilia,'  and    raised    by  separate   negotiation    betweitn   thel 
officers  of  Ihc  Exchcfiucr  and  each  comniiiniiy  of  ijaycrs,] 
These  dona  were  reckoned,   like  danegcid,  upon  ihc  )iidc^ 
But  the  hide  was  a  vague  measurement :  for  since  it  probably 
comprised  only  cultivated  land,  the  area  of  assc^ment  mus 
have  shifted  coniimially,  and  the  evidence  of  DomeMiay  mus 
have  become  increasingly  untrustworthy.     In  1194,  ihcrcforej 
the  plaire  of  Ihc  bide  was  lakcn  by  Ihe  more  definite  mcasur 
ment  of  Ihe  ciriicatc  or  ptotighland  of  lOO  acres.     Like 
prcdcccMors,  the  new  earuMgt  was  intended  to  fall  on  the  whole ^ 
landowning  r1as<:,  and  the  rate  was  first  fixed  at  the  old  amount 
,  of  I  wo  shillings  on  each  canicalc'    But  the  amount  was  variable  ; 
for  in  1198  each  c.irucate paid  five  bhillings'  and  in  1100  three_ 
shillings.*      Meanwhile,  in    1198   an    im[>ortant    chaiige    ic 
pbce  in    ihc    method  of  asscument,  and  for  the  sUtemenl 
'  of  the  individual  payer  was  substituted  the  sn-om  evidence  of 
a  local  Jury.    Carucage  may  be  traced  into  the  early  ye 
of  Hcnty  111,  after  which  it  seems  to  have  disappeared. 
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Together  with  the  danirgeM  from  th«  country  *ns  euclvd 
the  Auxilium  burgi  fron)  ihc  towitK.  This  continued  under 
the  more  common  namt;  of  Ta/hgr,  find  formed  an  occasional 
tax  nominally  extciidinjj  in  amount  to  one-tenth  of  (he  goods 
of  thoie  entitled  to  |iay.  But  tlie  towns  wert*  regarded  as  in 
the  demesne  of  some  lord;  and  while  they  all  cotilributed 
their  share  to  the  ferm  of  the  shire,  the  king  could  only  levy 
the  further  impOHt  uf  tallage  on  such  as  were  tn  the  ancient 
demcttne  of  the  Clown.  I'or  the  claim  to  take  this  iak  seems 
to  have  rested  on  the  plea  that  Hie  inhabitants  of  towns  were 
holders  by  villan  tenure.  Ilius  otlier  lords  had  in  this  matter 
the  same  rights  as  the  king,  and  the  only  restraint  on  thdr 
power  seems  to  have  been  tlie  understanding  tliat  they  should 
not  tallage  their  lands  unless  the  king  ullaged  the  demesne 
of  the  Crown,  .Some  foreign  expedition  seems  to  have  been 
considered  necessary-  as  an  excuse  for-the  Icv)-,  and  the  demand 
of  3  sum  from  London  was  followed  by  a  visit  of  ilie  itinerant 
justices  to  the  other  towns  in  ancient  demesne,  which  were 
assessed  on  the  basis  uf  the  gmni  obtained  from  the  metro- 
polis. The  name  'tallage'  fust  appears  under  Henry  II,  and 
the  t.ix  was  continued  under  his  successors.  It  was  perhaps 
the  only  tax  which  John  diil  not  exact  oppressiwly ;  for  he 
desired  to  win  the  support  of  the  tenants  of  the  crown  lands 
against  the  batons.  The  barons,  howc\'cr,  seem  to  have  de- 
sired to  limit  the  TO)-al  right  of  talUge,  but  to  have  (aili-d  in 
their  attempts ;  for  among  tlie  articles  presented  for  the  king's 
signature  at  Riinnymcde,  the  one  restricting  the  levy  of 
stallage  or  .lid  to  the  permission  of  Ihc  Commune  Concilium, 
demands  a  similar  icstriction  in  the  case  of  tallages  and  other 
exactions  from  the  citixens  of  I^ndun ;'  while  in  the  cx>n4.-- 
s[>onding  cbusc  uf  the  Charter,  as  it  was  actually  conlirmed, 
all  mention  of  the  tallage  disappears.^  Under  Henry  III 
tallages  were  frctiucnl,  but  the  oppressiveness  seems  often  to 
have  been  lessened  by  exacting  them,  like  llie  latit  benevo- 
lences, only  from  Uie  richer  ciii/ens.  Tallage,  however, 
followed  the  taxes  already  mentione<],  and  gradually  fell  into 
disuse.  It  is  sometimes  »iip|xised  (o  have  been  forbidden 
by  the  Cunfirmaliu  Cartarum ;  but  the  Latin  version  of  that 
document,  which  bears  the  significant  title  De  talla^o  mom 
ccnadtndof    altliuugh    it   was   treated   by  th<-  judges  in   the 
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Hampden  case  under  (Jtiailcs  I  ai  n  vtutute,  was  merely 
a  chronicler's  rtsunti  of  the  intiMition  of  the  French  docu' 
mcnt.  In  view  of  sonic  of  his  later  answers  to  remonstrances 
from  Farliiimcnt,  it  even  xeenis  douliiful  wlit-tlier  tlit^  Itiii}; 
runn<lt:rt;i)  th.it  the  t;om|)relicnMve  statute  of  ijjo  included 
lallage  iimong  itH  prohibtlcd  methods  of  tnxalion.  However 
thai  may  be,  ihcrc  arc  only  lhic«  known  occasions  after  1 397 
on  which  a  tallage  wa«  imposed:— by  Edward  1  himself  in 
IJ04,  when  it  met  with  110  fomiilaint ;  in  1311,  when  it  was 
slrenuously  but  vainly  ri.-tist«l  l>y  London  and  Bristol ;  nnd 
in  1331.  irhen  I'.clward  III  accepted  in  ilc  place  a  grant  of 
n  tenth-and-fiftcenlh  from  ['arliamcnt.'  The  fact  was  that 
the  changed  method  of  taxation  consequent  on  the  forn^atioii 
of  a  Parliamcnl  of  Estatej;,  removed  any  claim  of  the  king 
or  of  the  lords  to  levy  .inch  special  conlii buttons  from  the 
towns  in  their  demesne.  I'''ir,  after  11R3  scjuiiatc  negotiations 
by  officiaU  of  tlic  Kxchciiiier  with  the  various  t.ix-paying  com- 
munities practically  ceased  in  favour  of  a  general  grant  made 
in  Parliament  ;'*  and  the  principle  of  tallage  only  alfutded  an 
extra  picj  to  those  (owns  which,  in  their  dewre  to  escape 
representalion,  vainly  tri<;d  to  urgt?  thai  ihcy  were  not  in 
nn^^icnl  dcnu-viK-  of  the  Cxoirn.  Thus,  after  lh<'  summons  of 
representatives  of  the  boroughs  lo  Parliament  the  king's  reten- 
tion of  tallage  was  an  illogical  proceeding,  if,  as  seems  natural, 
he  desired  to  le%'y  a  tax  upon  the  whole  burgher  population 
and  not  merely  on  that  portion  of  it  which  dwelt  on  the  royal 
demesne. 

S  76.  The  disappearance  of  these  class  taxes  of  a  feudal 
era  brings  us  to  the  period  of  national  taxation.  At  the  outset 
it  will  be  convenient  lo  note  two  temporary  methods  of  taxation 
which  never  passed  beyond  the  stage  of  experiment  In  the 
last  Pailiameni  of  the  imporlam  reign  of  Edward  III  the 
king's  mini^rcrt  suggested  10  the  Commons,  as  one  among 
several  allernalivu  methods  of  taxation,  the  le%*y  of  a  great  on 
every  hearth.  Ultimately  bt>th  Parliament  and  Convocation! 
granted  u  fvift-tux  of  a  groat  a  head  on  all  persnn-t  over  sixteen 
years  of  age.  and  this  form  of  taxation  was  leiieaicd  in  1379 
and  13S0,  with  the  important  difTereucx;  (hat  in  both  cases  it 
was  graduated.  Thus,  in  1^79  the  scale  descended  from  ihe 
Duke  of  l.ancaster,  who  paid  ten  marks,  down  lo  the  poorest 
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penon,  whose  contribuilon  ivas  u  gnonl;  while  in  1380  the 
nutximuni  diflTerencc  hclween  {laycrs  was  on  the  murh  Ntnnllcr 
proportion  uf  sixty  gtonts  to  three'  It  was  tliiR  latter  levy 
which  formed  at  an)-  rate  the  excuse  for  the  Peasant  Revolt 
of  1381  ;  and  consequently,  ihi>  metliod  of  taxation  ptatiicaliy' 
disap|>eani  until  after  the  Rutntation.  It  wa.-k  exacted  on  three 
occa&iorii  under  Charles  II,  and  regularly  after  the  Rci-olution 
from  i6Sg  to  169K.  The  last  gram  ran  until  1706,  after  which 
the  tax  was  not  renewed.  It  nuK  not  a  poiiiiUr  lux,  although 
under  Richard  II  it  had  served  the  UKcful  pur|toM:  ol  bringir^ 
home  to  ever)'  individual  in  the  kingdom  the  misdeeds  of  the 
royal  ministers. 

Nor  was  tlie  sjniilar  levy  of  the  Afar/A  money  any  more  siic- 
ifijL  Tlie  principle  liad  been  lon(t  familiar  in  the  payment 
if  Peter's  Pence.  Thi.i  was  a  tax  of  a  penny  on  every  hearth, 
which  from  the  beginning  of  the  tenth  eeniury  formed  an  annual 
conuibution  to  the  Pope,  but  which  at  some  period  before  the 
thirieentli  century  was  compounded  for  a  lump  sura  of  rather 
more  than  ^loo.  The  suggestion  that  Parliamrai  sliould 
apply  such  a  tax  in  1 3;  7  did  not  meet  with  favour ;  nor  is  there 
mention  of  it  until  after  the  Restoration,  when,  from  iCfia  until 
the  Revolution,  a  levy  was  made  of  two  shillings  on  every  hearth 
or  stove.  The  inquisitorial  nature  of  the  tax,  "hich  would 
necessarily  lead  to  the  domiciliary  visits  of  the  collectors,  no 
doubt  accounts  for  its  unpopularity  and  consequent  discon- 
tinuance after  the  Revolution.' 

The  more  ]ierni.iiieiit  forms  of  national  taxation  may  be 
divided  under  the  two  he-ids  of  direct,  that  is,  jwid  immediately 
by  the  contributor  ;  and  mdirtil,  that  is,  falling  only  ultimately 
on  the  person  who  is  intended  to  pay  it.  Under  the  first  head 
will  be  mentioned  successively  the  various  attempts  made  from 
the  fourteenth  to  the  eighteenth  centuries  to  levy  a  tax  on  all 
real  and  personal  property  in  the  country.  This  required  for 
its  efliciency  a  conMant  reassesiiniL-nt,  a  dilFicutiy  which  was  no 
doubt  the  reason  why  the  Tcnih-and-tiftcenth,  the  Subsidy,  and 
the  Property,  or  rather  I.and  Tax,  each  in  turn  became  settled 
at  a  hied  amount  and  levied  on  an  old  assessment.  Thus 
with  the  lapse  of  time  they  decreased  in  «]ue,  and  after 
attempts  to  supplemcnl  them,  they  were  abolished  in  favour 
of  more  pruducbve  methods.     The  Property  Tax  still  drsgs 


'  Dowel  1. 
Hhl.  Pf 
TAxatim, 

'/iW. 


'  Ibid.  iii. 

165. r. 


LrMril 
dii«ctly. 


5ia 


F.NnLISH  COSSTITIjTIONAL  iiistorv 


out  ail  un]iO|iulaT  existence  under  the  more  appropriate  luune 
of  ih«  I^intl  Tax;  hut  for  the  last  ccnttiry  ih«  r^l  direct  UuC| 
ha«  been  the  Income  'Van.     Firsi   among  ihc  indirctt  tax«s 
stand  the  Customs  with  thcii  long,  intricate,  and  interesting 
history;  to  them,  ^incc  the*  Kesioration.  has  been  added  the. 
Excise ;  and  since  ilie  Revolution,  Stamp  duties  of  multifarious] 
kinds — although  both   these  include  payinenta  which  come] 
under  the  head  of  direct  as  well  as  indirect  laucot. 
The  germ  of  national  as  opposed  to  feudal  fonn-i  of  taxaitc 
Mov«bli3.  ^m(  1,^  looked  for  in  the  reign  of  Henry  II.    Tlie  jirowingj 
wealth  of  the  country  and  the  close  contact  with  the  continent! 
induced  Hcnrj-  to  aiiempi  to  bring  under  conlribution  incomea] 
which  were  derived  from  other  sources  than  land.     Indirectly] 
this  attempt  was  made  as  early  as  t  tSt,  vhcn,  by  the  As»ie  of 
Armw,  till  freemen  were  directed  to  have  in  ihcir  poKMsstonl 
1  g_  c.  I  w,  "■"*  corresponding  to  llie  amount  of  their  income.'     The  firstj 
U  ■- j-         instance  of  a  direct  contribution  on  thi.t  busi.t  i.s  ilic  Saladin  Tithe 
of  1 188,  in  which  a  tenth  part  rtddituuw  tt  mobiiium,  that  is, 
of  rents  from  land  aiid  of  income  fiom  merchandise,  was  levie 
'  ibid.  i6o,  from  every  one  in  support  of  tlie  third  crusade.*    It  was  : 

until  all  tlic  financial  resources  of  the  country  were  called  ouli 
for  the  jayment  of  Richard  I's  ninsoin,  that  the  iu«tciar,1 
Hubert  Waller,  Arclibishof)  of  Canlrrbur>',  litst  applied  this] 
* IMit.  i^i:  method  of  taxation  (or  national  purposes.'  In  II93,  beside 
R.  Hove-  the  payment  of  the  aid  by  the  tenanivin-chief  of  tlie  Crown,! 
one-fourtl>  not  only  of  their  rents,  but  also  of  their  *  moveables.'^ 
was  demanded  from  clergy  and  laily  alike.  In  tact,  whateve 
may  have  been  Hcnty  Il'i  intention  in  its  first  devising,  thisj 
lax,  when  it  cmer;gcd  ax  a  regular  form  of  levy,  consisted  off 
fractional  parts,  varying  from  one-fourth  to  one-fortieth  levic 
on  rents  from  land  and  incomes  from  personal  property.  .All 
the  faimcijs  of  an  individual  return  could  scarcely  be  expected! 
in  the  computation  of  personal  property,  the  assessment  waaf 
made  by  a  swotn  commiiiec  of  neighbours.  Hut  on  the  other! 
hand,  the  undue  pressure  of  a  tax  so  jealously  guarded  fronif 
evasion  was  mitigated  by  the  allowance  of  numerous  exemptions.] 
The  exemptions  applied  sometimes  to  goods  of  a  pariicubrj 
class,  but  latteriy  and  more  rationally  to  the  possessors  of  1 
goods  below  a  certain  value.  Thu»,  while  from  the  collectjof ' 
of  a  thirtieth  in  1 137  were  excepted  all  goods  applied  to  ccr 
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siaxtical  uses,  horses  uicd  for  various  [lurposn,  the  predous 
mcUils  and  houKchoId  titcnsib;'  in  1J76  the  eitcmplion  ap-    ^-  ^'  5* 
plied  to  all  persons  not  having  goods  of  the  value  of  fiftem  *  ihid.  431; 
shilling^.^    The  history  of  Ihe  Rranl  of  the    tax    may    be  ^": 
divided  into  four  periods.     For  the  first  ceniui>-  of  its  lcv>'  it  ,,01 
was  negotiated  separately  with  each  shire  by  the  ofhcials  of  ^9^-1199. 
the  Exchequer.     After  1190  it  hccame  a  grant  made  by  the  ii90'l]3i. 
assembled  Parliament;  but  until  1334  each  Estate  voted  its 
own  liabihtid  and  in  a  difforeni  proportion  to  the  rest.     For 
Ihe  purpose  of  money  grams,  these  Kstates  were  often  four — 
clcr)5y  (who,  however,  actually  voledihcir  share  in  Convocations), 
lay  barani,  knights  of  the  shire,  and  burgesses.    Hut  the  knights 
and  htirgc^sci  coalesced,  and,  as  being  the  poorer  and  more 
numerous  portion  of  the  taxpayers,  claimed  the  right  of  deciding 
the  amount  of  a  grant.     The  old  distinction  between  Estate* 
gave  way  to  a  new  distinction  based  on  the  difference  l>etween 
town   and   country   or,    roughly,   between    real   and  penonal 
property;    and  while  the    ordinary    proportion    granted   for 
dwellers  outude  a  chartered  town  was  one-fifteenth,  one-tenth 
was  the  settled  share  of  inhabitants  of  a  parliamentary  borough. 
A  further  changi:  followed  almost  immediately  upon  the  ac- 
^jlancc  of  these    rales;   for,  in   consecjuencc   of  the   rigid 
action  of  the  Icnlh-and-liftccntb  in  1332,  it  was  arranged  that 
a  further  increase  should  be  avoided  by  taking  ihe  conlribuiion 
of  each  community  for  the  futute  at  ilie  actual  amount  for 
which  it  had  been  assessed  in  that  year.     Thus  the  tatth-and-  Tenih-and 
^//rtwM  became  a  fixed  sum  of  about  ^39,000;  and  I'arliamirnt  F'f'«n'hi> 
granted  it  as  such,  sometimes  voting  two  or  more  lenths-and-  13311514 
fifteenths,  sometimes  adding  a  half  tenth-and-fiftccnth.     Now, 
not  only  had  the  Icnth-and-firtecnth  become  a  fixed  sum ;  but 
during  the  fifteenth  century  it  tended  to  decrease  in  amount. 
From  ilie  eatly  years  of  Henry  VI  onwards.  Parliament  in  votinj[ 
the  supplies  seems  to  have  found  it  necessary  to  grant  remis- 
sions of  definite  sums,  and  to  specify  for  exemption  ]>iirticul.ir 
towns.     Thus  in  1433.  £,\,aaa  were  remitted  from  the  tenth- 
and-lifteGnth  voted,  and  Cjteai  Vanuouih  and  Lincoln  were 

mentioned  for  ocemplion     '^' •■■■•,,-  •>  -H^  included  a  larger 

P„,..L«,-rt.»..  «f  »!..  Iv,  but  others  only 

'    -iions  has  been 
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II  Kgu\>T  sysii-in   of  n  |)i»rtice  which  had   pKvaiicd   in  an] 
intyviliir  and  iiiir<-n3in  Tashion  licforc ; ' '  but  it  sreem*  scarcely 
true  Itiai  'the  amount  was  not  3  largr  nnc,'  snd  In  nny  cmu!,\ 
the  reduction  of  such  occasional  TrmiRsions  to  a  system  woiildij 
permanently  decrease  the  sum  total  on  which  calculaiinnv  oCl 
grants   were   based.-     The    result    was    that    the    tcnth-and-f 
tiitecnib  by  no  means  reprcsenied  the  taxable  capacity  of  thai 
country,     h  had  been  originally  intended  that  there  should  be 
periodical  re-assosinienis  of  the  property  subject  to  the  tax  | 
but  this  design  had  been  frustratefl  by  the  practical  commut 
tion  uf  the  lax  and  by  the  exeinplions  grinted  to  particu1af| 
communities.     Under  the   nov  nmiqtiaicd    as«««mcnt    the 
decaying  grant  must  have  fallen  most  unfoirly  and  capriciously  J 
and  it  was  natural  that  with  tlie  return  nf  ]>r08perity  the  Tudors] 
should  at  .tny  rate  attempt  to  find  some  regular  method  of 
supi>lemenling  it.    This  was  found  in  the  mbxidy,  whiih  for] 
more  than  a  ccnturj-  ran  side  by  side  with  the  old  tcnth-J 
and-fif^eenih  and  {;radually  superseded  it.     The  lasi  instancei 
of  the  old  form  of  taxation  is  in   1634,  the  last  Parliament  of 
Jatnes  I. 

The  first  instance  of  the  grant  of  a  Svhsidr  is  in  1514.  when,] 
til  ).upply  ttic  deficit  caused  by  Henry  Vlll's  expedition  to] 
France  in  the  pre%-i(>ug  )-ear,  the  Commons  granted  a  ijeneral] 
subsidy  of  Kix|K;nce  in  the  [lound.     The  amount  varied  fruin 
time  to  time ;  but  [he  iis;ial  rale  became  1/.  8«/.  in  the  poun<j 
or  two-tenths  on  moveables,  and  4/.  in  the  pound  or  tv 
fifteenths  on  the  yearly  value  of  land.'    The  subsidy,  however,! 
followed  the  same  course  as  the  tent  hand- fifteenth.     In  order] 
to  keep  it  a  fair  le%'y  a  periodical  re-asscssmcnt  would  havel 
been    needed.     But    '  Englishmen    have    apparently    alwayrj 
objected  to   intjuisitorial  levies  based  on  attempts  to  flnc 
out   what   their  iietual  possesKioriK   amount  to,  and  greatlj 
prefer  to  pay  a  fixed  sum."    Consequently,  hefiire  the  end 
of  the  I'udor  era  a  subsidy  came  to  be   based   upon  ihel 
|iaymcnls  made  at  the  last  levy ;  and,  although  it  was  never] 
reduced  so  completely  as  the  tenlhand-fiftccnth,  to  a  definite] 
amount  irres()ective  of  the  wloc  of  the  property  of  which  itj 
was  supposed  to  be  a  pro|)ortion,  yet  a  subsidy  came  to  denote 
a  sum  of  about  ;^8o,ooo.     It   was  levied  on  all  kinds  of 
property  and  was  raised  under  ihc  supcrinlendencc  of  royal] 
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commissioners  and  nol,  like  the  lenth-andfifteenth,  by  col- 
leciora  appointed  by  the  loot  member  or  Patliameiil.  Hut 
aljhough  ever}-  iirccaution  was  taken  to  make  it  compi^hemit'Ci 
the  actual  amount  tended  to  decline.  For,  such  asscssmenl  as 
there  was  seems  to  have  been  carried  out  in  so  unfair  or  ai 
the  l>cst  so  careless  a  manner  that  poor  and  wealthy  pdid  a  like 
amount.  Meanwhile,  the  clcrg}*  continued  to  tax  diemselves 
apart,  although  after  1533  their  grant  had  to  be  <»nfirmed  by 
the  Crown  in  Parliameni.  During  the  Commonwealth  the 
subsidy  was  abandoned  in  fiivour  of  more  lucrative  modes 
of  raising  money,  and  on  its  revival  at  the  Restoration  the 
lay  and  clerical  subsidy  tojiether  did  not  amount  to  more 
Chan  ;£7o,ooo.  Whether  thj.i  was  the  reason  or  not,  the 
subsidy  disajipcared  as  a  means  of  taxation,  and  by  an  in- 
formal agreement  between  the  Chancellor  and  Arirhbishop 
Sheldon  of  Canterbury  the  clergy  waived  their  privilege  of 
voting  their  supplies  sejuratcly  in  ConviH^tion.  1664. 

It  has  been  shown  that  ropl  revenues  had  not  only  proved 
inadequate  under  Charles  I  to  meet  the  growing  expenses  of 
government,  but  tliat  at  the  Restomtion  they  were  dehberately 
diminished  by  the  surrender  of  the  feudal  inddents.     Among 
the  methods  resorted  to  for  thrir  increase,  two — the  poll  tax 
and  hearth  money — were  of  merely  temporary  interest.     But  Monthly 
meanwhile,  the  Commonwealth,  borrowing  largely  from  the  ^^|^' 
Outch,  had  introduced  expedienU  which,  despite  the  bitter 
outcry  raised  against  them  by  the  royalists  on  the  ground  of 
their  excessive  sererity,  were  adopted  at  the  Restoration  by 
the  minittenc  of  Charles  II.    TTic  chief  of  these  expedients 
were  the  excise  and  the  monthly  sLssessmenis.     Of  tliese  the 
Assetsment'   was   merely   the   Tudor   subsidy  Icviw!   in   the  |  Uowell, 
strictest  possible  manner :  for,  tlie  sum  required  was  settled  ""•  ^*- 
and  demanded  month  by  monih,  the  occupier  was  responsible 
for  the  [Kiyment,  a  proportion  was  assigned  to  each  district 
and  was  taken  on  an  official  assessment  of  the  actual  value 
of  a  man's  possessions.    The  result  was  a  genend  pressure 
which  Tell  more  severely  on  all  owners  of  property  in  the 
country  titan  the  most  unconstiiulional  levies  of  the  Stuan 
kings.       No   doubt    tlie   consequent   discontent  was   partly 
accountable  for  the  reaction  which  ended  in  Ihr  K  ">  •- 

but  the   best  lestimooy  to  the  ability  uf  the  p.  "v 
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mdhods  of  finance  b  found  in  their  subsequent  adoption 
the  royalists.  The  aasessmcni  look  the  place  of  tht;  tul^idjr 
but  a  short  experience  seemed  to  &how  Iliat,  however  wdl  i 
might  succeed  ik  a  temporary  method,  tlK  continual  n 
assesHinent  was  a  difficult  niatlcr.  Tlie  a«e)»ment  becami 
careless ;  it  wa»  complained  that  personal  properly,  whicj 
would  or  course-  be  the  more  difbcult  lo  CEtimaic,  dtd  not  p«J 
its  fair  share  of  the  whole ;  ind  thu^  although  the  amoun 
produced  was  certainly  greater  than  that  yielded  by  the  suU 
sidy,  it  was  not  so  much  greater  as  lo  encourage  the  Unanctdi 
of  the  Revolution  to  be  cxintent  with  it  as  a  pcnnanen 
method.  j 

Indei-d,  the  last  leiry  of  the  assessment  was  in  1691 ;  ani 
in  the  next  year  came  the  last  attempt  '  to  lay  a  fixed  anj 
permaneni  charge  upon  all  property,  real  and  persoTial.'  Thi 
lata  Tax.  Properly  Tax,  ax  it  was  intended  to  be,  was  a  subudy  of  4J 
in  the  pound  on  land,  officer,  and  personal  property.  Rut  thj 
sosessmcnls  still  continued  so  careless  that  the  yield  of  thi 
tax  decreased  with  each  year,  until  in  1697  the  ministcn 
falling  back  on  the  assessment  of  1692.  calculated  that  thi 
rate  of  tt.  in  the  pound  on  that  assessment  would  prodtiq 
nearly  ;f  500,000,  and  thus  turned  the  Pro]>erly  Tax,  like  thi 
tent h-and- fifteenth  and  the  subsidy  before  it,  into  a  lixei 
sum.  To  make  the  likeness  complelc,  this  sum  was  ag 
portioned  among  the  towns  and  counties  al  a  definite  amouiij 
This  last  attempt  at  the  taxation  of  all  properly  containei 
every  element  of  injustice.  Provision  had  originally  bea 
mode  for  the  as»esi^mcnl  of  jK-raonul  pru^Krty  and  offices  4 
order  that  their  uwnMs  should  contribute  lo  the  fixed  amount^ 
but  since  personal  pn)peTty  is  continually  shifting,  while  t\i 
value  and  ownership  of  land  can  be  asccnaincd  at  an| 
moment,  and  since  it  had  been  provided  that  any  deficieod 
should  be  met  by  an  extra  levy  on  the  land,  the  death  of  tU 
original  payers  of  quotas  on  personal  proi^eriy  was  followaJ 
by  the  levy  of  the  whole  sum  from  the  land  alone.  Tfl 
intended  I'rojwrly  Tax  thus  became  the  Land  Tax.  Bq 
even  as  a  land  tax  it  was  unfair;  for,  dcspili;  an  altempt 
the  Restoration  to  adopt  the  carefully  made  assessmertt  f<j 
the  levy  of  ship-money,  the  usual  basis  of  assessment 
that  made  under  the  Common  wealth,  in  which  the  devotic 
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of  the  home  counties  to  the  pjrlianieniary  cause  placed  the 
burden  of  the  tax  on  Ihem.  This  the>-  continued  to  bear, 
(leHpitc  the  faci  .-isseited  bj-  im  infliirniial  writer  at  the  end 
of  the  seventeenth  century,  thnl  the  norlhcm  «n<l  western 
[>arls  of  England  had  grown  proportionately  wealthier  since 
the  Kcsioraiion.  l-'rom  1697  to  179$  the  I^ind  Tax  fluctuated 
bclyifcen  1/.  and  4s.  in  the  pound,  being  calculated  to  produce 
liatf  a  million  of  money  for  e^'ery  shilling  rated.  But  in 
1798  I'ttt  fixed  it  al  a  perpetuat  rale  of  41.  in  the  [mund, 
thiit  making  it  a  permnnunt  chaii^e  upon  the  land ;  and  as 
siich  it  reniains  to  the  present  day.  The  mle  i^  levied  on  the 
old  aiscwmcnt  of  1691;  but  by  a  provision  of  l'iit"s  Act 
much  of  it  has  been  redeemed.  At  the  same  time,  the  charge 
upon  personalty  which  had  fjllcn  into  complete  disuse,  was 
made  a  separate  tax  annually  {granted ;  but  it  produced  so 
liUlc  thai  in  1S.13  it  was  K\Ka.lt:d.  The  U\  on  otKoes,  which 
wasal.wapari  of  the  original  grant  of  1691,  was  not  finally 
abandoned  until  1876.' 

Dy  this  time  it  must  have  been  evident  to  financiers  that 
the  perpetual  reassessment  necessary  for  the  direct  taxation  of 
projierly  presented  insurmountable  difficulties.  Direct  laxation, 
therefore,  take5  a  difTerenl  form,  and  I'itt  inaugurated  the 
liuvmt  and  Proferly  Tax,  so  familiar  at  the  present  day. 

A  precedent  for  such  a  tax  uas  to  be  fouiid  in  the  fifteenlh 
century.  We  may  set  aside  as  irregular  the  cases  of  13S3, 
when  the  * landon'ners '  taxed  themselves  on  the  plea  of  the 
po^-erty  of  the  eountry,'  and  of  1 404,  when  the  lordt  temporal 
^■ranltd  a  special  tan  of  five  per  cent,  from  all  thow  whose 
incomes  were  over  500  mnrkii  a  year.*  But  in  1435  and 
ajjain  in  1450,  a  graduated  tax  on  incomes  derived  from  fixed 
sources  formed  jiart  of  the  ordinary  parliamentary  grant.  In 
the  former  year  the  rates  were  dd.  from  ineontcs  between 
jj^5  and  ^100 ;  8rf.  from  those  between  £,^<i'>  and  ;^4oo,  and 
3f,  on  all  those  above  thai  amotmt.'  In  1^50  the  taxable 
unit  nas  lower,  being  dd.  on  all  between  joj.  and  jC^oo, 
tf.  between  jC^o  and  jC^oo,  and  it.  on  all  abo>-e  ^»oo.* 
There  seem  to  be  no  fanher  instances  of  thia  tax  until  Pitt 
I  imposed  il  in  1799.     Now,  while  leaving  incomes  under  ^60 

I  entirely  free,  he  made  it  a  graduated  lax  on  ihoxe  t>etwecn 

I  iC^^  and  ^100,  and  a  tax  of  ten  per  cent  or  3s.  in  the 
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pooad  on  aD  jpronm  above  X>0^  After  the  Pc 
ABiicftt  tbe  ax  «a>  repokd  by  AdtSqpan ;  bat  cxi  ibc  n> 
newal  of  nt  ia  die  faAoniK  joar  k  wss  rcvinrd  at  the 
nue  ot  five  pa  com.  m  iH  Ipccmci  of  ^150  mad  beyond 
The  sooica  of  tncmM  «cn  no«  daated  under  itxc 
scbedulo,  aod  tbe  yield  of  the  tu.  «»5  about  «ix  mii 
a  ym.  It  coDiiooHl  aod  «as  tncnaicd  from  time  to 
mitil  iSij,  when  tbe  daae  of  ibe  wu  onee  mtin;  n 
ibc  cicnie  Cor  its  ■■"p'n^*^"'  Ehs  in  1842:  when  Sir 
Fc«l  look  oAcc  after  a  acne  of  de&du.  aooie  strong  funinda) 
rcfonitt  were  oKtcaarf.  Tbeie  cfaitfjr  tiiok  the  shape  ol 
a  pwlual  tcdactiaD  of  tbe  bonry  and  multifariotia  cu)ti«M 
datjcs.  It  was  nccessaiy  to  bdp  tbe  govcrtitiKmi  to  tide  ova 
tbe  time  until  the  anticipiTtd  increase  of  trade  should  .  •- 
back  to  tbe  rcrcauc  in  othn  «ays  tbe  amount  of  custon  1 
snmmdcred.  Fortbie  purpose  Perl  rvrivcd  tbe  Income  l^^ 
at  7^  in  tbe  pound  lor  a  period  of  three  ot  pcriiajts  ftvc  ynt-, 
allowing  lobil  oemption  00  all  incotnes  under  ^150.  But 
in  1845  the  tax  was  rracwcd  for  another  [>cHod,  and,  dcs|idic 
tbe  TOpeated  assertions  of  its  temporary  nature  by  succenitt 
Chancdlon  of  ibc  Exdtequer,  k  has  never  been  repealed 
Until  i8$8  the  nue  varied  almost  from  year  to  year,  ttaog 
as  bi|;h  as  it.  44/.  m  1855-6,  and  Ultnt;  as  low  as  3d,  ia  titc 
pound  in  1874-5.  From  time  to  time  slight  changes  have 
been  made  in  the  amount  of  tiKomes  subject  to  aUateOKnl 
or  exemption  (mm  the  tu.  Thus  from  1863-1871  all  (a- 
comes  under  ;£  too  a  year  were  exempt;  while  from  incotna 
under  ^aoo  an  Abatement  of  ;^6o  was  allowed,  and  tlie  lai 
was  taken  on  tbr  remaining  ^£140.  In  1872  tlie  abati-meni 
was  extended  to  £So  out  of  incomes  under  j£^3oo  ;  in  i.H-- 
exemptioo  -nis  extended  to  incomes  under  j£  ■  50  and  ia 
abalcriK-ni  of  ^lao  to  incomes  under  j^40o  ;  >  in  1894  thr 
exemption  was  raised  to  incomes  of  /jbo,  and  two  scalei  ul 
abatcmcnl  were  allowed  ;  while,  finally,  in  1 899  fouj  solt* 
of  Dbatemem  affected  incomes  tmdet  JC700  a  year.*  At  i» 
original  rc-impotition  in  1841  the  intrinsic  unfainiess  of  a  ta» 
which  treated  precarious  and  certain  incomes  alike  was  wiiluh 
fell ;  but  in  view  of  live  neoenity  of  doing  S(>rr]ethini<  qui. 
to  restore  the  revenue.to  a  healthy  slate,  and  (m  ibe 
standing  tliat  the  tax  was  only  to  be  a  temporary  cxt 
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ihc  objections  wttc  not  prvst«.-(l.  Il  has  now  become  prac- 
tically pcmiaoC'iit,  but  not  until  l8'>4  <ras  anything  done  lovrirds 
[he  reaiir^tion  of  a  sctivnie  advocated  by  many  polilicJans  and 
economislK.  o(  a  graduated  int-onic  lax. 

S  77.  Tilt  history  of  indirect  lasalion  opens  n-ith  the  intricate 
and  ofion  obscure  Cuitomt  diiti<'s.  \  twofold  origin  has  been 
assigned  lo  Ibis  important  i)ortion  of  the  rvrunuc  On  the 
one  hand,  the  Customs  arc  generally  regarded  as  the  toll  which 
thi-  king,  as  representative  of  the  nation  in  its  intercourse 
with  foreign  countries,  exacted  from  merchants  in  return  for 
his  protection,  and  as  a  hcencc  to  carry  on  their  trade  un- 
molested.' A  xlighily  difTerent  view  has  made  the  Customs 
the  counterpart  to  Purveyance,  springing  frnni  the  prerogative 
right  of  prise  or  arbitrary  seizure  uf  supplies  with  the  double 
object  of  relieving  the  royal  wants  and  watching  over  the 
native  commerce.'  Nothing,  hovfcver,  tunis  on  the  origin  of 
these  dues.  In  either  case  these  toll.*  or  prises  in  kind  were 
rohiibly  arbitrary-  in  amount ;  and  their  history  is  that  of  their 
mmutation  for  money  pa)'mcnts  or  for  dclinitcly  limited 
amounts  of  the  article  on  which  thcj-  were  levied.  Il  is  to 
be  noted  at  the  outset  that,  unlike  our  preieiil  system,  duties 
were  levied  on  goo<ls  exiwrted  iis  well  as  on  foreign  goods 
brought  into  the  country.  By  the  opening  of  the  thirteenth 
century  custom  or  agreement  between  the  king's  officers  and 
the  merchants  bad  fixed  these  conmiuiations.  On  the  export 
of  wool  and  leather,  the  staple  coiiniioditics  of  the  realm, 
a.  toll  was  taken  of  half  a  mark  (6/.  Zd.)  on  ea<:h  sack  or  on 
300  woolfclU  (i.e.  Hcocr*:  or  untanned  hides),  and  a  mark 
on  a  last  or  load  of  tanned  hides  or  leather.  On  the  import 
of  wine  the  duties  le\ied  on  native  and  on  foreign  merchants 
differed.  From  the  former  was  taken  the  Rutit  Prisa  which, 
comprbing  Ihc  forfeiture  of  one  or  two  casks  from  each  cargo 
according  to  its  sii^  practically  amounted  to  a  payment  of 
one-tenth.  Hut  the  alien  merchant  had  to  |>ay  in  money,  and 
from  him  a  toll  was  taken  on  each  cask  of  the  cargo  at  no 
settled  rate.  Beyond  wool,  leather  an<l  wine,  all  other  articles, 
whether  of  import  or  export,  still  remained  subject  to  the 
royal  right  of  prisage,  and  were  arbitrarily  seised  by  the  king's 
ortircnt  until  they  were  redeemed  by  the  traders,  often  at 
a  ruinous  cost.     Sometimes  it  seems  th.H  (;vcn  a  licence  over 
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und  above  the  settled  toll  was  paid  by  lui  individiul  trader  Tur 
kaw  to  cxjjort  or  import  a  iMTticular  cargo,     llui  nil  mlc* 
abori;  the  oTdiJiary  rates  were  known  as  mn/n  Mlit ;  ihougb, 
with  the  curious  tendency  of  all  iDcdlat:val  financial  iraits- 
actions  to  stereuiyjx;  themselves,  even  tliis  illegal  iiuiiost  was 
generally  ultcn  in  the  shape  of  xn  ndvsncc  of  the  ordinary 
rat<:  to  401.  or  three  marks  on  the  sack  of  wool.    The  .-ittcni)it» 
of  the  nation  to  check  the  arbitrary  power  of  the  Crown  in 
the  mailer  of  the  customs  began  with   Magna  Carta,  when 
ibe  aifi^uite  tt  ruiae  {oHsnttuJims  m  all  their  vagueness  wcr&i 
allowed,  and  all  mattt  totta  were  forbi<iden.'     TbU  does 
however,  seem  lo  have  had  much  restraining  influetice;  an< 
in  1275.  in  the  fir^t  Parliament  of  Edward  I,  tlie  Max"^ 
antiifua  caduma  on  wunl  was  .\utlled  at  the  viXxA  mcntionei 
abovv,  and  granted  to  the  king  as  part  of  his  ordinary  revenue. 
Henceforth    any   maletolic    became    unconstitutional.     Th 
Conlirinatio  C^lartaium  attempted  to  check  ihc  loyal  right 
arbitrary  iirisage  liy  a  clause  which  forlude,  without  consen' 
of  the  realm,  the  levy  of  any  nid*,  inisw  or  prises  exctpt  those; 
already  settled,-     HoKeforth  it  was  not  possible  for  the  king, 
without  flying  in  the  face  of  Parliament,  to  place  arliitrsry 
dues  upon  English  merchants.     But  nothing  had  been  done 
to  interfere  with  the  exercise  of  the  royal  prerogative  in  i 
dealings  with  foreigners.    To  this  the  king  now  turned ;  ani 
in  I303>  by  the  Carta  Mercaloriit  conveying  certain  privilegi 
to  foreign  merchants,  ICdward  I   obtained  their  assent  to 
Farva  tt  nova  fHstuma.    These  inrluded  an  increase  of  (i; 
per  cent,  in  Ihc  customs  on  wool  and  leather ;  so  that 
alien  henceforth  paid  \os.,  where  a  denizen  or  native  merchant 
paid  (n.  td.    To  this  was  added  a  settled  duty  of  ts.  per  tun 
on  im|iorted  wine,  which  went  by  the  name  of  bulUrogt  01 
tuwiagt,  and  3</.  per  pound  t>f  20s.  on  all  otht;r  imported  an 
exported  mcrthandise.    This  was  the  origin  of  tuisn<ixf  ani 
pt/Hndagt.     In  1309,  probably  in  aruwei  lo  1 10 pul.-ir  demand 
the  latter  were  suspended ;  for,  it  was  thought  that  with  th 
righi  of  the  king  to  extra  dues  would  disappear  the  privile; 
of  ihc  Carta  Mercatoria.     But  meanwhile  the  native  merchan 
had  refused  to  assent  to  the  levy  of  the  higher  rates,  and  co 
sequcntly  they  remained  subject  lo  the  antiqua  cuslunia  as  fi 
as  it  was  settled,  together  with  the  exercise  of  tlie  ro)al  right 
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priiuigc  ao  far  as  ihe  Crown  could  still  exacl  it  in  jtccordance 
with  itK  old  prerogative. 

But  the  events  of  ihc  rcigti  of  Edward  III  forced  I'arlinmcnt  I'ntlia. 
to  great  efforts  in  the  eurtflilmcnt  of  the  royal  jirerogaiive  of  mow'y 
taxation.  The  control  of  the  customs  was  as  iinputiant  as,  clw"ni^ 
and  far  more  ditficutt  than,  the  attempt  to  kev])  a  hold  on  the 
direct  methods  of  taxation.  Dul  the  underhand  dealings  of 
the  king  with  the  merrhanls  made  it  impcratit'ely  necessary 
that  something  should  be  done.  The  Commons  were  shrewd 
enough  to  see  that,  although  the  king  cared  not  to  guaid  ihe 
theory  of  his  prerogative  power  mi  long  ajt  he  [Kixitesscd  the 
subslanoc  of  kingly  stiihonty,  yet  the  un!(uppi)rtcd  authority  . 
was  only  »tirh  as  each  individual  king  could  make  it ;  and 
when  the  theory  had  been  yielded,  1'arliamcnt  had  but  to  bide 
its  time  in  order  to  make  good  the  substaiKC  of  power.  In- 
deed, by  his  atlem])t  to  gain  their  sanction  and,  consequently, 
their  money,  for  his  foreign  enterprises,  Edward  11!  himMlf 
provoked  tlicm  to  the  attitude  which  they  adopted.  Without, 
tlierefore,  combating  the  king  directly,  Parliament  was  careful 
to  sanction  uAcr  ihcy  had  been  taken,  the  louns  whidi  he  had 
raised  by  agreement  with  the  merchants,  and  thus  at  every 
opportunity  to  assert  Ihe  position  th.-it  all  taxation  should  be 
authorized  by  the  representatives  of  the  people.  Thus  it  was 
not  until  half  a  century  after  the  king  had  first  levied  the 
nova  cuslunia  from  alien  tiu-rchanis,  that  t'arliament  gave  its 
sanction  to  the  levy.  The  Statute  of  Staples '  passed  without  1  tj  ^^^ 
protest  from  the  king.  Itut  the  popular  leaders  went  further,  IM.  m.  3. 
and  in  some  impoitam  nutters  forestalled  him.  When  the  '^53' 
foreign  wars  of  Edward  began,  it  was  not  iniprobable  that  he 
would  have  imitated  his  grandfather  by  ilie  levy  of  a  matetolte. 
To  prevent  such  a  course  Parliament  made  him  a  definite 
grant,  at  the  old  rale  ol  the  malctulie,  in  Ihe  form  of  a  suhiity 
on  wool  ami  Uather.  The  first  instance  of  this  grant  was  in 
1341  at  the  rate  of  40;,  alike  on  the  sack  of  wool,  300  wool- 
fells  or  a  lii.tt  of  leather ;  and  from  [he  time  of  the  Statute 
of  Staples  this  became  one  of  the  most  regular  means  of 
supply,  Parliament  forcing  the  king  to  allow  by  .itatute  in 
1362,  and  again  in  1371,  that  no  subsidy  should  be  placed 
upon  wool  without  its  consent.  It  was,  indeed,  an  cvtra  lax 
on   wool   over  and  above  the  rate:*  of  ilie  inasna  cusuuna 
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already  grsnied  ss  part  of  the  hereditary  revenue*  of  th< 
Ctown.  But  not  conicni  with  this,  in  1373  Parliament  pri> 
cecdcd  to  revive  the  nova  custuina  under  the  name  of  tunnagi 
an^  pauntiagr  at  the  rate  of  xt.  per  tun  on  wine,  and  dd.  |>tr  ^ 
on  iiK-rchandi.-'c  not  already  lieanng  ftxed  custom.  Ity  thii 
m«ans  il  yti*  inipoxed  on  Bnglith  lu  well  as  forei^fn  cncrchantsi 
Both  these  were  specific  grants,  in  coninist  to  the  antiqu^ 
cuGtuma  which  were  the  parliamentary  regulation  of  th^ 
ordinar}'  exercise  of  Uic  royal  prerogative.'  The  rcmainingj 
history  of  both  branches  is  soon  totd.  As  England  took  ta 
manufacluring  lici  own  taw  material  into  cloth,  the  ancient 
customs  fiQ  wool,  leather  with  the  sutnidy  011  irool,  decreased 
in  amount.  Thu;.,  whereas  under  Edward  III  the.se  cuKtom^ 
had  reached  the  imimsitig  sum  of  ;^68,ooo  ;  under  Henry  VI, 
in  1448,  they  had  shrunk  10  ^la.ooo.  The  customs,  therefore, 
lingered  on  while  the  subsidy  died  out ;  for  clolh  rather  than 
wool  liecanic  a  chief  article  of  export.  Tunnage  and  poundagd 
were  granted  to  (he  Crown  for  diort  periods,  but  on  thq 
accession  of  Henry  VII  they  became  a  grant  to  the  king  foij 
his  lifetime,  and  so  continued  until  the  litst  year  of  (Charles  I. 
McanwliiU',  the  old  wine  duties  on  dcniiicns  known  n!>  pri»agc^ 
and  on  aliens  known  as  butlerage,  remained  in  the  hands  oF 
the  Crown,  and  were  usually  fanned  out  to  subjects.  They, 
were  even  exempted  from  the  consolidated  customs  duties  oli 
the  Restoration;  and  it  was  not  until  1803  that  they  weraf 
turned  into  annuities  to  be  paid  to  the  persons  to  whum  thef 
Crown  had  farmed  the  original  duties.  The  nbolc  position  of 
the  customs  duties  at  the  end  of  Edward  Ill's  reifin  will  best, 
be  gathered  from  a  short  suinmar>'  of  the  difference  in  the, 
payments  exacted  from  native  and  from  foreign  merchants' 
res|icctively.  Thus,  on  »vw/  anJ  leather,  while  they  might' 
bodi  have  to  contribute  to  an  extra  subsidy  of  401.,  ordinarily 
the  native  paid  the  antiqua  cusluma  of  6r.  8rf.  as  against  the 
noracustuma  of  lOf.  on  the  part  of  (he  foreigner.  On  tcint^ 
while  they  both  were  equally  liable  to  tunnage,  the  recta  [>riia 
of  the  native  was  proluibly  more  than  balanced  by  (he  hutlen^c 
to  which  the  alien  was  subject.  Finally,  on  nt<rehandiu  the 
Englishman  was  the  riclim  of  poundage  alone ;  the  foreigner 
was  bound  by  the  extra  levy  of  the  nma  custuma,  which  added 
to  his  duty  yd.  per  pound  on  general  merchandisi-. 
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n  ejiiiy  days  the  case  of  the  foreign  mercliants  was  wry 
hard.    Certainly  ihcy  were  welcomed   b)'  the  king  tind  the 
nobility,  who,  as  the  chief  landnvmL-rs,  were  inicrcslwl  in  en- 
coutaging  the  eicporl  of  English  wool.     Bui  tlicy  were  regarded  I'-isiiion  < 
with  great  siisjiicion  hy  the  people,  and  iheir  position   was  „"°T^ 
subjected  to  numerous  restrictions.    The  foreigners  were  not  i„  Kngliind,] 
only  liable  to  higher  rates  of  customs  than  the  native  mer 
chants,  but  they  paid  iti  money  and  not  in  a  percentage  of 
their  goods.     Moreover,  in  every  country  the  possession  of 
an   abundant   treasure  was   becoming  an   object    of   desire. 
Conse(|ucntly,  in  payment  for  their  imi>or(5  foreign   merchants 
might  take  no   money  out  of  the  land,  but  only   English 
goods.     The  home  merchants  were  further  protected  by  the 
prohibition  of  nil  retail  trading  to  aliem.     Kinally,  for  police 
purposes,  foreigners  wcte  restricted  as  to  the  time  and  place 
of  rcndence,  for  they  were  bound  to  lodge  with  citixcns  who 
would  be  responsible  for  their  good  behaviour,  and  to  depart 
as  soon  as  their  goods  were  sold ;  nnr  were  they  free  from 
repiriaU  for  the  bad  debts  of  their  fellow -enuntrymen.     Under 
such  conditions  It  was  impossible  for  foreign  trade  to  flourish. 
Merchants  trading  with  England  formed  ihcm«elves  Into  two 
societies  for  mutual  protcirtion,     Of  these  the  earlier  was  (be 
London  Haute  con^sting  of  seventeen   towns  mostly    from 
Flanders  and  North-Wcstem  France,  fomied  with  ilie  twofold 
object  of  freedom  of  trade  with  Bngtand  and  monopoly  of  the 
English  trade  abroad.     But  although  this  organi^lion  lingered 
on  until  the  fifteenth  century,  it  was  completely  <A'cishadowed 
by    the   more  iniportant  iKxly  of  the  TeutoNK  ffamt,  which, 
starting  under  the  auspices  of  Cologne  and  with  its  centre 
on  the  Rhine,  was  swallowed  up  in  the  larger  political  organ- 
isation  led    by  Liibeck    and    clustering    roimd    the  Baltic 
Championed  by  this  powerful  body  and  favourably  regarded 
by  the  king,  the  merchants  obtained  a  gradual  relaxation  of 
their  disadvantages.     By  the  Carta  Mercatoria,  in  return  for  ijoj. 
the  extra  payments  of  the  nma  cuslTima,  many  of  these  dis- 
advantages were  withdrawn.     Foreign  merchants  were  allowed 
to    engage  in   retail   trade  in    certain   specified  goods,   and 
even   this  restriction  was  entirely  removed   in  the  course  of 
Edward  Ill's  reign,    lite  reitrtciion  as  to  their  place  of  abod« 
was  dmilarly  treated ;  and  under  Edward  I II  they  wtfic  allowed 
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to  prolong  their  stay  for  forty  days  or  even  more,  [voridcd  ' 
locrft  their  share  in  ordinary  taxation.  Indeed,  Edward 
whole  policy  aimed  at  ihc  cncouiagcmeni  of  foreign  nd 
and  while  he  g^raiucd  letters  of  safe  conduct  to  alien  n 
chants  who  were  deterred  by  the  li.-ibiliiy  to  rcpri.iat.s,  1 
successor  relaxed  the  restriction  on  the  exportation  of  ma 
to  the  extent  of  Imlf  the  value  of  the  goods  imported.  Buti 
oligarchical  feeling  wiiicli  was  as  powerful  among  the  En^ 
burgesses  as  it  was  abroad,  proved  too  strong  for  the  ded 
of  the  king.  A  short  spell  of  absolute  freedom  vas  follo^ 
by  a  similar  )>criod  of  indecision  on  tlie  part  of  the  execalj 
an<l  fuully  the  town»  procured  an  Act  wliirh  withdrew  f( 
foreign  merchants  the  licence  to  take  part  in  retail  trade' 

The  English  merchants  sought  not  only  to  repel  the  tnvai 
of  the  foTcigncrs,  but  to  carry  the  mercantile  contest  j 
the  enemies'  country.  For  this  purpose  they  gradually  org 
i«:d  themselves.  The  regulation  of  trade  at  the  EnjJ 
|)orts  began  with  Edword  I,  who  not  only  accepted  the  & 
cutttoms  ns  a  parliamentary  grarrt,  but,  for  their  better  collect! 
substituted  rqpilar  customers  for  the  sheriffs  and  the  vari 
officials  hitherto  employed,  and  appointed  ccrUin  porU 
England  at  which  the  goods  for  exportation  should  be  < 
Iccteil.  Under  Edward  II  the  mercluints  themselves,  1 
already  may  have  been  a  xeiiaraie  body,  were  recognized! 
charter  as  a  trading  auociation  of  Mtrthants  a/  Ifu  Sla 
In  the  same  reign  the  staple  itself,  or  place  to  which  the  « 
should  first  be  taken,  was  fi.ved  abroad,  at  Antwerp.  ! 
tlie  system  of  a  staple  wa.s  at  first  much  oppotcd  by  I 
English  merchants,  for  whose  convenience  it  was  continii 
inoved  abotil,  rhicfly  bctVrccn  Bruges  and  Antwerp.  ; 
a  lime  it  wat  ev«n  abolished ;  but  so  obvious  was  the ,, 
vantage  of  a  fixed  place  for  the  levy  of  customs  for  the  I 
and  even  for  the  enjoyment  of  privileges  by  the  aseocil 
merchants,  that  the  sLiple  was  again  estalili.\hed  abroad  I 
cessively  at  Bruges  and  Cabts.  But  in  1353,  in  pursui 
of  his  policy  of  encouraging  the  visits  of  foreign  merch^ 
Edward  III  by  the  Statute  of  Staples  removed  the  stapU 
several  Engtiiih  towns,*  His  iucccssor  followed  this  ufl 
forbidding  English  merchants  10  tjkc  any  part  in  Ihc  q 
in  wool.     Hut  in  1363   Edward   himself  found  it 
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to  rcirjnsrcr  the  sUple  lo  the  other  side  of  ihe  ehannri,  and 
it  mts  generally  fixed  ut  CalaU,  which  hud  the  double  ad- 
vantage  of  iidng  an  Rnj^lith  town  ahroud.  On  (he  loss  of 
Otlxis  in  1555  its  rule*  wi-rc  coniidcnibly  rcbxed,  and  ii  was 
placed  at  Bruges,  whose  waning  glory  it  helped  to  support 
against  the  threatening  supremacy  of  Antwerp.  But  the 
stitplc  was  an  inelastic  organization :  it  did  not  lend  itself 
to  the  cxpanuon  of  trade  to  new  places.  As  eiirly  as  1407 
Henry  IV  gathered  together  into  the  0>in|Viny  of  Mecchiini 
Adventurers  all  English  mcn:hnnis  who  were  trading  to  foreign 
countries  and  were  outside  ihc  bounds  of  the  staple.'  In 
the  course  of  the  next  two  centuries  this  new  organization 
had  outstripped  both  its  foreign  rival — the  Teutonic  Huisc, 
and  its  English  rival — the  Merchants  of  the  Suplc.  Indeed,  it 
was  itself  the  first  of  those  /itxiihuJ  Comfiiim'fi  which,  on  the 
groit  outburst  of  Engli.ih  trade  under  Kli/:i1)elh,  identified  them- 
selves with  some  definite  lart  of  the  commcrtrtal  world,  ITiey 
took  one  of  two  forms,  trading  cither  as  a  Kegulaled  Company 
proper — such  as  the  Russian  and  I-cvant  Companies — into 
which  any  English  subject  could  gain  admittance  on  definite 
terms,  and  the  members  of  which  traded  each  with  his  own 
capital  though  in  accordance  wiUi  the  regulations  of  the 
company  i  or  ihcy  funned  Joint  Slock  Companies  such  as 
Ihe  East  India  Company  and,  in  a  different  siihcrc,  the  Bank 
of  England,  trading  with  a  common  capital  distributed  into 
allures  and  partaking  therefore  of  the  nature  of  a  monopoly.^ 

S  78.  The  importance  of  the  customs  duties  fn)m  their  settle- 
menl  under  Edvaid  III  to  their  resettlement  at  (he  Restoration, 
may  be  desaibed  as  political  rather  than  constilutionaL  We 
have  seen  that  Parliament  aaually  authorized  the  Tudors  by 
statute  to  take  measures  necessary  for  the  protection  of  trade ; 
and  to  long  as  this  was  the  evident  intention  of  the  royal  acts 
no  objection  was  raised.  But  il  was  the  obvious  employment 
of  this  power  'as  a  source  of  profit  to  the  Crown  and  therefore 
a  means  of  evading  parliamentary  control ' '  that  beg^m  the 
long  stni^le  over  iht  pailiamenLary  right  of  taxation  already 
described.  It  docs  not  appear  that  the  actual  amount  of 
inacasc  in  the  customs  duties  under  the  6r*t  two  .Stiiaii^  bore 
hardly  on  the  merchants.  At  the  same  lime,  English  com- 
merce was  particularly  prosperous ;  and  when  by  the  adhesion 
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of  the  navy  the  parliamentary  party  obtained  command  uf  the  I 
coasts  and   jmrts,  the  (.iihanrcd  c-usiom!!  dues  which  theyj 
exacted    added    very    materially    l<i    iheir    revenue*.      Tlius, 
vrhervai  in  1610  ihc  ^I3't(>lll^  had  amoiiriled  to  ;£)i,^A,ooo,  and 
at  lh«  outlwfftk  of  th<;  Civil  War  to  about  ;£i7o,ooo  ;  in  1650] 
tbcy  stood  at  ^350,000,  and  on  Ibc  eve  of  the  Rcstorsiion 
at  no  less  than  ;^6oo,ooo.     Al  the  Restoration  not  only  ilic 
IrreguUrities  of  ihc  last  half  ccntur)-,  but  aUovthe  chattged 
fihirtClCT  of  KngliHh  trade  in  lh«  la.M   three  ccnttiiii's,   must , 
have  !iutyi;eitted  the  proprieiy  of  a  new  settlement  oft  be«c  duties.  I 
Accordingly,  the  ol<l  diittinciions  were  abohshcd  and  the  futurcl 
liabililks  grouped  under  the  heads  of(ir)  Tonnage  on  French^ 
wines  al  ^4  loi. ;  (i^)  t'oundage  on  both  iraiwrti  and  exports  , 
at  an   ati  Tui/anm    duly   of   five    per   cent. ;    and   (c)  duties 
reckoned  by  the  weight  on  woollen  cloth,  both  the '  old  drapery  *  j 
or  broadcloth,  and  the  newer  kinds  such  as  serges  and  crap«s| 
which  had  been  introduced  by  the  Flemith  refugees  in  th< 
time  of  Eliubeth.     The  articles  upon  which  poundage  wui 
taken  by  the  Act  of  1660  were  known  a.i  the  Old  Subsidy- 
Subsequent  percentages  of  equal  amount  were  laid  on  pmc 
ticaUy  the  same  articles — in  1^98,  again  just  after  the  oulbrcah 
of  the  Spanish  Succession  War  in  1701  and  1703,  just 
the  Austrian  Succc^ion  War  in  1749,  and  finally  during  thel 
Seven  Vearw  War  in   1759 — five  percentages  in  all,  (he  lost' 
four  being  known  by  way  of  contrast  as  the  New  Subsidy,  and 
being  laid  almost    entirely    on  imported    article*-     Hut  the 
whole  twenty-five  per  cent  was  not  chargeable  even  on  all 
the  articles  enumerated  in  the  Book  of  Rales  provided  by  the  . 
Ad  of  1660.     Meanwhile,  the  export  duty  on  cloth  had  been  j 
re]>ealed  in  1700.  and  Walpole  abolished  nearly  all  tlie  remain* 
ing  export  dutiet  on  llrili^th  manufacturer.     At  the  s;ime  timeil 
a  great  number  of  other  duties:  licudes  the  five  subsidies  were] 
from  time  to  time  imposed  on  articles  which  had  not  needed] 
notice  in  1660.     Some  of  these  were  appreciably  reduced  and] 
■  evcii  altogether  abolished  by  U'alpole.     The  fact  tliat  thcyl 
were  mainly  duties  on  raw  material  (or  Ei^lish  mnnufaciuresj 
had    the  additional  advantage  of  elTcctUfllly    checking    tbo] 
smugglers.     Walpole   even  ailcmpicd   to  alter   the  mode 
collection  by  developing  the  system  of  warchousiitg  whicli,j 
while  encouts^ng  trade  to  come  to   England,  only  charged] 
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a  substiintial  duty  on  the  goods  which  were  consumed  in  ihc 
country.     'I'Wii  method  had  been  applied  to  foreign  tillcs  in 
1700:  Walpolc  extended  it  to  tea,  and  would  have  carried  it  1733- 
fiirther  but  for  the  furious  party  opposition  which  identified 
it  nith  a  gcncfa]  scheme  of  excise. 

But  Wa]pole's  ciicdlenl  measures  were  only  a  temporary  Mercaotila 
lightening  of  the  load  pbi-ed  upon  English  trade  in  exem-^)**"'- 
pli5cation  of  the  mercantile  system  of  commerce.  .According 
to  the  ptinciplw  of  this  system,  jjowcr— rather  than  plenty 
throt^h  mutual  bi-neiit — was  Ihc  aim  of  trade  with  furei^i 
nations.  I'his  power  was  to  be  obtained  by  self-sufficiency 
at  home  through  prohibitive  duties  upon  foreign  import*, 
combined  with  the  aci.]uisicioti  of  foreign  markets  for  home 
manufactures.  Thus  not  only  were  ex|>ort  duties  gradually 
withdrawn;  but  the  export  o(  English  goods  was  artificially 
encouraged  by  drawbactc.-s,  bounties,  commercial  treaties  and 
a  monopoly  of  the  colonial  trade.  OnnfbMts  were  customs 
or  excise  which  wrre  repaid  on  the  ex|>onation  or  rc-cxporta- 
tion  of  the  articles  i>n  which  they  were  levied.  The  wan^- 
housing  scheme  of  Walpolc  was  intended  to  do  away  witli 
the  necessity  for  such  payments;  but  no  general  system 
of  bonding  or  warehousing  came  into  practice  until  1803. 
Bounties  were  extra  payments  mad«  by  the  govcnimenl  for 
the  encouragement  of  production  in  certain  kinds  of  goods, 
and  especially  lor  their  exportation  to  foreign  countries.  'Vht 
cWef  of  tliesc  was  a  bounty  of  5^.  per  quarter  upon  nbeai 
so  long  as  the  home  price  did  not  rise  above  a  certain  limit. 
This  Ustcd  from  the  Revolution  of  1688  to  1814;  but  so 
high  did  the  price  of  wheat  ri&e  during  the  Napoleonic;  wars 
that  not  only  was  it  necessary  to  withdraw  the  now  useless 
bounty  on  exportation,  but  an  attein[>i  wa*  made  to  attraa 
suRicicnt  foreign  corn  into  the  country  by  the  payment  of  boun- 
ties uiK>n  importation.  Olhcrwcll-knowninstancesof  bounties 
were  those  on  whale  ships  at  ^i  per  ton  for  the  encourage- 
menl  of  the  whale  fishery,  which  ceased  in  1834 ;  and  on 
linen  and  cured  henings  which  continued  till  1830.  The 
object  of  (ommfftial  trcalia  was  to  secure  n  'sole  market' 
or  the  monojioly  of  each  other's  trude  by  the  two  contractinjj 
countries.  The  best-known  instance  is  that  of  the  Melhuen  170J. 
Treaty  with  Portugal,  by  which  Portuguese  wines  were  to  be 


52C 


KNCUSH  COKSTlTimONAI.  HISTORY 


luent  lit 

Free 

Trade. 


1783. 


f«787. 
[ '  Lcdijr.  V. 
3 '-35. 


admitted  into  England  at  iwtt-ihtnJs  of  ihe  custom  imposed 
<jn  wines  (rnm  France,  wfhilc  Knglish  wool  was  to  be  «lmKted 
duty  free  inlo  the  m.irkcts  or  I'ortugal.  Finally,  the  eoioHift 
were  Tcganled  as  mere  feeders  of  the  nioiher  country,  wdtose 
businL-ss  was  to  grow  raw  material  Tor  the  home  manuracturcrs 
and  lo  afford  a  market  for  the  surplus  goods  of  English  manu- 
facture. Ah  a  matter  of  fact,  Fnj{li.ili  .ttatc^men  were  more 
generous  to  the  cotonieK  than  their  French  and  Spanish 
rivals :  and  Walpole  allowwi  both  rice  from  Carolina  and 
Georgia,  and  sugar  from  (he  Wett  Indies,  to  find  their 
way  direct  to  EuroiK;  provided  they  were  c.irricd  in  British 
ships ;  while  his  so-called  excise  scheme  was  framed  largely  in 
the  intercsls  of  llic  colonial  trade  with  countries  outside  the 
itritish  Isles. 

In  the  present  system  of  free  trade,  such  customs  duties  as 
remain  arc  levied  almon  solely  for  purjw^es  of  revenue.  The 
acceptance  of  this  system  was  due,  among  many  others,  first 
and  foremost  to  Adam  Smith  and  later  to  C-obden,  whose 
principles  were  carried  into  action  by  William  I'iit,  Sr  Robert 
I'eel,  and  Mr.  Gbdstonc.  When  Pitt  came  into  oflice  he 
found  the  customs  duties  in  a  slate  of  great  confusion.  Ni 
only  were  there  no  tc*s  than  sixiy-eight  branches  of  ihi 
duties,  but  each  im|>oried  nrlirle  paid  several  separate  cu&tons, 
some  few  of  them  under  as  many  as  fourteen  dilTi-rent  heads. 
So  great  was  the  consequent  temptation  lo  smuggling  that  the 
estimated  loss  lo  ilie  revenue  was  two  millions.  'Hie  com- 
plexity wa.>(  increased  by  the  jircvailing  system  of  appropriating 
each  duly  to  a  (larticular  item  of  expenditure.  In  the  tme 
principles  of  the  '  Wealth  of  Nations '  Pitt  reduced  many  of  the 
existing  duties— for  example,  thai  on  tea  from  1 19  to  izj  per 
cent.  With  the  same  object  and  without  any  popular  demtir^ 
he  carried  out  Walpolc's  scheme  of  >7J3,  by  transferring  the 
duties  on  wine  from  customs  to  excise.  But,  perhaps  most 
important  of  all,  he  simplified  the  various  heads  under  which 
customs  hail  been  enuiiiemied,  laid  a  single  duty  upon  each 
article,  and  arranged  for  the  uccumuluiion  of  all  the  pn^ceeds 
of  the  customs  inlo  one  sum,  known  henceforth  as  the  Con- 
solidakd  Jviif.'  The  great  war  necessiutcd  an  enonuota 
increase  of  taxation;  and  customs  duties  were  imposed  on 
every  available  article  of  imporiutiun.      Uul   the  poUcy  of 
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Walpole  it)  freeing  the  raw  ruutciial  iniporled  for  our  manufac* 
Cures,  and  the  xiicce^t-s  of  I'ltt  in  Oie  direction  of  Mmplirying 
thccuMoms  duties,  gradually  found  imitotorc  after  the  Miain 
of  the  war  nas  over.  Walpole's  mantle  fell  upon  Kobinson 
(aftcrvanis  Lord  Goderich)  and  Hmlcisson,  by  whose  j(»nl 
influence,  as  Chancellor  of  the  Exchetiuer  aiid  I'rettidcnt  of  the  1814-1835. 
Board  of  Trade  respeciii^ly,  the  duties  on  raw  silk  and  wool 
and  on  several  itietalv  were  considerably  reduced.  Hut  it  was 
Sir  Robert  I'cul  who  worked  a  thorough  rrform  in  the  custoiDK 
duties.  lie  entered  on  office  after  a  series  of  deficits  in  the 
annua]  revenue;  and  ycl,  while  reviving  the  Income  Tax  1018*3. 
tide  over  the  immediate  loss  to  the  revenue,  he  so  far  showed 
himself  a  consistent  disdpte  of  Adam  Smith  and  Ricaido, 
that — of  the  1,100  articles  bearing  customs  duties  In  1S41 — he 
removed  about  750  from  the  tarilT,  and  in  1&45  over  400  more. 
In  1S46  lie  abolished  the  duty  upon  com.  The  few  remaining 
export  duties  disappeared,  although  in  1901  there  was  a  small 
revival  in  the  shape  of  a  duty  of  one  shilling  a  ton  upon  coal. 
The  final  blow  to  the  old  protective  sviiein  wa.i  dealt  by  Mr. 
Cludstono  in  his  budgets  of  1853  and  of  1R60,  The  immediate 
laastn  to  the  revenue  involved  in  each  of  these  reductions 
have  been  amply  compensated  by  the  increased  trade  of  the 
countr>-  and  the  corsetjuciu  yield  of  other  taxes  which  chiefly 
take  tlie  shape  of  Excise  and  Slamp.s. 

S  79.  The  most  pcrmiuient  methods  by  which  the  revenue 
was  increased  after  the  Kestoiation,  were  the  Excise  and  Stamp 
duties.     An  Exdse'  was  originally  a  duty  on  articles  of  con- 1  Anmn^ 
sumption  produced  in  Engbnd.     Now,  there  seems  to  havej^Jit. 
l>een   a  deep-rooted  averuon  in  the   English  mind  to  taxes 
on  internal  trade.     But  at  the  outbreak  of  the  Civil  War  the 
IKirliamcntary  party,  under  the   leadership  of  Pyin,   braved 
the  anger  of  the  people,  and  introduced  in  succession,  though 
only  '  at  the  point  of  the  sword,'  an  excise  on  ale.  beer,  cido,  tin. 
and  other  bevctages,  followed  bj'  one  on  salt,  starch,  textile  tt^. 
good*,  and  victuals  of  all  Icind^.    Some  of  the  more  common 
articles  ufeim.iumplion  were  removed  from  the  liM  in  1649: 
but  the  exceeding  profit-iblenem  of  (he  tax  induced  the  statesmen 
of  the  Restoration  to  incorporate  it  pennanently  in  the  financial 
system  of  the  country.     It  was  necessary  to  find  some  com- 
pcnsaiion  for  the  feudal  dues  which  the  Crown  suncndercd. 
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The  country  had  bccoow  sofnewbat  n:c»nciled  to  the  excbc 
Accordingly,  in  the  place  or  the  .il»»doned  feudal  dues  an< 
the  right  of  purveyance,  wai  made  a  giant  estimated 
^loo^ooo  as  the  i^roceeds  of  an  excise  on  beer  and  li(|uor 
boi!i  home-made  and  imported.  Iliis  was  added  to  the' 
hereditary  revenues  of  the  Crown  ;  while  for  <rhades  Il's  life 
a  temporary  excise  uas  ^ivcn  ai  the  same  rate.  Tlie  hereditary 
excise  formed  pan  of  the  Civil  i.isl  of  the  Crown:  in  1736 
part  of  it  was  comn)u[ed  by  Parliament  for  an  annual  sum 
^£70,000;  and  in  1787  the  rest  wiis  absorbed,  toj^ethcr  with^ 
all  existing  excise  duties,  into  the  general  scheme  of  the  Con- 
solidated Fund. 

t'hroujjbuut  the  dgbteenth  ceniury  and  the  early  years 
ihc  nineteenth  the  continually  increasing  expenses  entiiiled  lij 
a  series  of  great  wars  were  met,  among  other  ways,  by  constant 
new  afpli{atit>m  tA  the  excise.     In  1695  began  the  tax  upon  I 
malt,  in   1711  that  upon  soap  and  paper,  in   1746  that  upon| 
glass  ;  while  from  time  to  time  such  articles  of  common  and 
necessary  use  as  brick.i,  tiandles,  calico  prints,  leather  and  sall,^ 
were  added  to  the  liM  of  exci^ble  commodities.     The  numberj 
of  these  at  the  end  of  the  eighteenth  century  has  been  enur 
rated  at  tweniy-scwn :  but  the  enlightened  policy  of  Robinson^ 
and  Huskis-son  reduced  tliem  to  nearly  half  that  number,  and 
at  present  they  may  be  counted  on  the  finders  of  one  hand. , 
Moreover,  when  the  number  of  excisable  ariiclcs  seemed  toj 
have  reached  its  limit,  financi>.-Ts,  nothing  daunted,  procecde 
to  raise  the  tale.     Thus  the  charge  tipon  spirits,  the  earliest 
all  excisable  articles,  was  only  a  few  pence  at  its  first  imposilioal 
in  1660,  stood  at  over  3<.  just   before  the  outbreak  of  theT 
French  Revolutionary  wars  and,  under  the  siresa  of  those  vran, , 
rose  to  no  less  than  1 2i.  -,d.  per  gallon. 

Meanwhile,  the  term  excise  had  been  exIenJed  hyctui  I'ftj 
original  mtaning  of  a  tax  upon  articles  of  home  production  and] 
consumption.  liven  under  the  Commonwealth  an  excise 
imposed  on  certain  imported  articles,  which  thus  paid  a  dt 
at  the  |>ori--t  as  well  as  an  excise  in  the  process  of  exchanging^ 
hands.  Kut  the  full  elTcct  of  the  misnomer  (for  such  it  realljr  j 
was)  appeared  in  the  extraordinary  agitation  produced  byl 
Walpole's  Excise  Bill,  This  was  simply  a  scheme  whereby,] 
fuc  the  prct'cntion  of  smuggling  and  ihc  encouragetnent  of 
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foreign  trade,  Ibe  sjPBlcm  of  waiehouBinK,  already  introduced 
in  the  case  of  foreign  silks,  should  be  applied  lo  wine  and 
lohacco,  and-  as  in  the  case  of  tea,  coffee,  and  rocoa — the 
ciuionu  duty  un  tlirir  imponalion  should  be  turned  into  nn 
excise  duty  on  their  consumption.  For  this  purpose  the 
articles  so  to  be  dealt  with  »icre  brought  to  EnglUli  ports  and 
^warehoused,  and  only  such  of  them  were  rendered  dutiable 
as  were  taken  out  for  oonsucnption  in  England ;  while  those 
re-exported  were  free  from  all  except  a  nominal  juiymeni. 
[Sut  despite  the  continuance  of  the  excise  after  the  Common- 
[rweslth,  the  system  was  anything  but  iK>pulaT  in  England.  The 
I  feeling  about  it  may  be  measured  by  Bbckstone's  remark  that 
'from  its  first  oripiial  lo  the  i>resent  time  its  very  name  has 
been  odious  to  the  pcojilc  of  England,'  and  by  the  celebrated 
definition  inserted  by  Dr.  Johnson  in  his  dictionary,  that  an 
excise  was  *a  hateful  tax  levied  upon  commodities,  anil  ad- 
judged not  by  the  common  judfjus  of  pro|icit)'.  but  wretches 
hired  by  those  lo  whom  excise  h  paid.'  Walpole's  proposal 
«ras  solely  concerned  with  a  change  in  the  method  of  col- 
lection ;  for,  the  full  duty  was  in  be  levied  by  oRicers  of  excise. 
Itut  'an  unscrupulous  opposition  working  upon  the  general 
hatred  of  (he  name,'  turned  the  name  into  a  description  of 
the  character  of  the  tax,  and  represented  it  as  the  first  step 
towards  a  general  scheme  of  excise  necessitating  that  inquisi- 
torial method  of  house  lo  house  visitation  by  government 
officials  against  which  Englishmen  have  always  protested, 
I  But  the  partisan  character  of  the  opposition  is  shown  by  the 
'ease  with  which  Pitt  carried  out  the  very  measure  which  1787. 
Watpole,  despite  his  parliamentary  majority,  had  felt  himself 
constrained  to  al»ndon. 

An  almost  equally  illegitimate  extension  of  the  term  ■  excise '  10  licencM. 
is  that  which  makes  it  include  various  Iktactt!'      These  arc  ^^"""'  "■ 
of  two  kinds,  embracing  aut/ioriiations  to  carry  on  certain  pro-  ■* 
fesnions  or  10    trade  in  certain    commodities;  and  fayments 
falling  almost  entirely  on  the  wealthier  classes  'for  enjoyment 
of  certain  things  of  convenience  or  luxury.'     Of  the  first 
kind  the  earliest  instance  may  be  found  in  the  monopolies 
of  Tudor  and  Stuart   limes,   and   more  paitiojlarly  in  the 
licences  on  inns  and  alehouses  of  the  same  jieriod,  which  were 
[he  cause  of  such  violent  abuses.     But  the  teal  idea  of  these 
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kiia  «aino  doabt  boiiotd  fron  ibc  Dutch  md  finti 
after  the  Ratootiaa.  Under  thb  head,  then,  would  cooae 
CQch  payraenti  as  the  tu  upon  pobficMH,  upon  xactiooeat, 
hawlicrs,  pavidnkcn,  fbrago-*inc  dcakts,  tofaacooaista,  and 
othos;  while  id  the  biter  hs  would  be  iaclniled  laxei  as 
ttitkgea,  bones,  men-  and  (mtil  tjga)  ■omriiH  niiiiU.  pbU; 
ards,  dice,  annocial  beuuifp,  dogs.  In  1785  all  these  wcr 
grouped  together  oodct  the  bead  of  asscncd  ixxa^  and  Dp  to 
1869  the  tuqnjrer  was  reqaiied  to  pajr  for  those  the  InfaiKl} 
to  vbid)  be  had  ipcaired  in  the  picrioitt  year.  But  at  thai 
date  the  name  of  'assessed  taxes*  wis  abolisbed,  axtd  a  db- 
ttBctioa  drawn  between  odsa  iiceaces  and  esxabUshmoit 
HceiKes ;  both  of  which  were  now  rrqoirtd  to  be  taken  osi  at 
the  momeni  when  the  liability  was  incurred,  whether  it  was  at 
the  be^nnii^  of  the  fcai  or  at  any  pctiod  in  its  coarse 

Alongside  of  the  Elxcisc  grew  the  Slmmf  ^kAm.'  Indeed, 
ifae  diAtence  between  the  two  a  atHy  a  dlAcrencc  of  tlie 
aunoer  in  which  the  mooejr  is  canvryed  to  the  Excheqwt 
We  najr  set  as*de  such  exactions  as  the  admi^on 
necessary  for  practising  the  catting  of  a  barrister  or  ph) 
for,  h  is  immaterial  whether  such  tax  takes  the  fortu  of ; 
or,  as  in  the  cue  of  a  pobUcart,  it  is  paid  as  a  licence.  AiMff^ 
from  tlus  Uiese  duties  bll  into  two  dasaea,  according  as  thq 
apply,  on  the  one  side,  to  the  validity  of  legfl  transactioiiB  «niV 
on  the  other,  to  the  devohttion  of  propeny.  Some  lemporsi 
stamp  duties  were  imposed  in  1671 ;  bat  the  first  general  id 
dates  Aom  1694,  when  stamps  mying  ia  ralue  from  _£»  to  onr 
penny  -were  required  to  tttcfa  docnmenis,  amonj;  others,  » 
admission  to  offices  or  degrees^  marriage  certi6catcs,  copia 
and  probates  of  wills.  Numenm  other  documents  were 
time  to  time  included  within  the  operation  of  the  Act,  sticb  I 
bilb  of  cxchanfcc  in  1782  and  receipts  for  payments  in  x-ji 
At  first  the  amount  of  the  stamp  varied  in  aU  *>»tM?  with 
length  of  tbe  documents.  Ilul  in  1714,  in  the  «th^  of 
to  offices,  the  value  of  the  tranuction  was  taken  as  the  1 
mining  point.  In  1784  this  principle  was  applied  to 
which  were  included  within  the  liabilities  of  the  Act, 
subsequently  to  other  legal  tianuclions:  while  in  iS:i 
stamp  upon  receipts  was  made  an  nniform  amount  of  1,/  (ott 
sums  over  ^i.     The  most  profiubk  form  of  stamp  duty  is  1 
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legacy  and  succession  duty  which  was  first  imposed  by  Lord 
North  in  1780;  but  its  caiclcss  provisions  led  li>  so  much 
cvniiun  that  I*itl'«  meiisure  of  1796  was  on  entirely  new  Iine». 
It  was  not  the  legatees  hut  the  cxcculor*  who  were  responsible 
Tor  the  payment.'  Pitt  had  intended  to  include  surcesslon  to  '  Dowell, 
property  of  every  kind ;  but  he  was  only  able  to  accomplish  '"■  '33-*- 
a  measure  which  provided  for  (he  succession  to  personal 
pro|>cny.  It  was  not  until  1853  that  real  pToperty  wa.<t  brought 
under  li.ibilily  to  the  tame  duties,  though  in  n  less  decree ; 
and  Mr,  Lowe's  attempt  in  1871  to  a^^imilatc  the  duties 
payable  on  both  kinds  of  propi^y  was  in  the  end  abandoned. 
Changes  were  made  by  Sir  Stafford  Norihcoic  in  i88o  and  by 
Mr.  Gladstone  in  1881.  Among  other  things  Mr,  Chdslone 
added  a  new  'account  duty,'  and  in  1S89  Mr.  Coschen  im- 
posed a  new  'estate  duty.'  Finally,  in  1S94,  Sir  William 
Harcourl  xub.siiltitcd  for  all  the  so-called  '  death  duties '  except 
thoNC  on  lefRtryand  succeviion,  a  new  estate  duty  consisting 
of  a  percentile  of  the  principal  value  of  all  properly  real  or 
ptrrsonal  This  it  graduated  in  amount  corresponding  to  the 
increasing  size  of  the  sum  upon  which  it  is  paid. 

Such  were  the  chief  items  of  national  revenue  at  various  Sumniary, 
limes  in  the  history  of  the  country.  The)-  may  be  shortly 
summarized.  The  Anglo-Saxon  kings  were  dependent  practi- 
cally on  the  revenue  which  came  to  the  Crown  from  the 
king's  demewie,  the  profits  of  justice,  and  the  exercise  and 
enjoyment  of  various  prerogative  rights.  Not  until  after  the 
Conquest  were  these  in  any  way  cal<:iilablc  at  a  money  value. 
Under  the  Norman  kings  the  feudal  dues  were  added  to  the 
revenue;  but  it  was  only  in  Hent>'  II's  reign  that  taxation 
begun  to  form  an  important  item  of  the  national  income. 
The  taxes  of  a  feudal  nature — seuiage,  tallage,  and  the  hidage 
or  carucage,  which  had  taken  the  place  of  the  earlier  danegeld 
^-dragged  out  their  existence  until  the  reign  of  Edward  I, 
after  which  they  practically  disappeared.  Besides  the  royal 
demesne,  which  fluctuated  almost  from  year  to  year  according 
to  the  checks  put  upon  the  lavish  generosity  of  the  king,  and 
many  pecuniary  rights  which  came  from  the  prerogative,  the 
chief  items  of  income  were  (i)  tlie  tax  on  moveables  t)cgun 
under  Henry  II,  and  under  Edward  III  not  only  a3.tuming 
the  shape  of  a  levy  in  the  definite  proportions  of  a  tenth  and 
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a  fifteenth,  but  even  becoming  k  fixed  sum  of  nearly  ;£ 40^000] 
(a)  tht  customs,  whothcr  u  at  fint  in  thesbaix.-  of  the  ancten 
customs  ai>tl  sulisidy  on  wool,  or  the  tuimagc  and  poundage  of 
a  later  period.  Up  to  the  (!ivil  Wars  the  only  thjnge  was  the 
addition  of  the  Tudor  Mibxidy.  Of  the  old  rij;ht»  of  the  pr 
rog3tivc  Konic  continued  in  full  force  throughout  the  peric 
while  Others  were  revived  from  time  to  time  a*  methods 
raising  money  by  unscrupulous  kings.  The  cxjicrimcnts 
the  Commonwealth,  bonowcd  largely  from  Holland  and 
adopted  by  the  statesmen  of  the  Ketoraiion,  liL'gan 
Riudern  sy&lcru  of  taxation.  The  feudal  duett  and  some  of  it. 
m(»i  vexAtious  of  the  old  myal  riglitx  were  entirely  abandon^ 
Even  the  xiiloidy  i^ave  way  to  what  was  intended  to  be 
property'  tax,  but  bewinc  merely  a  land  tax.  The  custon 
were  placed  on  a  new  basbt,  and  two  practically  new  e.vpedicntfl 
the  encisc  and  stamp  duties,  soon  proved  to  be  among  ill 
most  lucrative  items  o^  the  national  revenue.  Finally,  fro 
the  time  of  the  younjier  f*iit  the  customs  and  excise  have  bee 
gradually  decreased,  and  the  deficiencies  made  good  by 
Income  Tax  and  Inliabiicd  House  duty. 

i  So.  Rut  since  the  Revolution  of  1688  the  increase 
facilities  for  borrowing  money  liave  entirely  done  away  wic 
the  neccssit)'  of  making  the  ex|»enditure  of  the  year  tally  wit 
its  revenue.  This  has  changed  the  whole  method  of  goveri 
ment  finance.  But  wc  should  gain  a  vcr}-  partial  view  of  Ihj 
financial  resources  of  the  country  e%'ci)  before  thu  RcvolutiOB 
if  all  mention  were  omitted  of  the  numerous  loans  contracts 
from  time  to  lime  by  tlie  f;oveminenL 
Th*  Jew*  'I'hc  earliest  creditor*  of  the  Vm^  were  tlie  /m/t.     The 

in  Englnnd.  j^  isolated  notices  of  their  presence  in  England  even  bcfo 
ihc  Norman  Conquest ;  but  their  importance  in  the  linancia 
history  of  the  country  dates  from  theJr  settlement  in  large 
numbers  in  the  Conqueror's  reign.  From  that  time  until  the 
banishment  by  Edward  I  they  were  the  king's  financial  agent 
One  of  the  so-called  I.iiws  of  Eadward  the  Confessor  describ 
tliem  as  the  king's  chattels.  Indeed,  they  were  abiolutelj 
without  status  in  the  kingdom,  nor  was  there  any  foreij 
government  to  interfere  in  their  behalf.  'Itie  king,  on  the  on 
side.  Recced  them  most  unmercifully.  Under  Henry  II  it 
Commune  Concilium,  which  had  agreed  upon  ^{^70,000 
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the  sum  likely  to  be  yielded  by  the  Saladin  Tithe  for  the 
Crusade,  proceeded  to  assess  the  Jewish  popularion  for  the 
same  purpose  at  no  less  than  ^60,000.  The  ilory  of  Jolin*3 
treatment  oi  the  Jew  of  Brixlol,  who  wax  condemned  to  lose 
a  t(Mth  a  day  at  the  cost  of  10,000  marks  until  cither  liis  teeth 
or  his  trco-Yuie  were  exhausted,  and  who  held  out  for  six  days 
against  the  king's  demand,  is  perhaps  scarcely  an  exaggerated 
illustration  of  the  attitude  of  the  king.  In  nelf-protection  the 
Jews  gathered  together  not  only  into  those  towns  where  [wblic 
cheats  were  maintained  for  lh<:  rL-gistraiion  and  preservation  of 
their  bond^  but  even  into  spiN:iiil  iiuarten  of  the  towns  where 
they  could  practice,  unmoU-sted  by  any  city  official,  their 
language  and  their  religion.  At  the  same  lime,  every  effort 
was  made  for  their  conversion.  Convvrta  as  being  Christians 
ceased  to  be  chattels  of  the  king  ;  and  in  1 233,  in  w-hai  is  now 
known  as  Chancery  I^iie,  a  Uomus  Conversorum  or  state- 
endowed  home  for  Jewish  Christians  wus  set  u]i,  an  example 
'  subsequently  followe<l  both  at  Lincoln  and  at  Oxford.  At  the 
same  time,  Richard  I  had  given  the  Jews  a  regular  organization. 
The  revenue  obtained  from  them,  which  came  both  from 
extortion  and  in  [taymcnt  of  licences  for  various  purposes, 
was  gathered  into  a  special  Exchequer  of  the  Jews  presided 
over  by  special  justices,  sometimes  themselves  of  the  Jewish 
persuasion,  who  al^u  exercised  an  exclusive  civil  juiisdiclton 
in  cases  where  a  Jew  was  concerned.  John  and  Henr)-  III 
granted  further  privileges  and  protection.  But  the  utmost 
royal  favour  could  not  shield  the  Jews  from  the  popular  haired.  ' 
The  Scriptures  prohibited  the  taking  of  interest  (or  loans  -,  and 
in  the  absence  of  any  field  for  investment  of  spare  capital, 
a  demand  for  recoinjiense  was  regarded  as  an  attempt  tu  take  Umry. 
advantage  of  a  neighbour's  necessities.  Consequently,  the 
exaction  of  interest  was  forbidden  to  Christians  under  the  hateful 
name  of  usury.  But  the  Jews  were  not  amenable  to  Christian 
law ;  and  the  dangers  which  they  incurred,  no  less  than  their 
proverbial  greed,  were  responuble  for  the  enormous  rati-s  which 
they  dL-mandecI.  Il  was  out  of  their  loans  to  extravagant  and 
heavily  taxed  landowners  that  the  Jews  made  proRis  such  as 
were  impossible  tu  the  thriny  merchant ;  while  the  fact  that  it 
was  the  Crusades  which  gave  them  s]>ecial  oppottiinitics  for 
amassing  riches  out  of  the  necessities  of  enthu^a&iic  Christians, 
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added  rurlhcT  fuel  to  the  lire  of  po])uUir  halicd  which  cvi 
aiid  anoa  bu»t  out.     It  was,  however,  onl^  by  sucli  mean: 
that  tlie  Jews  cotild  keep  pace  with  thcrojal  (Itmauijs,  aiid  thu 
tbe  Icinji'H  use  of  them,  wliirh  did  itot  diminish  iheJr  unpopu' 
Lirity,  imposed  a  large  indirect  taxation  iJi>on  the  indii.stri< 
of  the  country.     It  was  scarcely  likely  that  their  senircs  lo 
learning,  as  students  of  physical  scitincc  and  medicine,  as 
teachers  of  niathcmdttcs  and  Hebrew,  and  as  collectors   o; 
valuable  lihrariex,  should  have  received  due  recognitioti.     Froi 
the  lime  of  Stephen  onwards  no  story  against  them  was  t 
impossible  lo  be  believed ;  nor  are  the  kings  free  from  tb 
charge  of  foslerinji  ludi  tale*  for  the  purpose  of  making  the 
Jew  pay  h(.-avi)y  for  protection.'     At  length   l!idward  I,  much 
10  his  own  disadvaiiingc,   yielded   to  the  popular  clamou 
and  in  1190  wound  up  a  series  of  harsh  meaiuresliyasenlen' 
of  banishmcnl  which,  despite  bis  best  endeavours,  was  nii 
cruelty  tarried  out.''     There  is  abundant  evidence   that  after 
Ihe  decree  of  banishment  Jews  lemaincd  in  England,  chiefly 
in  the  guise  of  physician.^   or  foreign  merchants ;  ahlioug' 
as  a  body  they  were  not  allowed  to  return  until  the  Commo 
Kcalili.    The  accusation  on  which  ihey  hu(i  fallen  had  bee 
tliat  of  tamj>eiing  with  the  coinage;  but,  whether  this  wei 
true  or  faUc,   the   real   reason  is  rather  to  be  found  in  thi 
accumulated    batted  of  all    classes   of  the    people    and    th< 
formidable   rivalry   of  nicrchanis  from   luly,  who   in  man 
European  countries   were  successfully  assuming  the  posilii 
of  bankers. 

The  success  of  ihc  Jews  had  been  largely  due  to  the 
neclion,  through  their  co-religionists,  with  most  of  the  civil!, 
countries  of  Ihc  world.  Thus  while,  on  the  one  side,  th 
were  money  lenders,  on  the  other  they  were  forcign-nion' 
changers.  In  Ihe  latter  r^Ie  they  were  rivalled  and  forcibl; 
supetsedeil  firsi  by  Caurtintt,  merchanis  from  Caliora,  am 
more  efleetually  liy  Italians  from  Lomhardy  and  FlortrKt^  wh< 
had  spread  themselves  all  over  Kuropc.  l-'rom  every  part 
Western  Europe  Iarf;c  sums  of  money  were  annually  tran 
milted  as  tiibuic  to  the  Pope.  Tlicsc  merchants  we 
employed  as  papul  n^enu  to  collect  and  traniimit  what 
due.  A^ain,  the  produce  of  the  East  found  ils  way 
European    market:^    Ihfougli    ihc  jwrlii  of  iLily.     For  its  di: 
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tribution  llaliai)  houses  of  business  formed  a  network  of 
conncaions  throughout  Europe,  It  has  been  pointed  out  that 
nearly  atl  the  euiy  commerce  o(  the  countr)-  watt  in  the  hands 
of  foidgn  rocrrhantH.  Indeed,  the  English  trihutcx  to  the 
Popi'^  wwe  paid  largely  in  wool.  Thus  the  conduct  or  the 
foreign  trade  both  in  England  and  elsewhere  made  the  mer- 
chants also  into  money  changers.  Moreover,  their  business 
could  not  be  carried  on  without  con.tiderable  capital,  and,  as 
potsKMirs  of  lai^e  junis  of  rcjidy  money,  they  became  creditors 
of  the  king  i  while  their  possession  of  the  machinery  necessary 
for  the  prosecution  oi  a  valuable  trade  caused  them  to  become 
banks  of  deposit  for  the  money  or  goods  of  wealthy  individuals. 
These  foreign  merchants  were  regarded  by  the  English  people 
with  scarcely  lesx  suspicion  than  that  which  had  fallen  upon 
the  Jews.  The  kings,  however,  welcomed  them  and  gradually 
withdrew  the  disabilities  to  which  ihcy  weitr  subjected.  Yet 
even  vnih  this  encouragement  their  trade  gradually  died  away, 
Edwird  III  not  only  borrowed  largely  from  them,  but  even 
repudiated  his  <]ebts ;  and  the  coiisetiuent  ruin  of  the  great 
house  of  the  Bardi  is  said  to  hsivc  plunged  half  Florence  into 
distress.  The  merchants  not  unnaturally  became  shy  of  lend- 
ing to  the  king,  who  was  forced  lo  resort  elsewhere.'  But '  s.  c.  ^ 
even  their  trade  gradually  declined.  The  increased  manu-  i  '?"■ 
facturc  of  English  cloth  after  the  reign  of  Edward  III,  and 
the  consequent  decrease  in  the  exporWtion  of  English  wool, 
dqirived  them  of  their  chief  article  of  trade ;  while  the 
obstuctes  put  in  the  way  of  their  exportation  of  coin  rendered 
it  hard  for  them  cffidently  to  conduct  the  exchanges.  Their 
chief  work  came  to  be  merely  the  iie^^otialion  of  bills  of 
exchange.  At  the  same  time,  the  English  towns  prevailed 
alike  over  '  the  weakness  of  the  Lancastrians  and  the  bourgeois 
sympathies  ofthc  Vorki.«s ' ;  *  obtlBclcs  were  once  more  placed  '  Aihlcjr, 
in  the  way  of  foreigners,  and,  at  the  same  time,  the  English  f^:  ^'^■ 
merchants  had  begun  to  organise  themselves  in  the  associations  15.' 
and  companies  already  mentioned.  /■' 

Meanwhile,  the  ctuinge  of  opinion  on  the  subject  of  usury  nc^ulmlon 
rendered  it  possible  for  the  king  to  have  recourse  ojienly  to  '^  'o«ie»i.  ^ 
such  of  his  subjects  as  were  willing  or  could  be  comiiclled 
to  lend.     With  the  opening  up  of   fields  for  inwstmenl  the 
taking  of  interest  gradually  came  to  be  no  longer  regarded  as 
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sinful,  but  only  as  needing  legal  regulation.  For,  st  first  iher 
was  naturally  no  real  comprehension  of  ihc  relation  betwecE 
the  cmptoymeni  of  capital  and  the  rate  of  intcresi,  and  th 
latter  '  was  spoken  of  as  a  sort  of  arbitrary'  compen.tation  to] 
the  man  who  having  money  wiw  in  a  monner  obliged  to  do  i 
good  turn  to  a  friend.'  *  Thus,  although  an  Act  of  Henry  VII 
forbade  all  lending  of  money  on  interest,  under  Henry  VII] 
interest  wns  allowed  at  ten  per  cent.  This  permission  wa 
withdrawn  in  1533.  and  on  scriptural  grounds  alt  taking 
tntecett  was  again  forbidden.  1'his,  however,  had  so  littli 
cfftct  in  checking  the  practice  that  in  1571  tlie  Act 
Hcnr)'  VIII  was  restored,  although  any  rate  above  ten  pc 
cent,  was  stigmali^cd  as  usury  and  as  forbidden  by  the  tan 
of  God.  The  rate  was  gradually  reduced,  in  1634  to 
per  cent.,  in  1651  to  six  per  cent.,  at  which  l^gure  it  rcmuned 
till  a  further  reduction  to  five  per  cent,  wns  made  in  1714^ 
It  is  noteworthy  that  the  laws  r«gulAUng  the  taking  of  interest; 
Gonimonly  called  the  Usury  Utws,  remained  on  the  Statute 
Book  until  1S55. 

As  the  king's  creditors  the  foreign  merchants  were  folton 
by  foreign  princes,  including  even  the  Pope,  who  ynx 
the  first  to  set  at  nought  the  CThristian  feeling  about  usury^ 
while  at  home  wealthy  communities,  such  as  towns  and  monaa 
teriu,  were  willing  to  help  the  king  in  his  necessities.*  Buj 
it  was  not  always  so  easy  to  raise  money,  and  then  recour 
was  had  to  compulsion,  and  wealthy  individuals  were  made  tc 
lend  of  their  accumulated  treasure  to  the  king.  The  advanl  _ 
of  this  method  was  that  it  caused  no  widespread  discontent  ig 
the  countty.  The  dilTcrcncc  between  a  forced  loan  and 
benevolence  or  free  gift  is  not  easy  to  grasp;  for,  a  loan  talct 
at  the  king's  pleasure  might  also  be  rejuid  in  his  own  gooi! 
time,  and  with  a  complaisant  rarliamcnt  to  back  him  the  distine*' 
lion  entirely  disappeared.  Dm  the  Great  Rebellion  deprived 
the  Crown  of  this  method  of  raising  money.  Meanwhile,  a  nc 
source  of  supply  was  developing  itself.  With  the  increasinfi 
facilities  for  commerce  offered  by  the  discovery  of  the  Nc« 
t^'orld,  individual  wealth  wjis  growing ;  and  until  an  extcnsiv 
system  of  credit  was  established,  this  wealth  consisted  large!) 
in  bullion  and  precious  stones.  The  need  of  safety  cat 
the  owners  to  entrust  their  valuables  to  the  care  of  llr?  Goidti 
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tmithi,  who  would  naturally  be  posxexsed  of  places  of  safety. 
To  the  valuables  were  added  sums  of  money  on  deposit,  and 
the  goldsmiths,  borrowing  the  system  from  Holland,  turned 
to  the  prolitable  trade  of  banking.  They  paid  si.<c  per  cent, 
on  the  loans  of  iheir  cuatomcn,  and  made  their  profit  partly 
by  picking  the  bc^t  coin  dtid  melting  it  down  for  export, 
partly  by  short  loans  to  merchants,  like  the  hanker*  of  iJie 
present  day.  After  iti^o  their  business  much  increased. 
Hitherto  merchants  had  kept  large  sums  of  tc^dy  money  at 
the  Mint,  which  was  then  in  the  Tower  of  London.  But  a  few 
months  before  the  meeting  of  tl)e  Long  Parliament  (Charles  I, 
among  other  (^[icdicnts  for  raising  money,  seized  a  sum  of 
^130,000  deposited  there,  with  a  promise  of  repayment  six 
months  hence.'  The  matter  was  compromised;  but  hence- '  Gatdinet. 
forth  the  only  secure  place  of  deposit  was  with  the  goldsmiths.  '*■  ^T'- 
Under  the  (lommonwcalth  the  government  was  canied  on 
larjiely  by  loans.,  whicli  were  raised  chiefly  from  the  goldsmiths 
on  the  security  of  particular  branches  of  the  revenue-  The 
.system  was  coniinucd  after  the  Restoration,  until  in  1673 
Charles  II  closed  the  Exchequer,  that  is,  suspended  repay- 
racnc  to  the  goldsniiiha,  the  largest  creditors  of  the  Treasury, 
to  the  amuuni  of  ;£r, 300.000.  Jliese  were  unable  to  answer 
the  demands  of  ihcir  depositors,  and  were  obliged  to  declare 
themselves  bankrupt.  But  the  eonsei|uent  disitreu  was  so 
[great  that,  despite  the  best  efforts  of  the  Crown  to  escajie 
from  the  necessity  of  repaying  the  goldsmiths  altogether,  il 
was  obliged  at  last  to  acknowledge  the  debt,  and  to  take  1701. 
means,  in  a  manner  which  will  presently  be  noticed,  to  satisfy  '  Cunning- 
the  sur%iving  creditors.'  /^  I'^rf*' 

The  thorough  distrust  in  tlie  government  which  these  pro-c*m.  ii. 
ceedii^s    had    engendered,    was    increased   by  the   political  *"'i 
uncertainty  which  prevailed  for  some  years  after  the  Kevolu- Tlic  think 
tion  in  1688.     The  niinisiers  of  William  III  found  it  almost  ">  E"B'»"'S- 
impossible    [o  raise   money  on    a    sudden  emergency,  and 
resorted  to  all  kinds  of  ex)>edients.     For  aome  time  the  idea 
of  a  national  bank  had  been  mooted,  on  the  analogy  of  the 
Bank   of  Genoa  which  had  existed   for  three  centuries,  and 
the  Bank  of  .A^^^terdam  wliich  was  founded  at  the  bcgirming 
of  the  seventeenth  ceniuf)'.    'I'hc  scheme  as  it  was  .idoptcd. 
was  submitted  by  its  founder,  a  Scotchman  named  William 
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Patcrson,     in     1691  ;    but    not    until     1694    wu    it     put  \ 
into  practice  by  Montagu.    The  pbn  appealed  solely  to  the  | 
monied  inlercat,  and  oonxefluently  only  ]ust   escaped  wreck  1 
in  the  House  of  LonU.     But  among  llie  merchant!)   of  the 
City  it  met  with  imniediutt;  !>ucreH«,  and  the  whole  capital  of 
j^i, 200,000   wii*  subscribed  in  k-n  dnj-s.    The   interest  was 
eight  per  cent.,  secured  on  a  new  tax  on  the  lonn.igc  of  ship* ; ' 
and  the  subscribers  were  allowed  to  take  up  the  work  of  the-j 
I  MacanUf,  goldsmiths  and  lo  act  as  a  hank  of  deposit  and  looa'    Thel 
iv.  ii-6o.     novjty  of  ihjs  method  of  raising  money  lay  in  t^e  fact  that ' 
not  only  vts  no  stipulation   made  for  the  repayment  of  the ; 
principal,   but  it  n-as  dctiniCely   understood  thai  the  interest  J 
paid  by  the  gm-crnment  was  to  be  a  more  or  lc*s  permanent 
charge.     In  other  words,  this  was  the  l>e(;inning  of  the  National 
Dtht.    Ilie  justice  or  injustice  of  burdening  posterity  with 
the  repayment  of  debts  incurred  for  present  purposes,  must  be 
f.  I^eky,  left  la  treatises  of  economics;  or  pnietical  politic*.'     Here  may  1 
'•  337-9-       1^  noted  the  historical   facta   that  the  monied  classes  wcraj 
enlisted  on  the  side  of  William  III,  who  waa  enabled  to  raise! 
loans  without  provoking  any  of  the  disafTection  which  would] 
have  accompanied  heavy  taxation ;  that  government  securiticaf 
now  became  a  safe  and  popular  inveximiml ;  and  that  thus  ft] 
gTCSt  inducement  «-as  given  for  the  accumulation  of  capital. 
But  at  the  ^"cry  outKct  of  its  career  the  Dank  of  England  was  1 
almost  wrecked  through  the  hoiftility  of  the  goldsmiths  and  lhC| 
landed  gentry.     The  former,  not  tmnaturally  jealous  of  the  nev 
rival,  look  advantage  of  the  scarcity  of  metal  money  wliich  pre- 
ceded the  rccoinagc  of  1697,  and,  accumulating  a  large  quantity 
of  the  bank's  notes,  presented  tbem  for  immediate  payment.  1 
by  the  i>atriotic  efforts  of  the  proprietors  all  genuine  claims  were] 
net,  and  the  satisfaction  of  the  goldsmiths'  demands   wc 
itaMiiUy,  delayed  until  the  new  coinage   had   been   issued."     It  w 
iv.  ija.        exactly  a  century  before  the  Bank  was  again  placed  in  a  similar 
'797-  predicament,    and  on  the   neat    occasion   Parliament  came 

to  the  rescue  and  exonerated  the  directors  from  paying  itiett 
claims  in  ca.-(h.    Tlic  hank  notes  thus  became  legal  tender; 
nor  were  cash  iMymeni*  re«imed  until  1819,     In  the  crisis 
1697  the  landed  gentry  took  the  opportunity  of  the   Bank'sl 
inability  to  negotiate  a  fresh  loan  for  the  king,  to  revive  the 
l*roject— already  mooted  by  Chambcrlayne  in  1693 — of  a  I^nd 
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Bank,  ttiut   i»,  on«  whose  liabilities  should   be  secured  on 

investment   in  land.     In  its  desire  to  piopitiatc  the  Tories 

the  government   lent  n  favourable  car.     But  the    crisis   of 

1697  had  already  shown  tlie  iinponanoe  of  a  bank  reserve  in 

forms  that  can  easily  be  reotir.ed.     land  is  ol  all  tliio)^  the 

most  diDicult   to  dispose  of  at  a   moment's   notiie.    Cooie- 

quenlly,  quite  apart  from  the  fact  that  the  propttclon  o(  the 

Bank  enoriDotisIy  overcakulatcd  the  value  of  land,  the  cbiues  , 

whom   it  was  intended   to  serve  refused   to   subscribe,   the  (,_  ^1^ 

govemmcni  obtained  no  benefit  in  the  shape  of  the  expected  153. 

loan,  and  the  whole  iicheme  fell  through.' 

It  has  \xen  said  that  the  National  Debt  originated  in  a  kian  The 
to  government,   in    return    for   which    the  subscriber*  were  Nftjion*' 
allowed  to  enrol  themselves  as  a  corporation  with  the  utie  of 
the  Bank  of  England.     To  this  was  added  a  /oait  ^^a,ooo,ooo  1698. 
/root  /At  AVic  £asl  India  Camfany,  in  return  for  its  charter. 
The  government  indebtedness    was  further  swollen   by  the 
ultimate  acknowledgement   of  the  claims  of  Ike  gMsm'/As,  1701. 
against  whom  Charles  11  had  closed  the  Kxchequer.     In  i;o6 
these  were  compounded  Air.  and  the  principal  was  added  to 
the  general  debt.     A  fourth  (lefinile  item  was  formw!  by  the 
Stotkof  the  Satii/i  Sea  Company  which,  on  the  bursting  of  the 
South  Sea  Uubbic,  was  taken  over  by  the  guvcrnmenL     But  i?*'- 
this  stock  or  cai>itul  hjtd  itself  represented  a   floating  debt 
(that   is,  one  payable  on  demand  of  the  creditor)  of  some 
;£io,ooo,ooD  raised  during  the  early  years  of  tlic  War  of  the 
Sjxmi.th   Succession.     In    1711    Hnrley  had    induced    these 
creditors  to  allow  the  debt  to  be  '  funded,'  that  is,  to  leave  the 
cai>ital  pcrmnnently  with  the  government,  and  to  accept  an 
annual  interest  secured  upon  the  customs.     In  return  for  this 
ihey  were  formed  into  a  company  for  exercising  all  the  privi- 
leges of  trade  which  Spain  subsequonily  granted  to  England  at 
the  Treaty  of  Utrecht.    This  operation  was  repealed  in  17J0. 
All  the  existing  government  creditors,  whose  eliiinis  amounted 
to  about  ^31,000,000,  were  offered  the  alternative  of  jKiyment 
or  shares  in  tlie  South  Sea  Company.    The  government  thus 
gained  the  adraRtage  uf  having  one  creditor  insleatd  of  many. 
ItuI  mote  than  this :  tio  eager  was  the  company  to  obuin 
all  the  credit  of  the  government  in  order  to  extend  its  opera- 
lions,   that   it  engjiged  to  receive  from   the  go\-crnment  tho 
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lowfcr  rate  of  interest  of  five  per  cent,  on  lh«  ra]>ital  taken  over, 
instead  of  the  seven  or  cighc  per  cent,  at  which  the  loan*  hod 
originally  been  contracted.     These  loans  had  been  and  con- 
tinued to  be  raised  in  tvfo  ways — redeemable  annuities,  of  j 
which  somelhiiifi  will  presently  be  iwid,  and  imdefmahk  pr  \ 
perpdual  tinnuiliti,  of  which  the  ((oveniinent  cngai^cd  lo  pay 
the  intereat,  liut  made  no  stipulation  as  to  the  rejiaymeni  of  | 
(he  principal,    'llie  consolidating  policy  of  1711  and  1710  was, 
repoited  in   1751  ;  the  Roating  debts  were  funded,   but  the] 
fund  so  formed  was  now  kept  in  the  bands  of  the  government, 
bearing  the   low  iiUercsi    of  three  per  cent.,   and   was   the 
beginning  of  what  we  now  call  'Consolx.'    The  policy  of  the 
government  has  been   severely  criticized,   for,   in  order    to 
diminish  the  interest,  it  fixed  a  low  rale  at  which  it  wai  willing 
to  borrow,  and  offered  its  nominal  ^^^loo  stock  at  the  price 
which  investors  would  give  for  it.    Thus,  wha»  the  credit  of 
the  government  »t<iod  at  five  or  six  ]ier  cent.,  it  offered  three, 
and  in  consctiuence  obtained  only  £.%o  or  ^60,  while  it  left 
posterity  to  discharge  the  debt  by  payment  ofj^ioo.     This, 
system  of  raising  money  was  begun  under  George  II,  and  the 
extent  to  which  it  was  carried  may  be  illustrated  by  the  fact 
Ibat  between  ijg^  and  1815,  while  the  average  price  nf  three 
per  cent,  consols  was  65,  tlie  addition  made  to  the  Nittional 
Debt  under  this  head  was  ^400,000,000,  for  which  the  govern- 
ment actually  received  ;f  >6o,ooo,ooo.     Financial  writers  have 
pointed  out  that  not  only  was  the  nation  thus  made  liable  to 
pay  money  which  it  never  received,  but  it  deliberately  debarred 
itself  from  cutting  down  the  interest  in  the  future.     The  system 
ha«  found  a  defender  in  I'rofessor  Thorold  Rogers,  who  urges 
that,  besides  that  it  was  an  easy  mode  of  borrowing  (which  some 
wriiera  regard  as  '  a  questionable  advantage '),  had  the  inveirtor 
suspected  that  on  the  firac  opportunity  the  interest  would  be 
reduced,  he  wnuld  have  demanded  eight  or  ten  per  cent., 
whereas  he  was  willin)i;  to  takt:  what  was  i)ractii:a1ly  six  per  cent., 
since  he  paid  jf  50  for  £,\q<3  worth  of  stock.     Tiic  government 
could  redeem  at  par,  and  it  was  unly  fair  that  the  investor 
should  have  some  advantage  for  the  convenience  which  he 
affoided  to  the  government  at  the  time  when  the  loan  was 
raised,  va  against  the  inconvenience  which  might  be  occasioned 
by  having  a  heap  of  money  thrown  back  upon  liis  hand.%  at  a 
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lime  when  he  did  not  want  it'  Two  other  methods  have  been  '  Emt. 
employed  at  various  tinns  for  adding  to  the  pcimancnt  debt.  ^^'"f\'{ 
In  1694  a  system  of  litlUries  was  introduced^  by  whi<;h  jMrl 
only  of  the  money  subscribed  was  distributed  in  prixcH  among 
the  ticlcei  holders.  It  was  discontinued  after  1S13.  A  far 
more  imijortitnt  portion  of  the  |)r<»cnt  debt  U  fo(mc<l  by 
the  ItrminaNe  anHuifits  introduced  in  180S.  The  object  of 
this  method  of  raising  money  is  that,  whik  a  larger  annual 
interest  is  paid,  the  principal  lapses  to  the  government  either 
on  the  death  of  the  investor  or  in  a  certain  number  of  years 
from  the  time  of  the  iiivt-Ktmcnl.  M  fint,  owing  to  careless 
miscalculation.s,  [he^c  annuities  resulted  in  large  losses  to 
the  government:  but  this  was  remedied  in  iSiS.  and  nearly 
;£8i>.ooo,ooo  of  the  present  debt  is  held  under  this  head. 

AH  the  methods  of  borrowing  hitherto  enumerated  have 
fonned  (lart  of  the  funded  debt  or  government  stock.  A  far 
xmaller,  but  an  3)>prcci»ble  item  of  the  whole.  \%  fonned  by  the 
Un/mutfit  or  Floaling  Dfhl,  the  redeemable  annuities  lately 
mentioned.  This  consists  of  temporary  loans  raised  upon  llie 
security  of  Exchequer  Bills,  that  is,  promissory  notes  issued  by 
the  Treasury  tinder  the  authority  of  Parliament,  which  bear 
interest  from  the  day  of  iviue  until  that  of  payment,  and  arc  then 
either  discharged  or  renewable,  'lliey  were  issued  lirst  in  i<iQ6 
10  supplement  the  scarcity  of  metai  money  at  the  time  of  the 
recoinage ;  and,  being  made  receivable  in  payment  of  taxes  and 
thus  guaranteed  against  risk  of  depreciation,  they  form  a  good 
investment  for  capital  which  may  at  any  moment  be  rt:()utred,  and 
are  consetiuently  in  much  commercial  demand.  The  amount 
so  issued  varies  enormously  ftom  year  to  year,  pan  of  it  being 
sometimes  funded  and  thus  made  into  perpetual  annuities. 

From  the  very  commencement  of  the  National  Debt  there 
were  frequent  prophecies  of  its  (hla)  and  niitious  influence. 
The  names  of  Davensnt,  Bolingbroke,  Hume,  and  Chotcrlield 
may  be  enumerated  among  the  large  number  of  statesmen, 
economists,  and  historians  who  alike  shared  this  view.'     And  *  LecVy,  1. 
the  rapidity  of  its  growth  seemed  almost  to  justify  their  pre-  J***"'- 
dictions.     At  the  end  of  William  Ill's  reign  it  amounted  to 
over  ;£i6,ooo,ooo,  and   absorbed    one-diird   of   tlte  entire 
revenue  in  payment  of  interest ;   at  the  Treaty  of  Utrecht  it  1713. 
stood  at  ;£54,oao,DDo.     At  the  Peace  of  Aixla-Cliapclle  It  1748. 
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'  Cumiim;- 
ham,  Xfe- 

lad.  and 

Cem.  ii. 

Wiilaktf'i 
Almamt/k. 


'7*3-  had  riseji  to  over  ;^78,ooo,ooo .;  at  the  Peace  of  Pwis  i« 

^139,000,000^  and  the  inlercst  toolc  ;^4, 800,000  out  of  sn 

i?83-  entire  revenue  of  ^8,500,000.      At  the  Peace  of  Versailles, 

whieh  ended  the  long  "Wai  of  Amcrii.'^n  Indeiiendence,  the 
dcbl  touched  ntrarly  ;£i  7  0.000.000,  and  eosi  more  than 
X9'5O'>'0<'<'  out  of  n  tot;il  revenue  of  £^^000,00^  It  is  to 
the  ]-'rench  Revolutionary  and  Napoleonic  Wars  that  we  must 
look  for  the  growth  of  the  dcbl  to  its  present  gigantic  dimen- 
sions. The  twenty-two  )'ears  of  war  added  no  less  than 
^^620,000,000  to  the  liabilities  uf  the  government,  and  at  ihe 
end  of  the  Mniggk-  the  debt  stood  at  ^885,000,000,  and  its 
interest  swallowed  up  nearly  ^30,500,000  out  of  a  revenue  of 
^71,000,000.'  The  long  period  of  comparative  peace  and  the 
steady  effons  of  financiers  had  by  the  end  ofthe  century  reduced 
the  debt  to  ^^635,000,000 ;  while,  owing  to  tlie  great  increase 
of  revenue,  the  prO|iorlioii  betuecn  the  interest  on  the  debt  and 
the  revenue  had  also  declined  lo  one-fourth.  The  South 
African  War  has  made  a  large  addition.  It  would,  however, 
be  a  great  mivialce  to  suppose  tliai  no  efforts  at  reduction  were 
made  before  the  nineteenth  century,  although  the  constant  re- 
currence of  long  periods  of  war  made  them  unavailing. 

It  hu  alresidy  been  noticed  how  Harli-y  was  led  lo  fund  the 
floating  debt,  and  to  transfer  it  to  the  capital  of  the  South  Scs 
{^oniiMiny.  One  of  his  motives  was  the  iwymcnt  of  the 
decreased  rate  of  interest  which  the  company  were  willing  to 
accept.  This  system  was  adopted  by  Walpolc,  who  thus 
strove  at  least  to  diminish  the  annual  charges  on  the  country. 
As  the  credit  of  the  government  imjirovcd,  those  who  had 
lent  money  at  a  now  abnormal  rate  were  offered  the  alternative 
of  payment  at  par  or  acquiescence  in  a  lower  rate  of  interest ; 
and  those  who  choso  the  former  were  paid  off  with  money 
borrowed  at  the  newer  and  lower  rate.  It  was  by  this  means 
that   Walix>le  turned   the  greater  part  of  the  exi.tting  dehi 

1717.  into  a  4  per  cent,  stock,  and  although  his  succc»ors  generally 

preferred  to  raise  their  Irjons  by  the  wasteful  means  already 
described,  and  so  to  preclude  all  possibility  of  repayment, 
they  occasionally  betrayed  their  knowledge  of  a  more  en- 
lightened policy  by  recourse  to  his  system  of  lessening  the 
interest  on  the  whole  amount.  Thus,  in  1751  the  4  per  cents, 
were  reduced  by  PcUiam  to  3J,  and  in  r757  10  3.    It  was  used 
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more  frequently  in  the  second  quarter  of  the  nineteenth  century, 
andiislaiestandgrcRtCJieflectwa.t  produced  by  Mr.  Goschenin 
the  budget  of  1S87-8,  wh«n  the  3  per  cents.,  uhich  compo&cd 
seven-eighths  of  the  Funded  Debt,  were  reduced  (o  a],  and  ulti- 
mately to  ij.     This  effected  an  immediate  annual  saving  of 

nearly  ^1,500,000,  with  an  ultimate  gain  of  twice  that  amounL  

I'hc  schemes  for  reducing  the  principal  of  the  debt  have  Aitempu 
naturally  been  more  varied.    The  excliest  of  these  was  the  [f  "dnee 
formation  of  a  Siiiins  J'fin'f,  and  was  also  due  to  the  initiative 
of  Walpolc.     The  laxe«  appropriated  to  the  payment  of  the  1716. 
interest  of  the  debt  yielded  more  than  what  was  sufficient  for 
the  purjMise.     The  surplus  was  to  be  set  iuide  annually  and  to 
be  allowed  to  accumulait-,  until  it  was  sufficient  to  pay  off  or 
at  least  materially  in  reduce  the  debt.     liui  the  possesion  of 
a  treasure  was  too  tempting ;  on  the  first  need  a  dip  was  taken 
into  it,  and  by  1735  the  whole  had  been  gradually  dissipated.' '  l-wky.  i- 
In  1786  the  younger  Pilt  ado{>ted,  but  without  public  acknow-  ^^' 
ledgement,  a  similar  scheme  which  had  been  propounded  by 
Dr.  Price  in  1771-     According  to  this,  a  portion  of  tbcsurplus, 
fixed  at  ^1,000,000,  was  appropriated  to  the  annual  purchase 
and  extinction   of  stock,  and  was  vested  in    special    com- 
missioners in  order  to  guard  against  its  misappropriation  by 
the  government  of  the  day.     During  the  lime  of  peace  and 
commercial  dc*"elopmcnt  which  succeeded  the  American  War, 
tliis  worked  extremely  well ;  and  by  1793  the  debt  had  been 
dimitiished  by  ;£io,ooo,ooo  at  a  quicker  ntc  than  ever  before. 
Hut   the  system   was  regarded  as  possessing  some  inherent 
virtue ;  and  on  the  outbreak  of  the  French  War,  although  (he 
surplus  revenue  diminished  until  tt  dirappearcd.  the  Sinking 
Fund  was  mointainc:d ;  money  was  burrowed  at  high  rates  of 
interest,  and  part  of  the  'mm  wus  applied  to  the  extinction  of 
a  debt  which  bore  a  much  lower  rate'    This  ruinous  system  » /i/rf,  », 
continued  until  1828.     A  somewhat  similar  though  not  equally  49-5^- 
pcdantic  scheme  is  the  application  of  ail  surplus  mvnm  to  the 
c.'dincdon  of  debt.     By  recent  statute)  this  becomes  the  duly 
of  every  Chancellor  of  the  Exchequer ;  and  at  the  end  of  the 
century  the  National  Debt  was  being  [jatd  off  at  the  rate  of 
j^S,ooo,ooo  annually.    The  last  method  to  be  noticed,  and 
the  one  which  found  especial  favour  with  Mr.  Gladstone,  is  the 
(onvenion  oj ptrp<tual  into  Urminal'le  annui/ia,  or,  what  comes 
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to  the  same  thing.  Ihc  raising  of  money  on  tL-rntitublc  annuities 
with  which  lo  pay  off  the  principal  of  the  perpetual  annuilica. 
Thii.  miiy  he  regarded  as  ihe  antithesis  lo  the  first -mentioned 
policy ;  for,  it  increases  the  inteiest  for  a  tiine  in  order  that 
«ftcr  that  lime  itx  payment  majr  aliogetlier  cease  and  the 
cnpital  may  he  thux  extinguished  or  deducted  from  the  sum 
total  of  the  debt. 

S  Si.  Something  ^ould  lie  said,  in  conclusion,  of  the 
methods  by  which  at  \'arious  times  the  revenue  and  taxation 
have  l>een  oolletted  and  their  expenditure  has  been  controlled. 
The  firjt  jioini-  the  collection — need  not  detain  us  long.  Since 
nil  public  moneys  were  at  the  dis[)osnl  of  the  Crown,  it  was 
natural  that  their  collection  ^lould  be  the  business  of  the 
Collection,  sheriffs.  The  uses  lo  which  they  ymt  the  power  caused  the 
appointment  of  special  officials.  At  the  present  moment 
the  revenue  b  collected  by  four  great  dqiartnients  of  the, 
Treasury — the  Commissioners  of  Customs,  who  lind  thctc 
origin  in  the  Custumcrs  appointed  under  Kdward  I ;  the 
Inland  Revenue,  which  began  with  the  taxation  of  mitveablca 
and,  under  Henry  III,  was  placed  in  ihu  hands  of  temporat>-, 
but  specially  appointed  officers ;  the  Post  Office,  which  ytaii 
not  organised  until  the  reign  of  Charles  II;  and  the  Com- 
misaoncrs  of  Woods  and  Forests,  who  superintend  the  now 
entirely  surrendered  crown  lands. 

U'hcn  the  financial  system  of  the  country  was  first  organiiied^ 
by  the  Normans,  the  Exchequer  was  divided  into  two  coui 
— the  Upper  or  Exchequer  of  Account,  and  Ihe  Lower  or 
Exchequer  of  Receipt.  It  was  to  this  latter  court,  consisting 
of  the  Treasurer  and  one  or  two  Chamberlains,  that  the 
collected  re\'enue  was  >hii</  in;  and  the  money  was  acknow 
Icdged  by  a  syttem  of  tallies  or  notched  sticks  split  in  two, 
which  one  lintf  was  taken  away  by  the  payer  and  the  other 
locked  in  the  Exchequer.  The  money  was  fai^  out  in  accord- 
ance with  a  royal  order  which,  at  a  sbght  check  upon  the  king, 
re({utred  the  authentication  of  the  Great  or  the  Privy  Seal ;  and 
the  record  of  the  issue  was  styled  the  Pells  of  issue,  from  the 
parchment  rolls  on  which  it  was  entered.  The  audit  of  these 
moneys  lay  at  first  with  the  Upper  or  Exchequer  of  Account, 
and  then  with  its  legitimate  successors,  the  Treasurer  and 
Barons  of  ttw   Exchequer.     But  with   tlic  accession  of  the 
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Tudors  the  whole  sj'stcm  or  issue  and  audit  was  icvised.  'I'he 
iisM  of  public  money  and  the  dut^  of  keeping  the  account  of 
it  were  placed  in  the  hands  of  four  new  f>f!ic<rr5,  called  Tellers. 
The  Chamberluns  became  merely  honorary  ol!icials,  though 
they  lasted  as  long  as  tlic  system  of  receipt  by  tallies,  which  it 
wait  their  sole  liusincu  to  prepare  and  keep.  On  the  other 
hand,  the  Treasurer's  clerks  developed  in  importance,  one 
becoming  the  Auditor  of  Receipts,  whose  chief  duty,  however, 
was  connected  with  the  issue  of  money ;  and  another  Clerk  of 
the  Pells,  who  kept  the  records  of  both  the  receipts  and  th« 
issues  of  money  at  the  Exchequer.  The  money  continued  to  l)e 
paid  out  by  the  king's  command,  authenticated  by  letters  patent 
or  by  writ  under  the  Priii7  Scai ;  and  as  a  further  security,  ihetc 
grew  up  'a  complicated  system  of  Treasury  warrants,  known 
as  "the  course  of  the  Exchequer.""  After  I  he  appropriation  '  Anson ' 
of  supplies  had  become  a  rccogniEcd  principle,  and  especially  "■  33i. 
after  the  Revolution  of  iiJSS,  the  whole  system  of  isiiuc  centred 
round  the  Auditor  <>f  Receipt,  whose  authorixaiion  of  the 
Treasury  warrant  was  necessary  before  the  Tellers  could  un- 
lock the  chests  at  the  I^xchcqutr,  where  the  collected  revenue 
was  deposited,  and  hand  it  over  to  the  credit  of  the  depart- . 
nieni  for  which  it  was  allowed,  at  the  Bank  of  England.  On 
[he  accession  of  George  HI  the  Crown  surrendered  the 
management  of  all  the  royal  domains  in  return  for  a  Civil 
List  of  a  fixed  amount.  Ii  thus  ceased  to  take  any  personal 
interest  in,  and  therefore  to  exercise  any  control  over,  the 
Treasury.  At  the  same  time,  die  ministries  of  the  first  ten 
years  of  George's  reign  changed  rapidly,  while  large  sums  of 
money  had  to  be  raised  for  the  American  Wk.  The  result 
was  disastrous  to  the  financial  system  of  the  country*.  Offices 
were  paid  by  fees  which  realiiwd  an  enormous  sum,  and  the 
duties  were  discharged  by  deputy.  I'he  Paymaster  of  tlie 
Forces  and  the  Treasurers  of  the  Navy  and  the  Ordnance 
kept  in  their  hands  the  money  voted  for  their  respective 
services,  and  their  delay  in  accounting  for  its  expenditure 
rendered  an  ellicient  audit  impossible.  Attempts  were  made 
to  remedy  these  evils.  In  1783  measures  were  taken  to 
prevent  ministers  from  keeping  money  in  their  liands  un- 
accounted for;  while  salaries  were  lixcd  in  amount  and 
secured  upon  certain  branches  of  the  revenue,  which  in  17S7 

2   N 


546 


KKGLISH  CONSTITUTIONAL  HISTORV 


'  AnwD,  JL 
534- 

The 
mixicin 


became  the  Consolidated  Fund.  Moreover,  in  17S5  tl 
Auditors  of  Imprest,  who  had  su|>cr«cded  the  Barons  of  the 
Exchequer  in  tht  reign  of  Ivliubeth,  were  abolished  in  favour 
of  a  board  of  live  Commissioners  of  audit.  But  further  cluingetj 
became  necessary.  The  anears  left  by  the  Auditors  of  Impre 
were  so  (;reat  that  it  wa$  more  than  twenty  years  before  tha 
new  Commissioners  oxtirtook  lliem  and  got  abreast  of  tbdi 
work-  Meanwhile,  in  1806,  Lord  Grenville's  attempt  to  i«tail 
the  non-political' office  of  Auditor  of  Receipt  with  the  poaQ 
of  I'irst  Lord  of  the  Treasury',  together  with  his  subscijuenj 
use  of  the  Audiloiship,  when  in  opposition  in  181 1,  lo  ihwar 
the  niinistcrs  oxer  the  Regcnc}'  Bill,  proved  that  the  system  < 
which  that  oRice  was  the  centre,  'was  not  very  valuable  as  an 
udminisiraiive  check,  though  it  might  scnc  the  purpose 
jiolitiatl  obstruction.' ' 

In  1834  came  a  complete  rcorganixatiot].     The  Exchcque 
was  abohshed  together  with  all  the  sinecure  ofBocs  which  hs 
grown  up  around  it.     Alt  juiyments  hitherto  made  to  it  an<! 
not  direct  to  such  ofhciuls  as  the  Paj-maslcrs  and  Treasurers 
mentioni^d  above,  wcri;  now  made  to  the  Exchequer  accour 
ul  the  Banks  of  England  and  Ireland  by  a  new  ofheial,  th( 
Paymaster  of  the  Civil  Service,  who  two  years  later  becainl 
a  Paymaster-General  and  included  in  his  functions  the  mooeyq 
hitherto  set  apart  to  special  officials  for  the  army  and  navy 
'ITie  place  of  the  Auditor  of  Receipt  and  the  Clerks  nf  t\ 
Pells   was    taken    by    the   Controller- General,  a    non-politic 
official,  without  whose  authority  no  money  was  to  be  issue 
from  the  Exchequer  account  at  the  Bank  nf  England.     Unt 
t866  the  audit  was  in  the  hands  of  the  Tire  ConimiKuoner 
but  the  linal  change  to  the  modem  s>-stcm  was  made  v^c 
the  duties  uf  the  Controller-General  and  the  Commissionec 
of  audit  were  both  made  over  to  one  official,  tlic  ComplroUc 
and  Auditor-General,  whose  functions  have  been  described  . 
not  only  magisterial,  in  that  he  authorizes  the  issue  of  money  : 
the  proper  department ;  but  also  judicial,  in  that  he  M:es  thai 
the  money  issued  lias  been  jiroperly  expended.    Of  all  this  he 
has  to  make  an  annual  report  to  I'arliamenI,  which  thus  teams 
that  the  money  oiiginally  voted  has  been  regularly  collectc 
issued  and  expended  according  to  the  intention  of  the 
payers  acting  tlirough  their  representatives. 
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§  8>.  The  question  of  the  continuity  of  the  EnglUh  Church  The  Church 
has  become  the  badge  of  ecclesiastical  party  [mlitics.     It  is  no  "  >" , 
pan  of  ilie  business  of  this  book  to  trace  the  raryinjf  fortunes  ^5^1' 
of  ecclesiastical   history  in   England.    Our  business  is  with 
the  structure  of  ecclesiastical  organizations  and  their  more 
permanent   relations  to  the  world  around.     Thus,  without 
pre-Judging  the  tinestion  of  cominuiiy,  it  will  be  convenient 
to  take  the  Reformation  settlement  as  a  dividing  line,  and  to 
examine  (i)  the  position  of  the  Church  itself  as  organized  in 
England;  and  (>)  the  relations  of  Church   and  State   before 
and  after  that  momentous  period.     In  this  way  it  will  be  most 
clearly  apparent  what  exact  changes  followed  the  repudiation 
of  the  Roman  authority ;  and  thus  indirectly  mnlerioU  may  be 
fumislied  for  iin^wering  the  question  of  the  origin  and  antiquity 
of  the  English  Church. 

The  coiuiderali^n  of  the  Church  as  an  organized  body 
involves  a  description  of  (i)  the  various  classes  of  churchmen, 
and  (ii)  the  methods  of  self-government  of  tlic  Church. 
^Constitutional  1)',  the  orders  of  which  the  ecclesiastical  organiia- 
ion  was  composed,  were  the  bishops,  the  secular  and  the 
br  clergy — strictly  speaking  a  cross  division,  since  the 
bishops  were  drawn  from  the  secular  and  regular  clergy  alike. 

At  the  time  of  the  Reformation,  ecclesiastical  England  was  ciiuaes  d 
divided  into  two  archiepiscopal  provinces  and  nineteen  epts-Charch- 
copal  dioceses.    Thi*  division  had  been  of  gradual  growth."'"' 
For  the  first  century  aflcr  tlic  sjwead  of  Christianity  among ''*^"'''P'' 
the   English  there  were  eight  dioceses  among  the  English  j^f-MS, 
kingdoms,  ai>d  Canterbury  was  regarded  as  the  metropolitan, 
liui.  ill  thi^  year  735,  at  the  advice  of  Bcde,  the  holder  of  the 
Sec  of  Vurk  obtained  from  the  pope  a  jiallium  whicli  secured 
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awing  to  tlie  influence  of  ORa  of  Mercia,  Lichfield  became 
a  third  archbishojiric  for  Mid-England.    The  OTganiz-ing  wor 

66S.690.      of  Theodore  of  'i'sfsiis  included  the  division  and  cxii^nsion 
the  existing  episcopate.     He  formed  seven  new  dioceses  an 
kft  Vi'dicx  to  Winchester  alone,  although  shoiily  after 
death  two  more  bishoprics  were  added  for  Wesscx.     The  on! 
further  additions  of  Anglo-Saxon  times  consisted  of  three  mc 
Wcfil-Saxon  Sees  which  owed  their  foundation  to  Eadward  tl 
Elder.     But  in  con.scquence  of  (he  Danish  invasionK.  of  the* 
twenty  bishoprics  four  or  five  became  extinct  allogctlR-T,  whilc_ 
others  disappeared  for  a  lime,  and  in  sotne  cases  the  bishc 
stoot  or  residence  was  continually  transferred  from  one  plac 
in  hii  diocese  to  another.    This  compulsory  migralion  had 
effect  of  it»clf  upon  the  administration  of  the  diocese ;  for,  ll 
bishops  were  rulers  of  tribes  or  districts,  not  (as  abroad) 
towns ;  and  their  residences  were  oftep  mere  villages — pli 
of  retirement,  not  centres  of  activity,  f  The  Norman  Conquc 
WTouifht  considerable  changes.     The^episcopal  system 
brought  more  into  harmony  with  foreign  usage  by  the  trar 
fcrcncc  of  the  Sees  to  large  towns:  several  new  Sees  wc 
rreaccd   to   supply  the  place  of  those  which  had    bccoml 
extinct:    foreigners  of  learning    were    appointed    to 
bishoprics.      But  the  increase  of  the  intellectual    sli 
scarcely  eom|>cnsaicd  for  the  natural  alienation  of  ihe 
from   his  ftock,   or  for   the   inevitable  tendency  of  Ihe  hig^ 
offices  in  the  Church  to  become  more  and  more  Ihc  rewa 
of  political  service.     A  more  remote  change  efTecicd  by 
Conquest   was  the  settlement  of  the  question  of  precedene 
between    Canterbury  and  York    in    favour   of   Canterbu 
A  word  of  explanation  is  necessary.    The  original  scheme 
Pope  Gregory  gave  twelve  HulTragans  apiece  to  Canterbury 
York,  and  included  Scotland  in  the  province  of  the  norther 
archbishopric.     But  the   Danish   invasions  for  a  time  swc 
away  even  York  itself,  and  on  itt  restoration  iu  sole  siilTrag 
was  Durham.     Meanwhile,  the  Archbishop  of  Canterbury  ha 
superseded  the  W'est-Saxon  bishop  of  Winchester  as  the  chii 
adviser  of  the  Crown,  and  the  temporary  extinction  of  Yor 
had  set  aside  all  question  of  precedence.     But,  foi  the  la 
half  century  of  Anglo-Saxon  rule,  York,  in  common  with 
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NofthuDibria,  enjoyed  a  position  of  semi-irKlcpcndcnce.  The 
ice  or  ihi;  uno.anon)cally  appoiniud  Siigand  at  Canter^ 
bury '^  the  interest  of  the  House  of  Godwine,  placed  Arch- 
bishop Ealdred  or  York  at  least  on  an  equality.  I'^tdrtd's 
foKlgn  successor,  Thomas  of  Bayeux,  appealed  to  the  pope 
-ag&iii&t  Lanirsnc's  claims ;  but  the  maner  was  referred  to  the 
Witan,  vhich  decided  agaimi  York  and  ordered  the  holder  of 
the  See  alurays  to  make  profession  of  obedience  to  Canterbury. 
The  quarrel,  however,  continued,  and  was  not  fairly  settled 
until  William  of  CorbcJI,  Archbishop  of  Canterbury,  accepted  iiij-iijf^ 
the  office  of  papal  U-gate.  Uut  it  is  to  be  noted  tJiat  he  then 
look  precedence  of  York  not  in  the  capacity  of  Papa  alteriut 
or^is  (for  so  the  pope  had  styled  Anselm),  but  as  the  seii«nl 
and  local  rqirestentaiive  of  Rome. 

The  clei^  as  a  body  were  diridcd  into  two  great  sections : 
(n)  the  seculars  or  parish  priests,  twund  only  by  their  ordina- 
tion vows ;  and  {b)  the  regulars,  namely  monks  and  friars, 
bound  by  some  spcctal  rule  in  addition  to  their  ordination 
vows.  Vat  the  sake  of  completeness,  mention  should  be  made 
of  two  other  bodies,  which  cannot  be  classed  definitely  under 
either  head — the  capitular  clergy,  who  were  seculars  living 
under  some  rule,  and  the  religious  military  orders. 

The  division  of  England  into  parishes  has  been  attributed  [2I  Secular 
10  the  organizing  hand  of  Theodore.  But  it  wa«  a  matter  of  ^^"^^ 
gradual  growth :  the  chapbin  of  the  local  thegn  became  the 
fmrish  frifst,  as  the  chaplain  of  Ihc  king  became  the  bishop. 
The  patronage  was  naturally  left  to  the  thegn  who  had 
endowed  the  priest  vith  gittv  Und  and  acknowledged  his  claim 
to  tilfui  of  produce ;  while  all  the  parish  contributed  on  occa- 
sion to  theji^  which  were  exacted  for  the  spiritual  services  of 
the  church.  The  glebe  was  uken  probably  in  strips  among 
the  common  fields  of  the  village  The  obligation  of  tithe 
seems  at  first  to  have  been  voluntarily  acknowledged,  then 
enforced  with  spiritual  penalties  by  the  Church  ;  and  it  was  paid 
in  the  lirit  instance  to  the  bishop,  who  distributed  it  among 
the  se%'eTal  parishes  of  his  diocese.  Tlie  fees  included  such 
items  as  eyricseeal  or  firstfruits  paid  by  every  householder, 
aitd  lawliaal  or  mortuary  dues.  Mediaeval  England  jwems  to 
have  contained  abotit  Sooo  parishes,  and  the  priest  was  a  man 
of  considerable  authority  within  the  local  aica.     His  Angl<»- 
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'  S.  C.  66.   Saxon  title  of  muxi-lh^n  *  indicates  the  sociaJ  cbss  with  vrbv 
'  5"  he  was  ranked,  and  he  accompanied  the  reeve  and  four  id 

or  the-  vill  OS  Tq^ic^ntativos  of  the  local  interests  in  ( 
'  fitJ.  los.  hundred  and  shire  moots.*  In  nothing  perhaps  i*  the  pi 
'"'  ^"  vinciality  whicli  the  English  Church  shared  with  the  KngU 

Nation,  so  marked  as  in  the  bet  that  rtearly  every  parish  pri< 
wua  married  man :  and  that,  notwilhsUndinglhecanonagaii 
die  ordination  of  ihc  son  of  2  priest,  before  the  Nonn 
Conquest  there  was  danger  of  the  formation  of  an  herediti 
clerical  caste.  After  the  Conquest,  Lanfranc  became  the  ag4 
of  the  reforming  party  in  the  Church,  and  introduced  cdiboc 
but  the  previous  ill-success  of  the  efforts  of  Dunatan's  pai 
caused  him  to  move  most  cautiously.  The  Hildcbrandt 
party  wotild  have  liked  to  assert  the  nullity  of  all  sacramei 
performed  by  u  married  priest.  Lanfranc  contented  hi 
self  with  leaving  married  secular  priests  in  their  bcncfio 
while  for  the  future  he  forbade  priests  to  many  or  mani 
men  to  l>e  ordained.  Tlie  feudal  ideas  of  the  Norm^ 
wrought  a  still  mote  important  effect  on  the  position  of  t 
parish  priest.  Even  before  the  Conquest  pious  patrons  U 
bestowed  upon  monasteries  of  ctpedal  fame  the  advowsonii 
that  is,  the  right  of  presentation  to,  a  benelioe  which  was  oil 
situated  at  a  distance  from  the  monastery  itself.  Tliis  privila 
of  patronage,  with  its  attendant  duty  of  protection,  passed  ii 
a  right  oter  the  beneflce ;  and  the  monastery,  while  intd 
priating  to  itself  the  greater  tithes  of  com  and  wool,  suppg 
the  spiritual  duty  by  a  curate,  for  whose  support  were  men 
the  lesser  tithes  and  all  fee*  for  the  offices  of  the  Churl 
The  revival  of  monastic  life  caused  a  rapid  spread  of  this  in| 
harmful  method  of  endowment ;  and  the  country  was  covel 
with  benefices  wtioie  patrons  Ivid  none  except  a  pecunli 
interest  in  Ihc  parish.  Besides  the  bcncliccij  clergy  and  ttl 
curates  there  was  a  cUss  of  seculars  known  as  Ckantry  pri^ 
They  were  attached  to  cathedrals  or  parish  churches, 
ministered  tn  chapels  belonging  to  great  houses.  Their  a 
work  was  to  say  ina»cs  for  the  dead  ;  so  that  they  were  b< 
practically  exempt  from  episcopal  supervision  and  amcnaUe 
no 'rule.'  The  greater  number  of  men  admitted  to  onb 
must  have  been  ordained  to  such  posts,  and  consequently  ll 
were  the  must  worthless  of  alt  the  mediaeval  clergy. 
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In  speaking  of  the  regular  elergy  it  must  be  borne  in  mind 
at  [he  outset  that  monks  were  not  necesnritf  in  Tull  orders 
cither  as  priests,  deacons  or  sub-deACuns.  Tlicy  were  oiiginally 
communities  of  laymen  who  cut  themselves  off  Irom  ihc  woild 
for  religious  contemplation.  'Iltc  temptations  which  naturally 
beset  so  idle  and  unrestrained  a  life  led  to  the  formulation 
of  various  rult-s,  tlinl  of  Benedict  of  Nursia  bein^  the  must 
universally  accepted.  These  communities  freed  themselves 
from  parochial  control  by  obtaining  tlie  ordination  of  some  of 
ihcir  members,  and  from  episcopal  supervision  by  placing 
themselves  directly  under  the  patronage  of  the  pope.  Tliey 
thus   praclically  formed  a  papal  garrison  tn  every  European 
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people  was  accomplislied  by  communities  of  monks,  and  for  ■ 
the  first  two  centuries  ihey  were  the  most  prominent  element 
in  the  local  Church.  The  popularity  of  the  monastic  life  both 
multiplied  monasteries  and  filled  them  with  inmates  of  noble 
birth,  whost;  presence  brought  insincerity  of  purpose)  relaxation 
of  rules,  and  a  getierally  luxtiriou.s  and  idle  mode  of  life. 
Learning,  which  had  practically  been  kept  up  only  in  the 
lariger  moaaslcries,  disappeared ;  and  the  Danish  invasions 
destroyed  the  monasteries  and  scattered  tlie  monks.  When 
.4Clftcd  began  a  monastic  revival  with  the  erection  of  the 
monastery  of  ^ithclncy,  in  memory-  of  his  deiivcT.incc  from  the 
Danes,  the  old  Knglish  predilection  for  monks  had  quite  died 
away,  and  he  was  obliged  to  seek  for  inmates  in  foreign  lands. 
Eadred  gave  a  further  impetus  to  the  revival  by  the  refounding  94fr-95S- 
of  Glastonbury  and  Abingdon :  and  under  Eadgar  the  Bene- 
dictine rule  was  first  brought  from  Floury  in  Flanders.  This 
revival  is  generally  aMociaccd  with  the  name  of  Diinstan. 
Whether  Dunstan  himself  or  his  purely  ecclesiastical  friends, 
yEthelwold  and  Oswald,  were  the  moving  spirits,  the  cxtctit  of 
the  movement  was  limited  both  by  Dunstan's  own  position 
as  a  statesman  a&  well  as  an  ecclesiastic,  and  by  the  strong 
influence  of  the  married  secular  clergy.  Moreover,  whatevcr 
may  have  been  the  immediate  success  of  the  reforming  move- 
ment, it  took  no  real  hold  oi  the  counir)-.  Indeed,  the  only 
kind  of  discipline  which  at  all  succeeded  in  England  before 
the  Conquest,  was  that  of  Chrodegang  of  Mctz.  introduced  by 
the  Lotharingian  prelates  whom  Godwine's  family  supported  H 
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a  cmintcrpoiw  to  Eadward  the  Confessor's  French  and  Norman 
biKho|>s.  This  planted  round  a  cathedral  a  body  of  canons, 
that  is,  secular  clergy  living  in  a  common  dormitory  and 
feeding  at  a  common  table.  Such,  for  example,  nat  Harold's 
gtoit  foundation  of  Waltham. 

With  the  Norman  Conquest  a  great  impetus  was  given  to 
monastic  life.  Dun&tan  had  already  begun  the  piacticc  of 
associating  a  cathedral  chapter  with  a  tuorustery.  Lanfranc's 
monkish  instincts  prompted  him  to  encourage  this  peculiarly 
English  system  by  introducing  it  into  his  own  monastery  of  ^ 
Christ  Church,  Canterbury;  while  he  lent  his  infiucnce  to. 
defeat  the  attemjits  of  Bishop  Wakelin  of  Winchester  in  behalf 
of  secular  canons.  At  the  same  lime,  monasteries  which  were 
not  connected  with  a  cathedral  struggled  to  free  ihcmwlves 
from  episcojial  jurisdiction.  The  origin  of  this  evil  lay  perhaps 
with  the  king  himself,  for  \\'il1iam  [  exerted  himself  to  procure 
such  exemption  for  his  own  foundation  of  Battle  Abbey.  In 
this  he  had  not  the  support  of  his  primate;  for  Lanfranc, 
though  a  monk,  was  also  a  bishop,  and  mctcd  out  heavy 
punishment  lo  the  monks  of  St.  Augustine's,  Canterbury,  who 
claimed  this  very  privilege  for  themselves.  But  the  papacy 
gave  every  facility  for  the  growth  of  these  exemptions ;  and  in 
the  case  of  England  it  found  assistance  in  the  fact  that,  for 
some  time  after  the  Conquest,  the  monasteries  were  hotbeds 
of  national  feeling.  The  increased  connection  of  England  with 
continental  Europe  led  to  the  introduction  of  many  of  the  ncvr  I 
monastic  orders  lo  which  the  religious  revival  of  the  tenth . 
ccntur)-  had  given  rise.  The  only  rules  known  in  England 
before  the  Conquest  were  that  of  St.  Benedict  of  Nursia,  and 
that  of  Chrodegan;;  of  Met/.  The  orders  wliich  were  repre- 
sented in  England  after  the  Conquest  may  be  classed  as  either 
Auguslinian.s  or  reformed  Biinediotines.  The  Augut/inians,  or 
canons  rcguliLr  of  the  Oder  of  St.  Augustine,  known  from  their 
dress  as  the  '  Ulack  Canons.'  were  a  cross  between  the  regulars 
and  seculars:  for,  being  in  origin  secular— a  protest  against 
monasiicism— they  leaned  constantly  towards  monastic  ways. 
They  spread  all  o^-er  England,  aiid  devoted  themscU'es  to  the 
vrork  both  of  the  schoolmaster  and  of  the  nurse.  The  Augus- 
tinian  rule  supi>lied  the  model  to  two  other  orders.  The  more 
tmporunt  of  these  were  the  miliury  orders  of  the  religious,  of 
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which  two  were  found  in  England — the  Knighti  Hoipilalifrs 
of  St.  John  of  JcniHilcro,  who  were  cslabhshod  at  CIcrkenwclI 
in  1 100,  and  vfhose  Grand  Commander  in  England  bt:camc  in 
rank  Ihe  first  lay  baron  of  ihe  roalin  ;  and  the  Knigh/s  Templars, 
who  were  established  at  (he  Temple  in  Ixiiidon  al  Ihe  beginning 
of  Stephen's  reign.  Hoth  orders  grew  rapidly  in  weslth,  while 
their  rivalry  was  sufficiently  bittcrtoarray  them  not  infre(|iienlly 
inarmsagainst  cad)  other.  In  1308  the  career  of  the  Templars 
was  brought  to  an  end :  the  members  resident  in  England 
were  seUed  and  their  lands  confiscated,  and  in  the  following 
year  Pope  Clement  V  abolished  the  whole  order.  The  Hospi-  1309. 
tallCTX  enjoyed  a  longer  cKistcncc;  for,  being  driven  from 
Jerusalem,  they  bccamcknights  of  Rhodes  until  the  conquest  of  ijoS-isaa.^ 
that  island  by  the  Turks  forced  them  to  retire  to  K!allA.  Until 
the  Reformation  their  Grand  Commander  continued  a  member 
of  the  House  of  Lords.  The  second  offshoot  of  the  Augus- 
tinianit  were  the  Prtmomlratensians,  or  '  Wliiie  Canons,"  who 
came  to  Kngland  in  1 140  and  occupied  thirty-five  houses,  re- 
maining until  1511  under  the  direct  jurisdiction  of  the  parent 
house  of  I'reniontr^  or  Premonstralum  in  the  diocese  of  Laon. 
Of  the  Reformtd  Bentdieiines  three  bninchcs  spread  themselves 
into  England.  The  first  in  order  of  time  were  the  Cluniaet. 
This  waj  the  earliest  example  of  an  order  within  an  order ;  for, 
it  was  a  completely  separate  otganization  within  the  Benedictine 
rule,  and  it  possessed  a  large  number  of  dependent  houses 
scattered  through  Western  Europe,  all  under  the  government 
of  the  Arch-abbot  of  Clugny.  The  order  came  to  England  itt 
1077.  It  held  about  forty  houses,  most  of  which  were  founded 
before  the  accession  of  Mcnry  II,  the  chief  of  Ihcm  being 
Lcwcs  Priory :  they  were  al!  governed  by  foreigners,  and  for 
a  long  time  were  filled  chiefly  with  foreign  monks :  they  sent 
contributions  to  the  parent  monastery,  and  were  able  to  be 
'  visited '  only  by  the  foreign  heads  of  their  order.  Consequently, 
the  French  want  often  saw  them  taken  into  the  king's  hands 
as  alien  priories.  The  smallest  branch  of  tlic  Reformed 
Benedictines  in  England  were  the  Carikutiatts,  who  came 
about  tiSo;  they  possessed  only  nine  houses,  the  chief  of 
which  was  the  London  Charterhouse,  founded  by  Sir  Walter 
Marmy  in  the  rei^n  of  Edward  ML  The  largest  branch,  on 
the  other  hand,  was  supplied  by  the  CisUrtiant,  wito  arrived 
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in  iiiS  and  became  both  numerous  and  vealthy.  They 
settled  in  soliury  jiiaiccs,  where  they  carried  on  ihcir  great 
industry  of  sheep-farming.  At  the  dissolution  of  the  monnstericE, 
of  their  seventy -fivchouscs  no  less  than  thirty-six  were  among 
the  greater  monasteries.  They  held  in  addition  twcniy-six 
nunneriet.  The  only  other  order  which  needs  notice  is  that 
of  the  Gitbfrtines,  an  olTshoot  of  the  Cistercians  and  the  one 
purely  English  monastic  order.  It  wu  founded  in  1139  by 
Gilbert  of  Scmjiringham  aj  n  double  order  for  men  and  women, 
and  it  possessed  twenty-six  houses,  of  which  at  the  dissolutiott 
four  ranked  with  the  greater  monasteries. 
Frinn.  Early  in  the  thirteenth  century,  (o  tlie  monks  were  added 

the  FRIAXS.  Tliey  consbted  originally  of  the  two  well-known 
orders  of  Dovtimicaiu,  or '  Black  Frtars,'  founded  by  a  Spaniard 
as  a  great  order  of  preochera  ;  and  /Hwcmmw,  or 'Grey  Friars,' 
also  called  Minorites  (i.e.  less  than  the  least),  founded  by  an 
Italian  for  work  among  the  destitute.  Both  these  orders  arose 
within  a  few  years  of  each  other ;  and  under  the  patronage  of 
Pope  Innocent  III  they  spread  into  almost  every  country  of 
Europe.  At  the  outset  they  were  devoted  to  a  life  of  poverty : 
their  friaries  were  the  meanest  possible  buildings;  and  all 
learning  and  books  were  forbidden  thein.  They  entered 
England — the  Dominicans  in  1119,  the  Franciscans  in  1395 — 
and  both  soon  obtained  settlements  in  all  the  chief  towns. 
Their  singular  selfd emotion  speedily  made  ihcm  popular,  and 
their  popularity  gave  birth  to  other  orders.  The  multiplication 
was  checked  by  the  Counril  of  Lyons  in  1374,  which  among 
the  new  orders  ronlirmed  only  the  Augusiiniant  or  Austin 
Friars  and  the  Carmelites.  Tlicir  popularity  also  brought 
immense  wiialih ;  but  since  it  was  unlawful  for  the  orders  to 
hold  possessions,  donations  of  lands  and  goods  were  made 
to  corporations  of  towns  to  hold  to  their  use.  The  next 
innovation  was  equally  subversive  of  the  ortginiil  intention  of 
the  orders ;  for,  tlieic  work  both  in  combating  heresy  and  in 
tending  the  sick  forced  them  to  the  acquisition  of  knowledge. 
Tliey  plunged  into  the  study  of  philosophy  and  natural  science 
with  such  success  that  their  ranks  supplied  all  the  great 
names  in  the  last  period  of  mediaeval  thotight  I'heJr 
inHuencc  in  England  was  striking  and  peculiar.  For  the  first 
half  century  of  their  existence  they  were  found  in  alliance  with 
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those  cbitxcs  which  were  most  at  raiancc  wilh  Rome,  and 
engaged  in  the  struggle  for  English  liberty.  Later  on.  hnwe^'er, 
they  reverted  to  ihcir  otiginal  position  of  strenuous  supporters 
of  the  papacy.  Again,  at  the  outset  of  their  cireer  ihcir  chief 
work  Lay  among  the  ri.ting  merchant  c.\ms,  whose  heri^ical 
tendencies  tliey  met  with  their  scholastic  learning ;  and  among 
the  (Iwtitute,  who  welcomed  the  medical  knowledge  which  they 
brought  to  the  relief  of  loathsome  disease  But  with  the  ac- 
eumuUtion  of  wealth  their  thirst  for  knowledge  decayed,  and 
they  gradually  abandoned  their  work  among  the  poor,  rivalling 
the  monks  themselves  in  idleness  and  luxury.  Meiinwhile,  tliey 
tmdermined  the  infiuence  of  the  parish  priests;  for,  their 
freedom  from  episcopaJ  control  enabled  them  to  creep  in 
everywhere,  and  their  cunning  gave  ihem  almost  a.  monopoly 
of  the  confessional. 

§  83.  The  j[«v«t«(f«/  0/  th*  Chunk  as  a  loeal  organixatioH 
involved  the  power  of  legi^ation  which  was  carried  out  by 
ecclesiastical  councils,  and  of  jurisdiction  whidi  was  the  work 
of  the  ecclesiastical  courts. 

The  Eeeksioitieal  Coundls  of  Anglo-Saxon  times '  were  either 
national  synods  of  the  whole  Church  or  provincial  assemblies 
of  Canterbury  and  York  respectivelyt  and  consisted  always  of 
bishops,  with  an  occasiotud  addition  (^abbots.  In  his  organiia- 
tion  of  the  Church,  Theodore  pro*ided  for  the  annual  meeting 
of  a  synod  at  Clovdlio,  iomewhete  in  the  neighbourhood  of 
London.  Councils  are  frcciucntly  mentioned,  but  they  were 
neither  regular  nor  annual :  they  were  often  attended  by  kingt 
and  ealdormcn,  and  in  their  discussion  and  legislation  the 
ecclesiastics  carefully  avoided  any  interference  wiili  secular  law 
or  custom.  After  the  Norman  Conquest  the  organiiaiion  was 
extended  to  the  gathering  of  diocesan  synods,  which  were 
exhaustive  assemblies  of  ihc  local  clergy.  So  long  as  separate 
assent  was  required,  these  bodies  were  separately  consulted, 
and  at  a  later  stage  it  was  in  them  that  the  representatives  for 
I  the  higher  assemblies  were  chosen  and  the  grievances  of  the 

I  local  clergy  were  formulated.    Such  grievances  were  submitted 

I  to  ttie  provincial  synods,  which  continued  to  be  held  very  much 

I  on  the  Anglo-Saxon  model.     The  second  of  \ViUiam's  Contut- 

I  tudiiut   forbade  any  assembly   of  the    hishops    'to   enact  or 

^^       prohibit  anything  but  what  was  agreeable  to  his  will  and  b*  ' 
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first  beet)  oidaineil  by  him ' ;'  while  under  Henr)- 1  the  Arch* 
bisho])  of  Gmtcrbury  held  his  provincial  nssemblf  oi  the  same 
time  as  the  king  held  his  Coun.  Thus,  Although  in  the  ansrchjr 
of  Stcplicn's  reign  the  ecclesiastical  councils  alone  descivcd  the 
name  of  national  assemblies,  the  poncr  of  thcac  assemblies 
under  the  Nurmans  and  early  I'biit^enets  u-as  considerably 
circuniscribed.  For,  in  the  first  pUce,  so  entirety  did  iheir 
power  of  l^isbtton  in  nialtcis  ecclesiastical  depend  on  ihe 
KoqutesceDcc  of  the  king,  that  in  1117,  although  the  primate 
actually  held  the  oHice  of  papal  legate,  the  canons  needed  the 
TOjral  miificKlion.  In  the  second  place,  il  was  not  until  the 
power  of  granting  taxes  was  transferred  from  the  diocesan  lo 
the  provincial  synod  (which  did  not  happen  till  the  tcign  of 
John)  that  the  clergy  a$  a  body  could  be  said  to  have  a  voice 
in  the  appropriation  of  their  contributions  to  national  purposes. 
The  acquisition  of  this  pnvilege  brought  with  it  the  need  for 
a  represi-ntativi.-  jissembJy.^  Hithi,-ri«  the  only  persons  cniitlcd 
to  attend  a  provincial  synod  had  been  bishops,  together  wjth 
abbou  and  archdeacons.  In  1225  Archbishop  Langion  for 
the  first  time  extended  the  summons  to  include  not  only 
(o)  liish<i]»,  abbots,  priors,  deans  and  archdeacons,  but  also 
(/3)  proctors  or  representatives  for  the  pihcdral,  cdllt^iiate 
and  monastic  clergy.  Hut  there  were  two  grjivc  d<fetls.  In 
the  first  place,  no  provision  was  made  for  the  parochial  clergy. 
The  practical  results  ircrc  seen  in  the  refusal  of  the  bishops  in 
1:54,  and,  in  1283,  of  an  assembly  of  bisliops,  abbots,  heads 
of  religious  houses  and  proctors  of  cathedral  clergy,  to  assent 
to  a  grant  uf  money  on  behalf  of  the  unrepresented  parochial 
clergy.  In  the  second  place,  neither  the  number  of  proctors 
nor  the  mode  of  their  appoinlment  was  specified.  It  was  not 
till  May  1283  that  for  the  find  time  the  bishops  were  directed 
by  Archbishop  Peckham  to  aracmble  the  clergy  of  the  diocese, 
and  to  bid  them  elect  proctors— two  for  the  parochial  clergy 
and  one  for  each  cathedral  and  collegiate  chapter.  Tlic  result 
was  the  formation  in  each  province  of  a  completely  representa- 
tive synod  or  Comocation,  which  became  a  permanent  assembly. 
The  constituents  of  the  two  Convocations  shghtly  differed. 
To  the  Canterbury  assembly  there  came  in  person  the  bishops, 
abbots,  priors,  heads  of  religious  houses,  deans  of  cathedral 
and  cx>llegiuie  churches,  and  archdeacons.     To  these   were 
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added  as  tcpiescntatives,  two  proctors  for  the  parochul  cleric 

of  each  diocese,  and  one  for  each  cathedral  and  collegiate 

chapter:  whereas  the  unit  of  re|)rescntation  for  the  parochial 

clergy  of  ihc  northern  province  was  the  archdeaconry.    These 

two  bodies,  so  constituted,  cxcrcUcd  considerable  IcgtNUti^'C 

jKJwcr.'     As  regards  the  dcrRy,  it  was  in  these  assemblies  thai  |  j,  c.  /cJ 

the  general  l^islation  of  Christendom  in  Latcran  and  other  '"■  *  i^- 

Councils  was  accepted  as  binding  on  the  National  Church, 

and  that  constitutions  alfeciing  the  clergy  of  each  province 

were  issued.     Bui  tlie  power  wras  by  no  means  unrestrained ; 

for,  William's  Consuetu dines  forlMide  the  introduction  of  |ia]iat  

bulls  without  ihc  royal  licence,-  while  no  ecclcsiattical  Icgisla- ''  S.  C.  Si, 
lion  was  valid  until  it  had  received  tlie  royal  confirmation.  '^'"•'' 
Convocation  even  included  the  laily  wiihin  the  scope  of  its 
legislative  power  in  all  such  matters  as  marriage,  wilts,  tithe, 
heresy,  slander  and  usury.     It  is  true,   however,    that    llicae 
were  mottly  cases  dealt  with  by  the  ecclesiastical  courts,  whose 
encroachments  were  met  by  the  issue  of  prohibitions  from  the 
Courts  of  Common  Law.     As  far  as  the  le^slaturc  was  con- 
cerned, the  accq)iai]oe  of  outside  legislation  was  limited  by 
Ihe  Common  law  and  the  Statute  of  Praemunire.     At  Ihc  same 
time,  it  b  to  be  noted  tliat  Convocation  did  not  necessarily, 
though  it  did  generally,  meet  at  the  same  time  ns  Parliament. 
Its  proceedings,  moreover,  were  seldom  interfered  with ;  and 
after  the  accession  of  the  House  of  Lancaster,  tbcy  were  not 
interfered  with  at  alL>    Now,  although   in  early  days   tlic  *  s.  c  i^ 
Church  oi^nnijntion  had  set  an  example  of  unity  to  the  State,  li<.  I  j88. 
the  centralization  of  the  National  Church  itself  stopped  short 
at  the  two  provincial  assemblies ;  for,  the  mutual  jealousies  of 
the  two   provinces    prevented    the  convocation  of  national 
Cliurch   Councils.      There  were,   however,   three  occasional 
methods  by  which  this  separation  was  overcome— (a)  legatinc 
Councils  such  as  those  in  which  the  Constitutions  of  Otho  1137. 
were    published,   and    the    Constitutions    of   Ottobon    were  ij6S. 
accepted :    {d)   conference  between   the    two    Convocations, 
wludi,  however,  was  generally  conducted  by  letter  between  the 
two  archtHshopt ;  and  {t)  the  meeting  of  the  diicf  ecclesiastics 
of  both  provinces  in  the  National  Parliaments.    Thus  in  1307 
John  summoned  the  bistio|is  iind  abbots  of  both  protinces  to 
grant  an  aid.     Even  the  lower  clergy  were  sometimes  included. 
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as  when  deans  and  arcMeacons  vcrc  summoned  to  the  council ' 
in  which  Henry  II  arbitrated  between  the  king*  of  Castile  and 
Nararre ;  or  vhen  Simon  de  Monifoti  called  deans  and  priors 
to  his  Parlinmenl.    nicsc  formed  precedents  for  Edward  I's 
summon<^  of  the  clcrg>'  of  both  provinces  to  form  one  eslate 
in  the  National   Pailiamcni.     But  three  important  diffrrttitti , 
should  be  noted  behtttn  iht  cltrgy  in  Commotion  and  in  \ 
Parliament— U)  it  is  nb^ious  that,  while  Convocation  consists 
of  two  provindul  aKsenibtieii  meeting  in  their  ic3pccti\'c  pro- 
vinces, the  spiritual  estate  is  one  dement  of  a  general  Parlia- 
ment meeting  at  the  same  place :  (i)  Convocation  is  summoned 
by  the  writ  of  the  Archbithop  addressed  through  the  senior 
suffngan  to  ea<rh  bishop ;  whereas  the  representatives  of  the 
spiritual  estate  are  summoned  by  the  king'*  wm  directed  to  i 
each   bishop :  (3)  before  the  Reformation,  Convocation  con- 
tained, in  the  abbots  and  priors,  a  class  which  as  a  class  was 
not  included  in  Parliameri. 

§  84.  The  Anglu-Snxon  constitution  realised  (he  identity  of 
Church  and  State  in  a  manner  which  was  not  possible  a^ain 
until  after  (he  Reformation.  Thus,  for  judicial  purposes  the 
bishopK  sat  in  ihe  local  courts  and  seem  to  have  exercised 
there  the  jurisdiction  over  cases  arising  out  of  the  disputes 
and  offences  of  the  clergy,  ti^ethcr  with  the  morals  <rf  the 
laity,  with  which  they  appear  to  hare  been  especially  diarged.  1 
It  is  true  that,  besides  rhis,  the  bishop  had  special  jurisdiction 
in  three  kinds  o(  coses' — (q)  in  their  own  franchises,  Hko  any 
other  great  thcgn,  by  the  ordinary  legal  methods  of  compurga- 
tion and  ordeal;  (jff)  a  penitential  discipline  which  touid  be 
put  into  practice  only  by  the  goodwill  of  the  laity ;  and  (y)  for : 
dealing  with  the  spiritual  offences  of  the  clergy.  «ieh  as  heresy 
or  disobcdienrc,  for  which  neither  ihc  local  court  nor  peni- 
tential discipline  was  sufficient.  In  such  ca-ie*  there  must 
haw  been  iribun.ils  answering  10  the  later  ecclesiastical  couns. 
Here  the  executive  officer  was  the  archdeacon,  who  could, 
however,  only  ejccrcisc  his  functions  by  connit^nce  of  tfacj 
secular  power. 

William  I  introduced  into  England  the  ideas  of  eeelesiosticar 
refoim  prevalent  abroad,''and  with  ihc  object  of  carrying  out 
the  ibeoty  of  entire  separation  of  the  or^nixation  of  Church 
and  State,  he  issued  an  Ordinance  by  which  he  both  forbade 
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the  bishops  and  archdeacons  to  hold  ecclesiastical  pteas  for 
the  future  in  the  local  courts,  and  promised  the  aid  of  the 
secular  arm  in  the  enforcemenl  of  their  sentences.'  The 
results  of  this  dtialisni  of  Church  and  .Slate  were  moti  im- 
porunt.  For  the  preicnt  it  \s  convenient  to  note  the  effects 
upon  the  jurisdiction  exercised  by  ecclesiastical  officers.'  In 
the  first  place  is  to  be  remarked  the  growth  of  areMJiatofM/ 
jurii4i{tion.  Under  the  Anglo-Saxons  each  bishop  had  as 
his  executive  officer  an  archdeacon,  who  jwssibl)-  nat  in  the 
hundred  courts  ax  rcpmentaiive  of  the  bishop.  Hut  after 
William's  Ordinance  the  archdeacon  set  up  his  own  court ; 
and  in  order  to  meet  the  increase  of  ecclesiastical  litigalion, 
archdeaconries  were  multiplied.  The  holders  of  the  office 
were  carefully  trained  in  Civil  as  well  ait  Cnnon  law,  and  tliey 
pursuc-d  these  sttidies  at  foreign  universities.  Thither  they 
were  sent  al  a  youthful  age,  and  there  the>'  often  led  such 
unclerical  lives  as  to  provoke  the  famous  modiac^-al  query, 
'whether  an  archdeacon  could  be  saved.'  Moreover,  these 
officials  wcri:,  a.t  their  naihe  implies,  kept  in  deacon's  orders, 
so  that  priestly  hands  might  not  be  tainted  with  the  rjucstion- 
able  subjects  with  which  the  archdeacons  often  had  to  deal. 
Their  constantly  encroaching  jurisdiaion  was  regarded  with 
^prehension  by  the  bishops,  and  with  detestation  by  the 
j^neral  body  of  the  clergy.  The  second  result—an  outcome 
of  the  first — >was  the  growth  of  jurisdiction  hy  Offi<ials  and 
Commissaries.  For,  in  order  to  limit  and,  as  far  as  giossiblc, 
to  supersede  the  action  of  the  arehidiaconal  court,  about  the 
middle  of  the  twelfth  century  tlie  hisliop  began  to  ap[)»int  his 
■  chanoellor  or  chief  secretary  to  a  newly  created  office  of 
Official,  that  is,  a  judge-ordinary  to  exercise  all  the  jurisdiction 
inherent  in  the  person  of  the  bishop  himscll  No  appeal  was 
allowed  from  the  official  to  the  bishop,  who.  however,  generally 
rescTi-ed  certain  cases  for  his  own  personal  hearing.  The 
official  was  at  first  appointed  for  the  life  of  the  bishop  from 
whom  he  held  his  commission ;  but  hts  position  ultimately 
became  permanent.  A  third  result  of  William  I's  action  was 
the  growth  of  Pemlinn.  Before  the  Norman  Conquest  the 
biiliop  and  the  cathi-dral  chapter  held  ll>cir  estates  in  common, 
and  both  the  scignorial  and  the  spirittul  jurisdictions  were 
exercised  by  the  bishop  and  his  officers.     But  disputes  were 
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coiutani ;   so  that    after  tlie    Conquest,   the    lands  of 
cathedral  church,  together  with  the  &piiilua]  and  sccuUr  juris-  { 
diction,  wKie  all  <tivid<.'d  liclwecn  the  bishop,  the  chapter,  and 
even  individual  mcmbi.-ix  of  the  chapter.    Tlieie  thus  came 
into  exittcncc  a  number  of  small  ecclesiiutical  couiis  known 
•15   Peculiars,   with   such    .idministntiive   jumdiciion  as 
implied   in  the  light  of  gisnttng  marriage  licences,   provin); 
wills,  hearing  compbints,  and  inflicting  penances.     Under  this 
same  head  is  to  be  included  tlie  jurisdiction  exercised  by  the  I 
greater  niotiasterteK  and   by  the  king's  cbapcts  royal.     The  I 
fourth  and  final  result  of  William's  measure  was  the  growth  of^ 
a  a>mpkle  hierarthy  ef  tetktiaUkal  amris}    They  mounted 
from  (i)  the  rural  dtitns,  who  only  administered  custom,  not 
Canon    law;    through    (i)   the    archdtatom,    who    possc»scd| 
a  double  power  both  of  (a)  ordinary-  ecclesiastical  jurisdiction,  | 
which  differed  in  e.ich  diocc«c  and   was  often  regulated  by 
agreement  with  the  bishop,  and  of  (j8)  visitation  to  hear  com-j 
plaints  when  the  bisliop  did  not  go  round.    A  parallel  to  the ' 
shire  court  was  found  in  (3)  the  diotaan  or  wnsitlery  court  of 
the  bishop,  which  heard  cates  both  in  the  lirat  instance  and 
on  A)>pcal  from  the  archdeacons'  courts.    Ilits  was  held  by  the 
cbuiocllor  as  the  ofiicial  principal  in  each  diocese,  and  from  it 
Uy  appeals  to  (4)  the  provinehl t^urt  of  the  archbishop  alone. . 
Of  these  provincial  courts  for  the  province  of  Canictburyj 
there  were  no  less  than  four— (u)  the  Court  of  Arches,  held  at  J 
St.  Maf)-le-Bow  (de  Arcubus)  Church  bj-  the  oDicial  principal] 
of  the  archbiihop,  which  acted  as  the  court  of  appeal  from  altl 
the  diocesan  courts  and  as  a  court  of  first  instance  in  all  ecclc*  | 
siastical  matters,  perhaps  by  virtue  of  the  nrclibishop's  authority  j 
as  papal  legate;  (^)'the  Court  of  Audience,  held  at  St.  Paul's 
in  the  jurisdiction  of  ihc  archbishop  and  of  co-ordinate  audiority  ( 
witli  the  Court  of  Arches ;  (c)  the  Prerogative  Court,  whid)  j 
managed  the  jurisdiction   with  regard  to  wills ;  and  (tf)  the ! 
Court  of  Peculiars  for  thirteen  London  [larishes  which  were 
exempt    from  the   Bishop    of    l.^ndon's   supervision.     The 
Province  of  York  possessed  only  two  courts — the  Chancery, 
answering    to   the    Court  of   Arches,  and    the    I'iciogativc 
Court 

An  enumeration  of  the  courts  carries  us  naturally  to  the 
lato  adminitttrtd  ij    thoie  eauris.'     This  came  from   three  1 
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RUCes.  Th«  !(Uple  pnn  or  it  consisted,  of  course,  or(i)  ih« 
CamaH  lan<^  nf  Rome.  It  was  ultimalcly  s)'stcmatiMd  by 
Caraiion,  a  monk  or  Bologna,  in  his  'Dcctctum'  published 
between  1139  and  1141.  But  this  was  only  an  authoritative 
text-book,  although  it  was  practically  incorporated  into  the 
great  collection  publtdied  by  Gregory  IX  iii  i>34,  which 
henceroriti  contained  the  niick-iis  of  thi-  Canon  law.  The 
procedure  and  even  the  maxims  of  llic  Canon  law  wcte  Urfi;ely 
diavfn  from,  {1)  the  Civii  taw  of  Rome.  The  bitter  struggle 
of  pope  and  emperor,  round  which  the  whole  history  of 
mediaeval  Euro|)c  centred,  encouraged  the  rcepcctiire  parties 
to  refurbish  theie  two  important  wcaponti.  Bui  neither 
was  receivi^  as  authoritative  in  the  English  i\Me.  Stephen 
drove  out  Vacarius  who  attempted  to  teach  Civil  Imw  at 
Oxford ;  nnd  H.-nry  II  f(>in;ht  t%  rlaims  of  the  Cjoon  Uw 
flit  pyriinnitii-ri  in  Hp<:lfi-i.  Consequently,  no  great  school  of 
either  law  was  founded  in  England,  Vet  the  effect  of  both 
on  iLnglish  Uw  was  considerable.  The  influence  of  the  <!ivi] 
Uiw  on  Enf;Iith  Common  law  has  been  denti  with.  The 
Canon  law  left  its  mark  in  no  Iv^i  a  degree  on  national 
iuris[)rudence.  Nor  are  the  reasons  far  to  seek.  For,  the 
only  training  of  the  eccloilastical  jtidges  «ras  obtained  in  the 
foreign  schools  where  Civil  and  Canon  law  held  complete 
sway.  Thu.s,  where  the  Common  law  neither  opposed  the 
principle  nor  itself  provided  a  remedy,  the  only  appeal  was  to 
maxims  of  the  Canon  and  Civil  taw.  It  is  to  lliu  fact  that 
wc  owe  our  maritime,  matrimonial,  and  equitable  law,  all  of 
which  came  from  foreign  sources.  Nor  was  it  an  uninHuential 
matter  that  all  appeals  to  Rome  were  naturally  tried  by  Canon 
law.  The  result  11  se<:n  in  the  fa<:t  that  at  the  Uni^trsities 
provision  be^^n  to  be  mad«  for  the  study  of  the  two  laws. 
At  nearly  es-cry  collie  founded  before  the  Reformation  the 
sututcs  enjoined  the  study  of  the  Canon  law  b)-  a  definite 
numl)eT  of  the  fellows,  and  that  of  the  Civil  taw  as  a  suj)ptement. 
The  only  native  part  of  f'hurch  law  was  supplied  by  (3) 
the  I*nyfittdai  Law  0/  Iht  Chnrck  of  ENslnml,  which  was  itself 
formed  of  three  elements — the  Conslituliom  of  successive 
archbishops  from  the  time  of  tongion ;  Cdww  passed  in  the 
leftaiine  councils  of  Otho  (ii33>,  and  Ottobon  (laA;),  and 
afterwards  accepted  by  national  councils  held  by  Anrhbiitu 
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Peckh&in ;  and  finally,  the  Senteiws  or  aatbonuiive  answe 
to  ClU<^StionN  [iro[iotindt:;d  to  tlic  popes. 

The  most  imiHirtant  question  raised  by  a  description 
ecclesiastical  cotirts  and  law  concerns  the  ftrscnt  vAa  wer 
amenable  to  ttekiiastUal  jnriidielhty  I'hc  claim  of  the  chtirctl 
courts  to  exclusive  jurisdiction  over  the  clergy  led  to  a  slniggle 
which  will  best  be  dealt  witti  in  treating  of  the  relations 
between  Church  and  State.  Uut  these  couitx  claimed  also  .in 
exioisiy^  jun'sditiion  (mtr  1/k  iaity,^  This  would  be  based  on 
tlie  necessary  cngnijancc  by  the  morol  guardian  of  all  iikattcrs 
involving  breach  of  faith,  and  it  embraced  four  iin|>oruint 
kinds  of  cases.  In  the  lirst  place,  the  jurisdiction  tner  the 
laity  would  include  the  correction  of  immoniliiy.  Strung  jiro- 
testa  were  made  against  this;  but  there  was  no  attempt  at  its 
restnction.  There  was  added,  secondljr,  the  concction  of 
breaches  of  faith.  This  was  the  outcome  of  the  penitential 
discipline  exercised  by  the  Anglo-Saxon  Church.  The  penalti* 
were  of  a  penitential  nature,  hut  they  could  be  comniulcd  fo 
money.  The  system  could  only  he  carried  out  by  l\ 
maintenance  of  an  army  of  spies  and  informers  :  hcncu  it.i  gre 
unpopularity,  and  hence  also  the  ^dual  prohibition  to  it; 
ccclcainstical  courts  to  lake  cognizance  of  any  breaches 
faith  which  affected  contracts  between  laymen.  A  third  cli 
of  cases  was  formed  by  questions  arising  out  of  Wills  nr 
Marriages.  The  former  was  included  in  the  jurisdiction 
nectcd  wjtlt  breaches  of  faith,  and  10  in  the  twelfdi  at 
tliirteentli  centuries  woiapinopriated  by  the  ecclesiastical  cour 
tlie  latter  was  not  disputed  or  even  limited.  A  fourth,  am 
to  modern  ideau  the  most  natural  work  of  the  spirituni  cour 
was  the  punishment  of  heresy.'  Previous  to  the  time 
Wjrtliffe  tlic  ca*cs  of  heresy  are  so  rare  and  isolated  as  to 
demand  no  notice  here.  When  the  (juestion  became  impoitar 
it  was  complicated  with  parliamentary  le^psbtion  as  to  ill 
assistance  of  the  secular  arm.  The  constitutional  history 
the  matter  is  thus  divided  into  two  juits— firstly,  the  eccle> 
siastical  trial;  secondly,  the  aid  given  by  ihc  state.  With 
r^rd  to  the  trial  it  may  be  said  that  cases  of  heresy 
seldom,  if  ever,  heard  by  a  court  below  that  of  a  bishop  sittii 
in  person  as  tH^uisilor  nalus  in  his  own  diocese  ;  and  there 
no  recorded  case  of  appeal  in  such  a  matter  either  to 
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archbishop's  court  or  to  Rome.     Th«r«  was,  moreover,  such 
a  dislike  to  extreme  proceedings  in  «  roniter  so  difficult  of 
proof^  thni  the  methods  of  trial  verc  as  vjirious  as  ihc  cases 
tried  ;  until,  in  1409,  the  Constitutions  of  Archbishop  Arundel 
pvollelcd  it  ro  trials  of  treason  under  the  Civil  Uw.     Bui  in 
any  case  the  power  of  the  ecclesiastical  ju<lt;c  stopped  at 
a  sentence  of  cxiiommunicaiion.     Here,  tht-n,  the  inlcqiosition 
of   the  secular  arm   b^an.      This  was  regiilalcd   by  three; 
statutes.     An  Act  of  1381,  which  vras  passed  at  Acclibisltop  5  Rk.  n. 
Courlcnay's  instigation  and  in  consequence  o(  the   Peasant  «■  »t  &  S- 
Revolt,  ordained  that  on  a  certificate  from  the  bishops  the 
Chancellor  should  i*sue  commissions  for  the  arrest  of  heretical 
preachers.     But,  in  a  later  I'^irliamcnt  of  the  s;iinc  )-car,  the 
influence  of  the  knights  of  the  shire  caused  the  repeal  of  this 
Act  on  the  ground  that  it  had  not  duly  passed  the  Commons. 
In  1401,  Archbishop  Arundel  procured  the  passing  of  the 
celebrated   Act   Je  haeniico  tomhtrendo,   by  which   heretical  » Hen, 
pTCachei^  who   had   been  arrested   by   the  bi:thop  and   had  ^'  '$' 
refused  to  recant,  should  be  handed  over  to  the  secular  arm 
and  the  sheriff  should  burn  ihcm.     Mnally,  by  an  Act  of  1414,  s  Hen.  V. 
passed  by  the  influence  of  Bishop  Beaufort  and  in  opposition  '^- 1- 
to  Archbishop  Arundel,  heresy  was  made  an  offence  against 
the  Common  law :  for,  not  only  were  secular  ofUcers  to  swear 
that  they  would  assist  the  ecclesiastical  ofBccrs  in  the  sup- 
pression of  heresy,  but  Justices  of  Assite  were  to  have  the 
power  of  inquiry,  to  issue  an  order  for  arrest,  and  to  hand 
over  the  person  to  the  ecclesiastical  courts  for  trial.     The 
results  of  these  attempts  at  severity  were  not  encouru{;ing. 
On   the  one  sitle,  there  were  several   executions.     Already 
bcfoic   14Q1   a  certain   Sawtie  had   been   burned:   the   best 
known  of  the  laicr  victims  were  John  Badby,  a  Liilor,  and  1410. 
Sir  John  Oldcaslle.     But  on  the  other  hand,  heresy  was  not  1417, 
stopped,  and  the  Lollards  were  even  encouraged  by  the  attacks 
made  by  tlie  knights  of  the  shire  in  1404,  and  again  in  1410, 
on  the  temporalities  of  the  Church. 

%    85.   The   question  of  the  rtialiom  itfwten  CAuni  ojxf  Church 
SiW<  divides  naturally  into  two  pans — (i)  the  influetKc  encr- ?"''^'»"' 
cised  by  the  Church  over  the  Sutc,  and  (a)  the  auerapi  ofwilidle 
the  Church  to  stand  apart  from  the  State.  Agn. 

The  influence  of  the  Sute  was  exercised  over  the  Church 
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by  the  tnainienance  of  the  Royai  Su/iremtuy}  Thi«  may  be 
said  to  have  always  existed  in  EnglikruS,  and  Tor  hisioriral 
pUTpoHei  ran  be  dealt  witti  in  two  subdivisions.  On  ihc  one  side 
b  fotind  {a)  the  king's  ccclcsinMical  prerogative,  which  vss 
always  upheld  by  ICnglish  law  and,  under  compulsion,  ad- 

The  Crown  milled  by  the  pope.  It  was  asserted  by  William  1  in  his 
CDDHuetuditics  :  by  Hcnrj'  1  in  the  i-onipromise  which  ended 
the  cpiarrel  over  ii»-eiitiiurc!t  with  AnM;tni ;  hyllcniyll  in  the 
Conxiiiutions  of  Clarendon,  and  hy  iHe  rarliamcnts  of  the 
Edwards  in  the  successive  Statutes  Circumspecte  Agatis  ( 1 185), 
Articuli  Clcri  (1316),  I'rovisors  (1351),  and  Praemunire  <i353): 
while  the  same  motiv-c  underlay  ihe  practice  of  tMuing  prohi- 
bitions from  the  Courts  of  Common  law,  and  the  partici- 
pation uf  the  lay  authority  in  the  legislation  on  heresy.  But, 
ui  addition  to  diis,  there  was  a  ude  of  the  prerog^ti^-e  which 
was  {i)  u-tur^Kd  by  the  papacy  and  acquiesced  in  by  the 
Crown.  This  included  the  papa]  assumptions  of  patronage  bif.g 
provisions,  the  hearing  of  appeals  at  Rome,  and  the  levy 
annates  01  lintfruits  which  was  begun  hy  I'ope  Alexander  I* 

1316  1334    and  wii»  nude  into  a  general  obligntion  by  I'ope  John  XXII. - 
But  the  claim  of  the  pajacy  was  at  limes  wider  than  this.] 
It  put  forward  not  only  Gn-gory  VIl's  general  claim  of  thi 
inherent  superiority  of  the  spiritual  to  the  lemporai  pover^ 
but  a  spccral  claim  10  superiority  over  England.     Grejiory  VH 
demanded  homage  of  William  I,  which  was  refused.     Hetiry  IIj 
accepted  Ireland  nt  the  hands  of  the  pope.     His  alleged  suti 
mission  of  England  alter  Beckct's  murder  was  only  a  person 
submission  in  a  spiritual  sense,  and  the  offer  of  the  Icgaieshif 
to  htm  is  a  fable.     It  was  John's  surrender  and  homage  which ' 
first  created  the  idea  of  a  feudal  relation  between  the  English 
king  and  the  pope.     Bui   this  was  definitely  repudiated  by 
Parliament  at  Lincoln  in  1301,  when  Boniface  Vlll  inicrrercd, 
on  behalf  of  Scotland  ;  and  in  1366,  when  Parliament  refu 
the  farther  payment  of  John's  tribute  and  even  the  satisfaccionl 
of  long  aiTCars  of  payment.     Finally,  in  1399,  in  comnient  otil 
Richard    IPs  application  to  Ihe  po]>e  10  confirm  ihe  king's] 
unconstitutional  acit,  I'ailiamciil  roundly  declares  that   th( 
Crown  and  the  realm  of  England  had  been  in  all  time  past . 
free  that  neither  pope  nor  any  other  outside  the  rvalni 
a  right  to  meddle  therewith. 
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nited  the  right  of  wlm  wu  rall«d  '  benefit  of  cl«rgy,'  whidi 

was  amplified  and  extended  in  nearly  o-ery  £ubse<iuent  reign 

up  to  the  Reformation.     I'hc  resulting  evils  were  enormous ; 

for  not  only   was  the   procedure  of  the  ccdesiuticat  courts 

of  the  clumsiest  kind,  but  the  immunity  from  the  ordinary* 

criminal  law   was  cbinied  by  a  host  of  i>cnions  in  '  minor 

orders '  living  the  ordinary  bymjin'c  life.     It  has  been  shown 

that  the  *  king's  justices,  who  never  loved  it.  at  length  reduced 

it  to  an  illogical  sbsurdity ' ;  for '  they  would  not  be  at  pains  to 

require  any  real  proof  of  a  prisoner's  sacred  character.     If  he 

could  read  a  line  in  a  book  thii  would  do ;  indeed,  it  is  even 

laid  that  the  ume  verse  of  the  I'ulms  was  set  before  the  eyes 

of  every  prisoner,  so  that  even  ihe  tUiteraie  might  escape  if  he 

could  repent  by  heart  those  saving  words.'    Thus  benefit  of 

clergy  '  made  the  law  capricious  without  making  it  less  cruel.' '  *  Moitland, 

There  were,  however,  two  practical  limitations ;  for,  in  the  first  '^^\^ 

place,   except  in   limes  of  political   excitement   the  Church  j.  j^g. 

would  prefer  (o  save  its  reputation  by  disclaiming  a  clerical 

criminal ;  while,  secondly,  even  the  most  pious  kings  threatened 

and  sometimes  executed  bishops  and  lesser  churchmen   for 

political  olTcnccs.     Henry  IV's  championship  of  the  Church 

against  the  Lollardy  of  his  predecessor  did  not  prevent  tiim 

from  hanging  a  number  of  friars  who  were  spreading  sedition, 

or  stop  him  even  from  the  execution  of  Archbishop  Scrope. 

But  although  benefit  of  clergy  formed  the  subject  of  many 

Btaiutcs,  ihcy  were  all  practically  confirmatory  of  the  privilege 

until  the  reign  of  Henry  V'H.     The  first  legal  hroitation  was 

r<}ntaLni.-d   in   an    Act   of    148S-Q   which  enacted  that  every  4  H«n.  VI), 

person  accused  of  murder,  rape,  robbery  or  similar  crimes,  *■  '3- 

'  which  once  hath  been  admitted  to  Ihe  benefit  of  his  clergy 

(that   is  in  minor  ordert),  cJtsooncs  arraigned  of  any  such 

olTence,  be  not  admitted  to  have  the  benefit  or  prlviledge  of  his 

clergy,'  but  is  to  be  branded  ;  while  a  person  '  witliin  orders ' 

is  lo  produce  proof  of  his  orders  on  amtignment,  or  the  benefit 

will  tie  denied  to  him  abo.    An  Act  of  1536  teems  to  be  the  iSHeo. 

first  which  withdrew  the  privilege  from  those  in  higher  orders  ^"'-  *■  '■ 

charged  with  cenain  grave  offences.     But  it  lingered  on  until 

comparatively  recent  times,  and  even  in  cases  where  it  was 

withdrawn  from  all  others   who  had  hitherto  ckinK'd  it,   jn 

Act  of  Edward  VI  saved  it  for  'a  Lord  or  Peer  ot  the  Realm 
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though  he  caonot  read.'  Kcodm  of  EsmanJ  will  icmcmber 
the  escape  of  Lord  Mohun  by  ihis  nicsns  from  the  peiultics 
of  hU  successful  duel  with  Ixird  (Tastk-uuud. 

Exemjtiion  from  lay  taxation  involved  the  claim  on  the 
pan  of  Ihc  Churdi  to  tax  itself  for  kccuI^t  iturpOKeK.*  Novr, 
I.  dctical  propcny  consisted  of  (a)  land  whttht-T  held  by  tem- 
poral services  or  in  frsnitaltnoin.  The  land  held  by  temporal 
services  had  the  same  liabilities  as  the  landed  esuics  of  lay- 
men. The  objection  raised  by  Archbishop  Theobald  in  1156 
lu  the  payment  of  wutage  by  bi.ihoin,  was  pahaps  made  on 
the  idea  that  all  ecclesiastical  paymenta  to  the  Crown  vere 
of  the  nature  of  free  gifts ;  but  the  preliminary  demand  which 
Henry  II  laid  upon  bishops  as  well  as  barons,  to  send  in  an 
account  uf  the  knights'  fees  (or  which  their  estatea  were  liable, 
practically  establi.'shed  the  iting's  contention  on  the  piiint.  The 
second  kind  of  clerical  property  is  compiehendi-d  under  the 
term  (rf)  tpiritualities,  and  consisted  of  tithes  and  voluntary 
odertngs.  The  taxation  of  the  moveables  of  ihc  laity  led  by 
a  necessary  conclusion  to  a  similar  treatment  of  the  spirituali. 
ties.  All  the  early  cases  of  this  mode  of  levy  can  be  ex|ihincd 
tiSS.  away.     Thus,  the  Saladin  Tithe  was  for  an  ecclesiastical,  not 

uqj.  a  national  purpose;  Richard  I's  ransom  was  altogether  excep- 

tional; and  John's  ilemand  on  the  beneficed  clergy  iliroinjh 
the  bisho|n  in  1307  was  rc'fll^ed.  In  fact,  it  was  only  with  the 
alliance  of  king  and  pupc  under  Henry  III  that  the  Npiriluali- 
li«s  came  to  be  placed  otdinaiily  under  contribution.  Then, 
by  the  usual  form,  the  clergy  at  the  pope's  request  granted 
a  tenth  to  the  king  instead  of  to  the  pope.  The  first  instance 
of  iliis  grant  was  in  11:6;  and  after  115a  it  became  tlie 
general  method  by  which  the  spiiilualiitcs  of  the  ("hurch  con- 
tributed to  the  needs  of  iht^  State.  The  rtsulls  were  important. 
It  led,  in  the  first  place,  to  llie  valuation  of  ecclesiastical 
property  temporal  and  spiritual  \  and  the  assessment  made  in 
1391  at  the  instance  of  I'opc  Nicholas)  iematned  in  force  until 
the  Reformation.  A  second  restilt  was  the  assembly  of  clergy 
in  distinct  bodies  for  secular  business,  and  the  consequent 
attempt  of  Hdwunl  1  to  include  a  representation  of  the  clergy 
in  his  Parliament  uf  Eftates.  But  his  failure  did  not  prejudice 
the  success  of  a  third  result ;  for,  owing  to  the  refusal  of  the 
bishops  on  more  than  one  occasion  to  grant  money  in  the 
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name  of  the  unie]>ment«d  ctergy,  a  representative  vtement 
vita  introduced  into  Convocation.  Thus  it  was  tlicough  Con- 
vocation thai  tlic  popes  raised  the  tenths  which  they  directed 
the  clergy  to  make-  over  to  the  king,  The  cause  of  the  absten- 
tion of  the  clagf  ax  a  body  hum  Parliament  lias  been  else-  f-  149 
where  dealt  with.  Ilic  king  ultimately  acquit-j^eiJ  in  iheir 
abitencci  but  not  without  a  struggle.  He  tried  first  to  tax  the 
M^rqy  nth>p..i,-p  If}. ^ j.  ...i^k  If}..  ...^n.ipn  fif  ihc  pHp"  But  in 
1297  Ari:libiihiip  U'inchelscy,  in  obedience  to  the  hull  C/en'ei\ 
lakoi  \^\\t-i\  liy  H'Miifarc  VIII.  refused  10  make  such  a  giant 
to  the  Icing,  l^dward  1  ouil.iwcd  the  whole  of  the  clergy,  and 
the  bishops  were  recommended  by  the  archbishop  to  make 
their  submission  to  the  Crown  as  best  they  could.  Such 
a  crisis  cooid  not  be  of  frcniuait  occurrence.  Edward  II's 
councillun  tried  moral  suasion^  and  from  1311  to  1340 
a  s:i)ecial  paragraph  was  inserted  into  l\\t: prafmKnuntfs  clause 
of  the  writ,  enjoining  the  bishop  to  compel  the  lesser  clergy  10  ( 
send  representatives.  The  king  ultimately  acquiesced  in  the 
absence  of  the  irlergy  because  they  voted  him,  througti  Cnn- 
vocaiion,  as  large  a  sum  as  he  cnuld  expect  to  gel :  for,  at  the 
valuation  of  1 391,  the  clerical  tenth  reached  Xi'^i°°^  Bui,  like 
the  lay  tenlh-and-fiftecnlh,  it  sank  in  value  until  under  Henry 
VII  it  wa«  estimated  at  only  half  its  original  sum.  Under 
Henry  IV  the  icnth  was  supplemented  by  a  tax  levied  by  '*H- 
Archbishop  Arundel,  probably  Ihiough  the  bishops,  on  the 
stipendiary'  or  chantry  priesis  who  were  unrepresented  in  Con- 
vocation. It  i.i  noteworthy,  in  conclusion,  that,  while  the 
knighti  of  the  .thire  attacked  the  temporal  possessions  of  the 
bi.shops  and  monasteries,  they  never  thrcfitencd  the  spiritualities 
of  the  parochial  clergy ;  and,  indeed,  their  only  attempt  to  tax 
the  clergy  by  a  repetiiion  of  Ardibishop  .Vrundel's  method  of  1449. 
bringing;  under  contribution  the  Klipendiniy  priests,  was  at 
once  quashed  by  the  king.  Thus  the  clergy  von  and  main- 
tained their  right  of  seIf4axation :  but  their  negalive  attitude 
by  which  the)'  gained  it.  prevented  them  from  ever  exercising 
a  direct  voice  in  the  bcslowal  of  the  money  which  they  had 
granted. 

Before  [lasstng  away  from  the  quevtion  of  the  connection  Kcdo- 
between  State  and  Church,  it  ii  important  to  note  the  great  ^*^ 
part  neceuarily  played  by  ecclcstastics  in  defmilety  lay  ofBcci.  ^" 
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The  m«diacval  clergy  have  been  divided  inlo  three  school*  or 
da&«es:  (n)  the  devutiniiitl  or  spiritual.  Tew  in  numbers  and 
reachini;  tlwHr  ideal  in  Anselm ;  (A)  the  ecclesiastical  or  pro- 
fessional, such  as  Henry  of  WtnchcMer,  closely  connected  with 
Rome  and  talcing  a  medtatonal  .altitude  in  the  State  to  further 
tJic  interests  of  the  Oiurch ;  and  (r)  the  secular  or  statesman, 
whose  ptefennent  in  the  Church  came  as  a  reward  for  official 
services.  They  formed  a  very  imporUnt  body,  and  their 
existence  largely  influenced  the  organization  of  the  State. 
'The  State'  says  Dr.  Stubbs,  'gained  immensely  by  being 
administered  by  statesrueii  whose  fint  ideas  of  order  were 
based  on  coiiSL'ieiice  and  law  rather  than  on  brute  force,'  for 
'  they  labouicd  hard  to  reduce  the  business  of  government  to 
sonietliing  like  tlie  order  which  the  great  ecclesias^cal  organi- 
xation  of  the  West  iniptcucd  on  every  branch  ol  its  adminis- 
tration.' '  The  type  of  this  class  is  found  in  Uinbop  Roger  of 
Sfllisbury  and  his  family,  (o  whom  were  due  the  organization 
of  tbc  Exchequer  under  Henry  I,  the  peaceable  aecei>tance 
of  King  Stephen,  and  hix  .tuli$e(|U«nt  rejection.  Beckct  as 
Chancellor,  Hubert  Walter  as  Juntidar,  and  Stephen  I.angton, 
who,  however,  held  no  secular  office,  each  in  his  degree 
contributed  largely  to  the  formation  and  maintenance  of 
a  system  of  strong  and  orderly  government.  On  the  other 
handt  the  evil  of  the  system  was  seen  both  in  the  r<;fus.il  of  the 
bishops  to  support  Ansclm  against  William  II  because,  as  they^ 
said,  tliey  were  too  poor  and  dependent  to  have  a  conscience ;; 
and  in  their  support  of  Henry  H  against  Becket  because  they 
were  servants  of  the  Slate  rather  than  of  ilie  Church.  Only 
by  slow  degrees  did  the  opinion  of  even  the  most  !^)iriiually 
minded  churchmen  turn  oguiiut  the  absorption  of  the 
abler  clergy  in  secular  work.  Roger  of  Salisbury  hiiii.ielf, 
while  on  the  one  side  he  held  the  justiciarship  with  Iho 
full  approval  of  Anselm  and  his  successors,  on  the  other  side 
refused  in  the  firjt  iniilaiice  to  accept  il  withoMt  the  pope's 
consent.  A  century  later  we  find,  by  contrast,  Innocent  III 
commanding  Archbishop  Hubert  Walter  to  resign  the  same 
exalted  post.  The  incompatibiUty  of  the  simultaneous  tenure 
of  the  highest  offices  of  Church  and  State  was  gainii^ 
recognition.  But  it  was  sdmc  time  before  the  cuttom  was 
abandoned.     Indeed,  in  the  fourteenth  and  liftccnth  centuries 
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often  made  to  the  pope  in  ec'cl««ia*lical  mmters  for  which 
local  custom  furnished  no  rules.  In  the  only  cases  of  appeal 
against  a  local  decision— those  of  Wilfrid  of  Norttiunibriii  and  6;E. 
the  Normiin  Archlnshop  Robert — the  papal  interference  was  1051. 
either  repudiated  by  the  ^Vilan  or  was  simply  ignored.  The 
firu  Ni)nnun  kings  followed  the  rontinentiil  custom  in  allowing 
apiieals  to  Ron^tr  with  the  royal  licence  in  mattcra  which  the 
local  tribunals  were  iiicompi-'leni  to  decide.  Under  Slephen 
the  divided  state  nf  the  country  caused  a  great  increase  in  the 
fretiuency  of  appeaU,  Such  appeals  foil  into  t:tv  tlatsts ' —  '  ^-  <^-  C« 
(«)  txtra-judicia!,  or  appeals  li  gravamtne,  to  Stay  the  action  of  *''^ 
a  superior  court  in  a  ca.<ie  which  had  not  yet  Iteeii  htrard  by 
the  court.  This  amounted  to  an  invocation  of  the  protection 
of  the  pope,  and  of  this  kind  were  by  far  the  largest  number 
of  recorded  appeals  to  Rome.  (*)  Judifia/  appeals  (roid 
a  definite  sentence  were  made  by  a  demand  of  'apostoli* 
or  Idlers  dimissory  from  the  court  against  whose  sentence 
the  appeal  was  made.  The  tulijtth  of  appeal  were  of  ewry 
kind  that  ciiuld  be  tried  in  an  ecclesiastical  court,  especially 
such  as  concerned  disputed  elections  to  bishoprics,  cases  of 
marria|i;e  ai^d  wills,  resistance  to  the  authority  of  bishops  and 
abbots,  and  the  interpretation  of  ecclcnastlcal  customs. 
There  were  two  important  fxtepiiom—(i)  questions  concern- 
ing the  title  to  real  property  and  touching  such  matters  as 
advowsnns,  legitimacy  an<l  dower,  by  Henry  II's  IcgisLition 
were  withdrawn  once  for  all  from  the  church  courts ;  (3)  tbete 
is  no  appeal  on  iccord  against  sentences  for  Imitioralily,  heresy 
or  any  kind  of  direct  disobedience  in  ecclesiastical  mutters ; 
for,  no  appeal  was  allowed  from  a  mere  corrective  judgement. 
Hut  these  exceptions,  important  tliough  they  were,  diminished 
little  from  the  general  .<tim  of  the  api>enls  to  Rome,  the  great 
volume  of  which  cncounigcd  the  king  from  time  to  time  to 
attempt  auasurrs  e/  retlraint.  The  first  of  these  was  the 
CoHititulioni  0/  Clarendan,\yf  which  Henry  II  [n-ovidcd  for  1164- 
appcats  up  to  the  court  of  the  archbishop,  then  lu  the  king 
by  whose  command  the  matter  should  be  reheard  and  the 
decision  finally  given  in  the  cotut  of  the  archbishop :  but 
no  further  appeal  ).huuld  be  allowed  without  special  leave 
of  the  king.*  This  clause,  however,  Henry  was  obliged  to '  S.  C. 
renounce,  and  with  it  disappeared  the  king's  right,  maintained  I  ^- 
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by  th«  Normaru,  of  withhulding  the  licrace  of  sppeaU  to  Rocno^ 
Henceforth  the  onty  restraints  which  the  king  could  cnfor 
were  the  withfiniwal  of  questions  of  real  properly  from  ccck 
siastical  courts  altogether :  the  limitation  of  appeals  to  arictlji 
ecclesiastical  cases ;  and  the  nuuntenance  of  the  commnn-b« 
righc  which  forhade  a  subject  to  quit  the  kingdom  or  10  int 
duce  papal  letters  without  royal  leave.     This  vrould,  howcverj 
be  enforced  only  in  limes  (if  pojiular  excitement     A  sccont 
attempt  to  check  the  action  of  ihc  papacy  was -contained  lij 
implintlion  in  johri's  grant  e/ /reidcn  of  dtetion  locathedr 
chapters  in  U14.'     Bui  the  only  result  has  been  described 
'freedom  of  litiifatton ' j  and  John's  previous  surrender  to  the 
jiapacy'  watt  directly  responsible  for  ibc  thirty  disputed  elee 
tions  which  were  carried  to  Rome  between  t3i6  and  1364 
Indeed,  Henry  III  h:m»elf  appealed  to  the  pope  for  a  rclea 
from  bis  oath  to  the  barons,  and  even  Kdwnrd  I  dared  do 
more  than  discourage  appeals  b)-  making  it  easier  to  get  justic 
at  home.     The  futility  of  John's  grant  is  prowd  by  frequer 
petition.-!,  such  as  those  of  the  Mad  Parliament  in  1258  and' 
the  Parliament  of  Carlisle  in  1.107,  on  the  Kuhject  of  freedom 
of  election.     Indeed,  all  early  legii-laiion  on  the  niaiter 
defeated  by  connirance  of  the  i>ope  and  the  king.    The  third 
and  most  deliberate  attempt  to  check  appeals  to  Rome  wj 
made  by  the  .SVrt/«/«fl/ /VtffWtfwVc*  (135J  and  1 395),  uhicfc 
decreed  senttnce  of  forfeiture  and  banishment  again&l  all  whc 
carried  their  cases  beyond  the  king's  court.     But  even  this  di<i 
not  entirely  stop  appeals ;   for,  in  the  first  i>!ace,  it  did  no 
touch  the  cage  of  up!>eals  made  with  the  leave  of  the  Crown 
or  on  subjects  with  which  the  local  courts  were  not  competcni; 
to  deal;   while,  secondly,  no  l^sbtion  could  preclude  tl 
collusi\-c  tiealings  of  ihc  pope  and  the  Crown.     At  the  sam« 
lime  the  Statute  is  an  index  of  the  feelings  of  ilie  fificcntb 
century.    The  diminution  in  the   number  of  appeals  whic 
diaractcriwd  ihc  early  years  of  the  century',  was  probably  dti 
to  the  general  discredit  which   the  schism  and   the  gener 
councils  had  brought  upon  the  papacy,  tht  increased  ^^irengthl 
of  the  royal  courts,  and,  in  some  measure,  the  Statutes  ofJ 
Praemunire.    The   influence  of  the  Statutes  was  marked  byj 
the   use  to  which  Gloucester  put  them  in   his  contest  witi 
Cardinal  Beaufort,   and   by  the  fact   that  they  were  Henr 
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Vlll's  pretext  for  the  overthrow  of  Cardinal  ^Volsey.  The 
subjects  of  appeal  vrcrc  also  limited  almost  enrircly  to 
marriagct  and  wills;  and  it  was  over  a  case  arising  out  of 
the  former  set  of  questions  that  the  Reformation  in  England 
began. 

Although   the  papal    interference    in    the  appointmenl  of  ProvUion*. 
bishoiM  was  the  most  conepieuous  mode  of  ;iapal  aetioi]  on 
the  linglish  Church,   it   was  only  the  imitation  in   a  higher 
sphere  of  (iii)'the  syUtm  of  prmisiom  and  retervotions '  already  \S.  C.  It. 
begun  in  the  ca*e  of  benefices  and  canonries,  which  was  a  '^"  ^^' 
direct  attack  on  the  right  of  private  patronage.     In  1236  the 
papal  envo}',  Otho,  began  with  a  demand  for  ihe  mervalion  of 
two  prcbendal  stalls  in  oach  cathedral  church,  which  the  pope 
could   bestow  upon  his  own   nominees.     Both   this  and  an 
attempt  in  1339  to  apply  the  same  system  to  benefices   in 
private  patronu}:e,  were  refused.     But,  nothing  daunted,  in  the 
follovFttig  ywr  the  pope  chose   the  Bish(>ps  of  Lincoln  and  a^ 
Salisbury-  from  whom  to  make  the  unprvcedcntcd  demand  of 
provision  for  300  foreign  i-cclesiastics.    1"his  and  subsequent 
demands  led  to  the  strong  remonstrances  of  the  devout  Bishop 
Grosstcxtc  himself  and  of  his  followers,  and  to  the  prescnla- 
tion  of  pL'titiuti.i  from  the  national  council.     A  royal  ordinance 
of  Edward  III  in  13-13  was  followed  by  ii\c  Statults  e/  fiwitorsi%  Y.Av. 
of  1351  and  1390,  the  latter  of  which  decreed  forfeiture  and  ll'n^  ^ 
banishment  against  all  who  obtained  provisions  or  reservations."  ti.  t,  c.  a. 
But  neither  protests  nor  statutes  were  of  much  avail.     In  1313*  ('<*  *^ 
the  system  was  e:«Iendcd  to  bishopric*,  and  by  collusion  with  Ji^*^^',. 
the  king  Ihe  appointment  to  thew  high  offices  and  the  usurpa- 
tion of  pri\-aic  patronage  went  on  unchecked. 

A  fourth  mmns  of  )>a|>a)  influence  was  (iv)  tiie  ap/wntment  l-e^-^ei. 
of  Legaltsf    Before  I  he  Norman  Conquest  there  are  only  two  •  5.  C.  M 
recorded  instances  of  the  visit  of  papal  legates  to  Ivngland.  ■"■ !  )*'• 
But  the  early  days  of  the  Norman  rul<r  were  contcmporsry 
witli  the  efforts  of  Gregory  VII  to  make  all  episcopal  authority 
into  a  mere  delegation  from  Rome  by  the  employment  of  legates 
as  the  ordinary  means  of  communication.     These  pretcnitioru  of 
the  papacy  were  met  in  England  both  directly  and  indirectly. 
To  his  father's  tliree  '  Consuetudincs '  Henry  I  boldly  added 
a  founh  forbidding  the  cnlnncc  of  legates  without  the  king's 
leave,*  which  Amelm  followed  up  with  an  assertion  that  the  *f.  C  to. 


576 


EMGLISH  CONSTlTliTIOSAL  IIISTORV 


1137. 


legatine  powct  over  England  belonged  by  precnprivc  rig 
(o  ihc  sec  of  Canterbury'.  This  may  hare  led  Archbishopl 
U'illian)  of  Corbeil  in  otiiain  from  Kome  rhe  legalJne  authority] 
for  liimj«lf  as  Archbishop  of  Canterbury.  But  the  auertionoF 
An.tclm  fvas  nol  roilly  made  good  until  the  time  of  Sti.-pben 
Langton.  Henceforth,  until  the  repudiation  by  Crsomcr, 
'  '5J4-  the  Archbishop  of  Canterbury  was  /^go/us  mifus,  receiving 
the  urdinar)-  l^tine  commission  as  9>oi>n  ai  his  election 
was  confirmed  at  Rome.  The  rcsuUs  were  im]>orianl.  In 
the  first  place,  the  sujireme  juHKdiclion  of  the  pope  was 
thus  introduced  into  the  country  in  a  manner  which  made 
it  almost  impossible  for  the  kings  to  refuse  their  recognition  ; 
leoondly,  it  made  even  the  ordinary  metropolitan  juri&dietian 
appear  to  much  a  delected  power  from  Rome  that  Alexander 
III  declared  this  to  be  the  origin  of  the  archbisho]>'s  right  to 
exercise  jurisdiction  in  the  dioceses  uf  his  sutTragans.  Modern 
authorities,  however,  believe  that  this  power  was  undoubtedly 
exercised  from  early  times.  It  is  to  be  noticed,  as  a  third  result, 
that  the  pre!<encc  of  a  per^ietual  r^rcscntative  of  ihc  pope  did 
nol  shtil  out  the  visits  of  /r^a//  1  /nUn  or  special  emtDaricf, 
such  as  Otho  and  Ollobon  in  the  reign  uf  Henr>-  III. 

The  last  way  in  which  the  pope  made  his  power  felt  in  thel 
country  was  through  (v)  tie  fKtpal  tMictions.*     Of  these,  threef 
ttincU  were  ietitdjrom  ihe  wkoU  nation.     Tbc  first,  and 
known,  was  Peftr's  Ptme,  or  Romc-feoh,  as  the  Aiiglo-SaxonB.| 
called  it.-    This  probably  orij^inated  in  the  tribute  {laid  by 
OlTa  of  Mercia  for  the  papal  authorization  of  his  new  and 
shon-tived  archbishopric  of  Uchlicld.     From  the  beginning] 
of  the  tenth  century  it  became  a  regular  tax   of  a  penny! 
on  every  hearth.    The  institution  of  a  similar  tax  by  Ini  of] 
Wcssex  for  the-  maintenance  of  the  English  School  at  Rome, 
seems  unsupported  by  sufficient  evidence.    The  tax  became . 
commuted  for  a  sum  of  jf  201  ijj.  from  the  whole  kingdom,  j 
It  was  acknowledged  by  William  I   and  was  jnid  with  fair 
regularity.     In  1 306  Clement  V  tried  unsuccessfully  to  incicasi; 
it  by  a  return  to  the  levy  of  a  penny  on  every  hoti&chold.     In 
ij66,  when  John's  tribute  was  repudiated,  i'ctcr's  Pence  was 
for  a  time  alio  withheld.     A  second  ^up)X\axytt&  John's  trikuit 
of  a  thousand   marks   from  England  and  Ireland,  which  he 
■£,  C  385.  promised  on  his  submission  to  Innocent  HI  in  1313.*    llic 
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lialiility  lasted  until  1366  when,  amid  the  anti-papal  legislation 
of  Kdward  III'*  reign,  Parliament  definitely  refused  any 
funhei  fuiyment  of  the  tribute  which  had  been  for  manjr  years 
in  nrrcnrfi,  A  Ihirij  and  intcrmiltent  tax  wa*  fomied  by  atn- 
triiutiam  for  rtiigious  purpoits.  These  were  token  by  the 
pope's  ngcnts  in  the  form  of  voluntary  gif^s,  ihc  best  knovn  of 
which  was  the  Saladin  Tilhc  fof  the  Crtiwide  of  1 190,'  The  '  S.  C.  160, 
official  collector  of  the  pope  was  perhaps  the  bcsthated  man 
in  the  country.  He  was  petitioned  against  in  i37<>,  voted 
a  public  enemy  in  1390,  and  imprisoned  in  1437,  The  only 
restraint  upon  liiin  was  a  stringent  oaih  of  fealty  to  the  Crown, 
which  was  exacted  from  him.  £ui  there  were  two  other  kinds 
of  exactions  which  were  le^fud  from  ihe  <ltrgy  aloiK?  They  »  s.  C.  //. 
I«id,  firstly,  tenths  of  actttiastkai  mfitut.  These  were  taken  ( 39''' 
through  Convocation,  but  were  practically  compulsory.  They 
were  frequently  levied  under  Henry  III,  and  Kdward  I  and  II 
allowed  the  exaction  because  the  pope  g»vc  them  a  sliare  in  it. 
But  the  king  made  use  of  the  exiled  and  divided  Ktaie  of  tlve 
|m|!<acy  in  the  fourteenth  century  to  continue  to  iftke  Ihe  tenth, 
while  the  tmiu)  demands  were  often  refused  {1389)  or  post- 
poned <i4>7i  1446).  Secondly,  the  clergy  were  called  upon 
to  pay  AitHales  or  Grstfruitx,  which  amounted  to  the  whole  of 
the  firet  year's  income  of  s  newly  appointed  bishop  or  inctim- 
bent.  Keginning  as  a  voluntary  olTerin);,  with  the  acknow- 
Iwlgemcnt  of  the  pajial  right  of  provision  it  becime  compulsory. 
The  first  pope  who  claimed  it  in  England  was  .Aleiander  IV,  xtif>. 
but  it  did  not  become  {>erpetual  until  John  XXII,  tt  reached 
a  considerate  sum,  and  in  1531  Convocation  stated  that, 
since  i486,  ^160,000  had  been  paid  under  this  head. 
In  conclusion,  it  should  be  noted  that,  besides  these  pay- 
ments, there  were  others,  such  as  fees  for  Expectativcs,  or 
the  right  of  succession  to  a  benefice  at  the  next  vacancy ; 
for  dispensations  of  all  kinds,  and  for  a  genenl  traflic  in 
spiritual  things. 

S  87.  With  the  causes  of  the  Reformation  we  arc  here  not  The  Chorrfi 
immediately  concerned.      It*  resulu    on   tlic    struciute  and  >^  '*" 
position  of  the  Church  may  be  dealt  with  under  the  already  ^n"*"""' 
familiar  heads  of  (■)  the  Church  as  an  organised  body,  and 
(a)  the  Church  in  connection  with  the  State.     To  these  it  will 
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be  necessary  to  ndd,  as  an  ultimate  effect  of  the  Rcfurmatton, 
(3)  the  giowih  of  RcliRious  Toleration, 

Kvcn  before  tlie  break  with  Rome  an  increase  in  the  number 
of  Nshofis  had   bet^n  ronteini>laied.     In  1532   Henry  VIII 
obtained  frMn  the  pojic  it  bull  for  the  erection  of  six  bishoprics. 
Tbi»  bore  fniii  in   1540  when,  after   the  destruction  of  the 
monaxterie.'s,  ^omc  of  the  )>tOOeeds  vrcrc  applied  \o  the  foimda- 
tion  of  six  bishoprics  with  their  chapters.    Thus,  at  Henry  VI 1 1'l 
death,  the  English  episcopate  mis  composed  of  twenty-six  arch- 
bishops and  bishops.     Henry  had  at  one  time  contemplated, 
the  creation  of  as  many  at  eighteen.     Not  only  was  there  an 
.\c\  {lamcd,  which  was  rejiealecl  in  the  firM  year  of  Philip  and 
Mary  (c.  S,  !i  4),  allowing  ihc  kin^  to  create  new  sees  Ljy  lette' 
patent  out  of  the  po^sesnons  of  the  nionasleriw,  bui  as  earl; 
as  1534  Henry  had  obtained  from  I'oiliament  an  Act  for  thi 
VIII,  c  I*,  gj^^tion  of  Iwunty-six  aurrratj^an  bishoprics  mentioned  by  nam 
which   has  never  been  reiwaled.     No    new  bishoprics  wci 
created  until  t836,  when  Ripon  was  turned  from  a  collegia^ 
church    into  a  cathedral ;  but  this  made  no  increase  in  th 
number  of  the  episcopal  bench,  for  <Jlouccslcr  and  Hristoi 
were  at  the  s4mc  time  united.     In    1S44   Manchesler  wi 
made  a  separate  sec  by  Act  of  Parliamcnl :  in  1877  Truro  ani 
St.  Alban's;   in   187S  Lipcrpool,  Newcastle,  Wakefield,  ani 
Southwell,   and   in    1S97  Bristol,  were  added  to  the  exi&li 
number   by  a  similar    method.      These,  together   with   thi 
bishopric  of  Sodor  and  Man,  make  up  the  present  number 
the  episcopal  bench  to  thirty-five.     A  limited  use  has  alsi 
been  made  of  the  Act  of  Henry  VIII  to  appoint  sulTraga 
bishops  in  some  of  the  larger  dioceses ;  but  the  chief  develo|>- 
ment  of  the  English  episcopate  is  to  be  found  in  the  colonics, 
in  Scotland,  and  in   the   United   States  of  America.    Twi 
hundred  and  fifty  bishops  drawn  from  English-speaking  rae 
may  be  reckoned,  a  number  none  too  large  for  the   v 
populations  to  which  ihcy  minister. 

The  effects  of  the  Reformation  on  the  lowtr  tler^  were  Ol 
the  utmost  importance ;  for,  the  regulars  were  abolishe<t 
gether  and  the  seculars  were  released  by  degrees  from  thi 
vow  of  celitMcy.    To  deal  with  the  last  point  first: — Uni 
Hcnr^-  VIII   those  who  had  taken  advaniatie  of  the   Uxi 
which  followed  the  breach   with  Rome,  obtained  little  hel: 
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In  1535  »  Toysl  proclamation  forbade  those  clergy  v,-h<>  had 
taken  wives  to  perrorm  any  sacraments  or  to  hold  any  office 
within  tin-  Church;  ant!  in  1539  the  Act  of  Six  Articles 
dt-rinilfly  fiitlwde  (iriesls  to  iniirfy.  Under  Iwlward  VI  came 
an  immcdiatr,  though  only  &  tcniporar)-,  tcUxation.  In  1547 
the  firet  (roiivocation  of  the  reign  aflirmcd,  without  a  ^n%\t 
dissenlieni,  th<;  right  of  priests  to  marry ;  and  in  1549,  an  Act 
of  Parhament,  while  declaring  it  better  that  clerks  Khotild 
remnin  single,  yet  Icgalii^d  their  marriage.'  Tl\\*  was  follnv-ed 
by  a  more  ungrudging  acknowtcdgtinent  of  tlie  right,  llui  nn 
Mary's  acccwion  all  this  was  swept  away,  and  by  her  Injunc- 
tions married  priests  were  to  be  removed  from  their  benefices 
and  com |>uUorily  divorced.  As  a  result,  1,500  clergy  aorord- 
ing  to  one  conipulation,  and  3,000  according  to  a  less  favour- 
able authority,  were  thus  deprived.  Much  apinit  her  will, 
Klixabeth  was  obliged  to  yield  somewhat  10  the  [*rot»1sr)t 
views.  Hut  she  put  every  difliculty  in  the  way.  Thus  her 
Injunctions  of  1559  allowed  no  dergpnan  to  marry  without 
the  apprm'al  of  the  bishop,  two  justices  of  the  peace  near  the 
woman's  residence,  and  ihc  parents  or  employers  of  the 
intcndeil  bride.  Again,  in  1561,  by  a  royal  proclamation,  she 
forbade  any  mcmbt:r  of  ;i  college  or  cathedral  church  lo  marry, 
and  was  with  sumo  difficulry  dissuaded  by  Cecil  from  cxleflding 
the  prohibition  to  all  persons  in  Holy  Orders. 

Two  elates  of  ecclesiastics  were  entirely  abolished  as  ■ 
conse^juence  of  the  Reformation — the  clianiry  pri»ts  and  tlie 
monastic  clergy.  The  work  of  the  chantry  pric^iis  had  been 
to  say  masses  for  the  souls  of  benefactors.  Dut  in  1535  one 
of  the  Ten  .-Vrticles.  while  allowing  prayers,  described  masses 
for  the  dead  as  superstition  and  folly.  The  Act  of  Six  Articles 
re-established  masses  for  the  dead  and,  consequently,  the 
doctrine  of  puigaiorj'.  But  the  king's  doclrinal  preferences  were 
no  proof  again»l  hi.i  ^reed,  and  in  1545  an  Act  for  the  dissolu> 
lion  of  all  chantries,  hospiuils,  and  free  chapels  was  delayed  in 
execution  only  by  the  king's  death.  An  An  of  the  Cnt  year  of 
Bdward  VI,  however,  gawr  over  to  the  new  king  the  cliantries 
and  other  sacred  buildings  which  had  In-en  already  doomed,' 
It  is  only  fair  to  add  that  the  money  thus  obtained  was  not 
entirely  diverted  to  secular  purposes  i  for  not  only  were 
•two  Kramnui  schools  founoed,  but  institutions  foi 
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relief  of  (he  poor  were  largely  endowed,  sudi  m  Christ's 
Hmpilal  for  orphans,  St.  Thonia.<t'  and  St.  Batiholomew'.t  for 
the  sick,  and  Bridewell  for  thi-  ruined. 

In  his  aholilion  of  all  the  houses  of  regulv  clergy,  Henry 
VIII  was  not  acting  altogether  without  precedent'  At  the 
outbreak  of  Hcnrj-  V's  war  whh  France  a  number  of  houses 
al)ltiaied  to  forin^n  orders  were  taken  into  thr  king's  hands  as 
alien  priories.  Arc)ibisho;i  Warhani,  Cninmer's  prcde<'e»or, 
had  taken  an  unprecedented  course  in  holdings  visitation  of 
the  mon.tstcrics  in  his  province.  Wolficy  liad  gone  further ; 
for  he  had  obt^ned  a.  papal  bull  for  the  suppression  of  forty 
small  monasteries,  from  the  re\-enues  of  vhich  he  founded  his 
Cardinal  College.  Henry  Vlll,  too,  had  su]>pltcd  himself  with 
»  precedent  by  tlie  suppression  of  the  order  of  Observant 
FHars  as  opponents  of  his  divorce.'  I'hc  tirst  step  towards 
a  general  measure  was  the  nomination,  in  1535  under  the  Act 
of  Supremacy,  of  Thomas  Cromwell  as  the  kit)|;'s  vicar-generat, 
vrith  complete  power  to  ap()oint  his  own  agents  and  for  the 
time  to  supersede  the  jurisdiction  of  the  bishops.  The 
sufifimsion  itself  was  carried  out  by  two  successive  Acts — 
(fl>  ^^  Henry  VIII,  c.  28,  which  suppre*se<l  all  those  houses 
with  incomes  under  ;£joo  a  year.  'I"hcsc  numbered  376  out 
of  tioo  houses  in  all,  and  their  joint  incomes  reached  ^31,000. 
((*)  The  Act  31  Henry  VIII,  c,  13,  bodi  conlinned  to  the 
king  the  abbeys  which  had  been  surrendered  by  their  owners 
who  had  taken  jurl  in.  the  Pilgrimage  of  Grace,  and  also 
pnmded  for  the  surrender  of  all  the  monasteries  which  yet 
retnaioed.  I'hc  rttutts  of  this  wholesale  destruction  were 
numerous  and  important.  In  the  first  place,  constitutionally 
the  balance  between  spiritual  and  temporal  peers  in  tlie  House 
of  Lords  was  altered.  In  the  Reformation  Parliament  which 
met  in  1519,  the  Lords  comprised  forty-four  lay  peers,  twenty 
bishops,  and  twenty-eight  abbots  and  priors.  These  la«t 
entirely  disappeared — a  fate  which  they  thoroughly  deserved, 
for  they  offered  no  opposition  to  the  dissolution  of  the  smaller 
monasteries  and  were  themselves  destroyed  individually.  A 
second  result  was  the  transference  of  an  enormous  amount  of 
property.*  The  annual  income  of  the  monastic  lands  has  bMn 
reckoned  at  X'300,000,  The  value  of  their  moveables  was 
enormous.    Some  of  the  money  no  doubt  was  reserved  fat 
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Telij{iou3  purposes.  Six  bishoprics  wcie  founded ;  some  of  tbc 
monasteri«s  became  collegiate  churche*,  such  aa  Ri|>on  and 
Beverley;  many  of  the  abbey  churches  were  left  (or  the 
parishes.  But  enough  remained  in  the  king's  hands  to  have 
saved  him  from  the  necessity  of  recourse  to  Parliament.  For- 
tunately he  found  himself  compelled  to  buy  the  acquiescence 
of  the  country  in  the  religiou.s  clumgirs  which  hud  ariiicn  out 
of  his  quarrel  with  Rome;  and  his  lavish  grants  of  monastic 
property,  carrying  with  them  not  only  lands  but  the  right  to 
tithe,  raised  up  a  new  class  of  counuy  gt:nilcmen  who  took  an 
active  part  in  the  litcrar)',  religious,  and  political  niovetnents 
of  the  time  ;  as  justices  of  the  jieucc,  inoiiu[>oliic<t  the  local 
administration;  and  as  members  of  I'arliiiment,  began  before 
long  to  vindicate  its  power  and  privileges  against  the  Crov^n 
itteU.     Other  results  do  not  comcm  us  here, 

S  88.  1'he  govcinmcnt  »f  the  orgnniied  Church  may  still  be  Convoca- 
dealt  with  under  the  twofold  bead  of  councils  and  courts.  ''*•'■ 
Among  the  former,  (Convocation  alone  calls  for  dclaile<l  treat- 
ment At  involving  important  conatiltilional  questions.  It  is 
important  to  inquire  how  far  Convocation  nas  consulted  in 
the  ecclesiastical  changes.  Two  preUnnnaty  points  must  be 
borne  in  mind.  The  first  concerns  Ibo  authority  whi^-h  the 
sovereigns  conceived  to  have  been  conferred  on  them  by  the 
title  of  Supreme  Head.  Now,  none  of  the  three  sovereigns 
who  effected  the  settlement  of  the  Church,  had  tbc  least 
intention  of  subjecting  their  ecclesiastical  authority  to  the 
su|)eTvision  or  arbitration  of  Parliament.  Henry  VIII  used 
the  aid  of  ParliunicnC  tu  fight  a  hostile  Convocation:  but  he 
intended  (o  maintain  the  old  ecclesiastical  system  as  a  frame- 
work for  the  exercise  of  his  new  ecclesiastical  despotism. 
Ldward  VI  and  his  ministers  were  beni  on  destroying  the 
old  framework  of  Church  organiation  by  means  of  the  same 
deipoii^in ;  and  yet  even  Ihuy  submitted  many  important 
measures  to  Convocation.  litiafaeth,  following  in  her  falher's 
footsteps,  was  <;3reful  first  tosecurea  Convocation  which  would 
accept  the  Prayer  Book  :  but  when  this  was  accomplished  she 
would  not  allow  Parliament  to  interfere  with  her  ccclesia.stieal 
prvrogatiw :  while  at  the  same  time  Convocation  under  her 
licence  passed  Canons  to  which,  however,  she  gave  or  re- 
fused authority  al  pleasure.     A  second  point  to  be  remem- 
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bCTcd  is,  ihat  when;  ihc  record  of  Ccwivocalion  is  lost,  or  wlicn 
the  journals  of  Convocation  note  that  nilenoe  was  imposed 
on  its  members,  l)ie  presumption  is  not  nereMarily  n^ainst 
the  co-operation  uf  Convocation  in  mat  tent  whig  li  hail  hitherto 
been  nubmiited  to  it  and  which  were  then  Ijcing  tnutsacted  in 
I'artiamunt.' 

These  two  points  will  help  to  an  appreciation  of  the  follow- 
ing facts.-     UMder  Henry  VJII  the  consent  of  the  Chureh  wa« 
necessary  to  two  separate  kinds  of  clianges — those  in  the  con- 
stitutional [losilion  and  organiiaiion,  and  those  in  doctrine  and 
ritual.     As  to  the  fim  point,  the  Act  of  Supremacy  wai  Imscd 
on  Ihc  rc4.*ognilion  of  the  loya)  suiwcmacy  by  Convocation  in 
i5Ji>-ind  still  omitted  the  words  limiting  that  supremacy  which 
had  been  omitted  both  in  a  form  of  submission  required  from 
individual  clergy  in  1534  and  in  the  Act  of  Ap|icals  in  1533. 
The  subsequent  Acts  extending   that  supremacy,  which  will  1 
be   mentioned  presently,   do  not  seem   to   tiave  been  sub-{ 
mitied  to  Convocation.     The  second  great  Act  affecting  ihej 
constitutional  position  of  the  Church,  was  the  Act  for  the  sub- 
mission of  the  Clergy.    Of  this,  pan  was  in  the  Submission  of  ^ 
the  Clergy   made  by  Convocation   in    1531;  and  it  iteems! 
prul)able  that  the  more  imjmnant  part  of  tht   Act,  which 
regulated  a;>peals,  wati  also  laid  before  Convocation.     There 
is,  however,  no  direct  proof  of  this.     In  the  scttlemcni  of  | 
dociTine  and  ritual,  the  Ten  Articles  of  1535  were  accepted 
by  Convocation  alone;  the  Sx  Articles  of  1539,  reaffirming 
iiume  of  [he  prominent  Catholic  doctrines,  had  the  apjiroval 
of  both  Convocation  and   Parliament.     Most  of  ihc  changes 
made  in  thuc  particulars  seem  tn  have  been  :itilhori^d  by  j 
the  king  alone,  though  some  were  .submitted  to  Convocation. 
Thus,  in  1537  the  king  licensed  Matthew's  Bible;  in  1539  he  i 
authorii:ed  the  ]>os«es^ton  of  Bibles  in  private  houses;  in  1546 
he  forbade  the  use  of  Tyndale's  and  Coverd^Ie'^  transliilions.^ 
On  the  other  hand,  in   1543  Convucjitton  ordered  the  ouratej 
in  every  jiari'sh  to  read  th<:  Bible  to  the  (leople  on  holyd.iys  ;] 
and  while  the  l^nglish  Litany  waf  authorised  by  the  king,  thej 
Ix)r<i's  Prayer  and  other   English  portions  of  the  btcviaryl 
weR-  submitted   to  Convocation.    Again,  the  '  Institution  ufj 
a  Giristian  Man '  was  authorixcd   by  the   king,  though   tli 
'  Necessary  Erudition  '  was  laid  before  ConviKMiion,     There  1 
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morcowT,  numcious  indications  thai  even  when  the  fully  pre-  ■ 

pared  measure  was  not  forthcoming.  Convocation  was  used  as  H 

a  consuliativL-  hody  both  in  maliera  autlioriud  by  the  kii^j;  and  H 

in  those  Iegali7c<l  )iy  statute.      Undtr  Edward  ^/.  while,  on  the  H 

one  hand,  the  asiieni  iif  Convocation  may  have  been  given  (o  H 

the  firxt  I'raycr  Uoolc,  to  the  administrniion  of  communion  in  H 

both  kinds  to  the  \xAy,  and  to  the  right  of  clerical  marriage,  H 

before the^c  ncrc  actually  legalized:  yet,  on  the  other  hand,  H 

there  is  no  record  that  Convocation  was  consullcd  with  regard  H 

to  the  Ordinal  for   the  consecration  of  bi^iops  which   was  ■ 

published  separately  in   1550,  to  the  second  Prayer  Book  of  H 

1551,   10  Cranmer's   Catechism   nnd  the   Forty-two   Articles  H 

of  1553,  and  to  the  '  Reformatio  Lcgum  '  or  Reform  of  Ecclc-  H 

stutical  I^ws.     All  these  were  the  work  of  small  committees  H 

which  held  such  a  vague  relation  to  Cont  ocallon  as  might  arise  H 

from  the  fact  that  many  of  them  were  appointed  in  accordance  H 

with  iLi  petition.     The  hostility  displayed  by  Convocation  at  H 

the  beginning  of  Elhaieth's  reign,   caused  her  to  use  the  sane-  H 

tion  oi  Parliament  alone  for  the  restoration  of  (he  service-book  H 

of  Edward  VI.     But  when  she  had  onoc  procured  a  favourable  H 

Convocation,  she  allowed  no  inicifcrcncc  wiih  its  action  save  H 

such  as  she  conceived  to  be  in  accordance  vrtth  the  exercise  of  H 

the  royal  sujiremacy.  ■ 

The  whole  position  of  Convocation  towards  the  Icing  «as  lt«  pillion 
changed  by  the   Reformation.    This  was   the  result  of  the  J7""'i»  <ht 
Submission  of  the  Clergy  of  153 J,   followed  by  the  Act  for 
ttie  submission  in  1534.'     By  these,   Convocation  was  made  ■  Gee  ood 
to  acknowledge  (a)  tliai  no  legislation  by  the  clergy  was  valid  Huriiy, 
without  the  king's  asM;nt  and  permission  for  its  execution,  and  ''*'  ''S- 

that   Convocation  could   be   assembled   only   by  the  king's  h 

command;  W  that  a  reform  of  the  ecclesiastical  laws  should  I 

be  undertaken  by  a  royal  commission  of  laity  and  clergy,  and  H 

that  meanwhile  with  the  king's  approral  ihe  ancient  taws  of  I 

the  Church  should  stand  good;  (c)  by  the  Act  of  1534  pro-  I 

vision  wa«  made  for  ecdcaiastical  appeals  to  be  taken  to  the  ■ 

king  in  Chancery.     The  change  in  the  attitude  of  the  kir^  H 

towards  Convocation    after    the    Reformation,    may  be  de-  I 

scribed  as  the  mbstilution  of  a  positive  for  ;hc  negatirc  fl 

attitude.     Thus,  whereas  up  to  1533  the  king  contented  himself  B 

with  prohibiting  the  cccleaiastica)  assemblies  from  enacting  ' 
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anylhiRg  contrary  to  the  law  of  the  land,  while  Convocation 
met  «t  the  nrchbisbop's  summons  and  nut  at  all  nccesunly, 
though  for  convenience  sake,  at  the  same  time  as  Pariiameni ; 
MDtv  Convocation  mevis  only  at  the  soT«tign'N  will ;  it  am  do 
nothing  at  all  wittiout  his  assent ;  its  legislation  is  subject  to 
ihe  revision  ol  a  royal  cummiKsion ;  and  appeals  against  iti> 
laws  are  madt:  to  a  royal  w^ular  court.     It  was  probably  this 
curtailment  of  it»  auihorily  t-vcn  over  the  clergy,  which  from ' 
1546  made  it  necc&sary  that  the  clerical  tenths  granted  to  thej 
Crown  should  receive  confirmation   in  Parliamenl,  and  thus 
should  be  raised,  if  needful,  by  coercion  through  the  scculaij 
power.     But  it  was  not  until  after  tlie  Restoration  tltai  a  verbal' 
agreement   between  Ihe   Chancellor  and  the  Archbishop  did  j 
away  witli  the  clerical  right  of  sdf-tawition.    The  rcstilt  of  thta 
surrender  was  important  if  not  st-rioiis.     The  bulk  of  the  clergy 
were  Tories  Jind  c\'en  Jacobites:  the  bishops  of  William  III 
anil  of  UcoTge  1  were  Whigs.     The  quanels  between  the  two 
houses  of  Convocation  caused  its  abeyance  for  ten  years  under  | 
William  III ;  and  the  action  of  the  lower  house  of  Convocatioai 
in  what  'a  known  as  the  Bangorian  controversy,  provoked  byij 
a  sermon    of   the   Whig   bishop,   Hoadley,   determined   thej 
Government  <>(  Cicorge  I  to  silence  the  whole  body.     Fron 
lyiyuniil  rK^o  the  Church  as  an  organised  body  had  no  con- 
stitutional means  of  exprei^ing  its  united  opinion.     Meanwhile, 
the  number  of  subjects  on  which  Convocation  could  legislate 
has  been  much  curtailed :  its  decrees  arc  not  binding  on  the 
laity  imlcss  accepted  by  I'arlLiment ;  it  cannot  c\-en  conduct 
a  trial  for  heresy,   allhough  tiie   condemnation  of  heretical 
t>oaks  is  stltl  within  its  province.    Convocatian  has  instituted 
inquiries  and  discussions,  and  has  made  reports  through  corn* 
mittccs;  and  a  few  of  its  recommendations,  chiefly  touching 
inaltcTs  of  services  and  ritual,  have  been  embodied  in  Acts  1 
Parliament. 

9  89,  The  old  ecclesiastical  courts  of  archbishop,  bishop 
archdeacon,  and  such  peculiars  as  had  sunived  the  dissolutio 
of  the  monasteries,  continued  to  exist  after  the  Reformationt^ 
and  were  htUd  under  the  authority  of  the  archbishops,  bishops, 
and  other  ordiniuics.    The  changes  made  by  the  Reformation 
may  be  conveniently  classed  under  the  five  heads  of  Appeals, 
Judges,  Law,   Jurisdiction,  and  Authority.     As   to   Af^alt^ 
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'  the  Act  in  Kestrainl  of  Appeals  arranged  Tor  appeals  frum  the  14  Hen, 
arcbdcacon'scouTt  to  thai  of  the  bishop;  from  that  of  ihebiNliop  ^'"'- '-  "■ 
to  thai  of  the  archbishop ;  and  further— but  only  when  Ihc  king 
was  concerned— 10  ihe  u]>|>ci  house  of  Convocation.     Thi*  was 
modified  by  the  Act  for  the  Submission  of  the  Oergy  which  J?,,','*"- 
decided  that  appeals  should  go  from  the  archbishop's  court  to         '  '^'  '* 
the  king  in  Chaiiceiy.     I'his  wax  the  found;ition  of  the  Court 
of  Delegates  of  Appeals  which  formed  Ihe  supreme  tribunal  of 
appeal  in  ccetcMaatical causes  from  is$o  <o  ti^^■     Its  functions 
were  transferred,  by  two  statutes  of  Wlliam  IV's  reign,  to  the  »A  j  Will. 
JudicialCommitteeof  Ihe  Privy  Council.    As  toyW/fi,  aslaluii-  '^-  ''■  9*- 
of  1545   allowed   Doctors  of  Civil   Ijiw,  though   laymen  and  ^y  ^     ,'  ' 
married,  to  act  in  this  caiwcily.     'Ihis  was  mo«  loosely  in-  ..  ^^^  ' 
terpreted,  and  even  the  qualilicatian  of  Doctor  was  regarded  vill.  c.  17. 
«s  unnecessary.     Attempts  were  made  to  alter  it,  and  a  Caiton 
of  1604,  while  leaving  lo   ihe  ecclesiastical  jmlge,  however 
qualified,   the  power  of    suspension    and  excomruunicalion, 
reserved  to  the  bishop  the  seiiience  of  deprivation  or  deposition. 
The  question  of  the  /mw  administered  by  tile  courts  is  rather 
more  complicated.     The  Act  for  ihe  Submission  of  ihe  Clergy 
gave  to  the  king  the  power  of»ppointing  a  committee  of  siiicen 
clergy  and  as  many  laymen  to  revise  the  existing  canons  and 
constitutions.     By  subsequent  statutes  Ihis  power  was  given  to 
the  king  for  life.     It  was  reiien-ed  to  his  successor  by  an  Act  i&  4  Ldw. 
of    1549-SO1   under   which   ihret-  commissions  were  issued.  *'•  ^  "■ 
Meanwhile,   in  the  last  year  of  Edward's  reign,  Archbbhop 
Cranmerand  the  foreign  reformer,  Peter  Martyr,  completed 
M  '  Reformatio  Ij^um'  which,  however,  was  never  authorized, 
though  it  was  subsequently  published.     'Hie  power  was  again  1J71. 
renewed  to  Etiiabeih   on  her  accession ;  but  after  some  in- 
dfcclual  attempts  in  her  first  Parliament,  nothing  more  was 
heard  of  the  matter.     Tlic  laws,  then,  which  in  the  absence  of 
this  revision  the  ecclesijisiiCal  courts  had  to  fall  back  upon,' '  S.  C,  C.^ 
consisted  of  ( i )  ihe  Canon  law  of  the  Church  so  litr  as  it  did  *^ 
not  run  counter  to  ihe  Common  law  or  the  royal  prerogative : 
(3)  the  king's  ecclesiastical  laws,  such  as  those  relating  to  the 
Prayer  Book  and  the  Articles,  made  In'  virtue  of  ihe  royal 
supremacy :  {3)  the  Canons  of  Convocation   licensed  by  llie 
king  :  (4)  royal  proclamations  issued  by  vitiuc  of  the  Acts  of 
Supremacy  and  Uniformity.     Of  ihe  Canons  there  were  three 


5S6 


KNCUSH  CONSTITUTIONAL  HISTORY 


>  if.  c.  c. 

Vt-50. 

Pnitlicro, 


'ii% 


set»-~lho5e  of  1597  and  1604,  which,  since  they  have  never 
receivi^  [larliamcniar)'  Kinccion,  are  not  regarded  u  binding  on 
the  lail>- ;  and  ihosc  of  1 640,  «hi<h,  owing  10 the drcumftancc 
under  which  they  were  drawn  up,  are  rot  regarded  as  having 
aiiihoriiy  »t  all,  'V\\q  /un'sdutwH  of  the  ecclesiastical  cour 
was  of  cxmrsc  much  diminished.  In  the  first  place,  tlxe  Siatut 
law  quite  o^-crrode  the  Canon  law.  The  authority  of  the  pope] 
had  been  annulled  by  statute,  which  thu«  wry  materially  limited 
the  Tiuitter  of  the  Canon  Uw.  Prohibitions  from  the  secular 
courts  lo  stay  Iri.il  or  scnlencc  in  ihc  cliurch  courts  were  no 
new  thing :  but  now  the  judges  issued  them  with  greater 
freedom,  while,  even  in  the  ecclesiastical  courts  themselves, 
Common  and  Canon  l.iw  were  of  equal  authority,  and,  in  cas 
of  a  conflict,  the  Canon  law  had  lo  give  way.  Nor  was  this  all )_ 
for,  in  ihc  second  place,  the  Courts  of  Common  Law  obtained 
concurrent  jurisdiclion  with  the  ecclesiastical  courts. 

Under  these  circumstances  it  is  pcrha[K  scarcely  astonish. 
ing  that  the  church  courts  decayed.  Nor  did  the  fact  that 
the  bishops  picfcncd  to  gain  their  ends  by  a  use  of  the 
powerful  Court  of  fligh  Coinminion'  help  Hi  strengthen  thera. 
Both  lildn-aid  VI  and  Maty,  at  the  beginning  of  her  reign, 
had  considered  themselves  justified  by  Henry  VlII's  Act  of 
SupTcinacy  in  issuing  sjNxial  commissions  for  inquiry  into 
heresies.  Those  of  Bdward  VI,  issued  in  1549  and  1551, 
were  empowered  to  exercise  full  jurisdiction  ;  thai  of  Mary  in 
1557  was  limited  to  inquiry.  Acting  upon  thuc  precedents 
and,  moreover,  dcfiru'tely  auihoriitcd  by  her  Act  of  Supremacy, 
Chxabeth  issued  an  extensive  commisuon  to  nineteen  persons 
i^  the  execution  of  the  Acts  of  Supremacy  and  Uniformity, 
•rhe  inquiry  was  lo  be  conducted  'as  well  by  the  oaths  of 
twelve  good  and  lawful  men  as  also  by  witnesses  and  other 
ways  and  means  ye  can  devise,"  and  the  commissioners  were 
empowered  to  hear  and  determine  all  cases  which  could  be 
included  under  a  wide  inter]>retation  of  the  application  of  th« 
two  Acts.  Thus  not  only  are  the  punishment  of  heresy  arKi 
absence  froD]  church  committed  to  them,  but  they  are  even 
empowered  '  to  visit,  reform,  redress,  order,  correct  and  amend 
all  offences  which,  by  any  spiritual  or  ecclesiastical  power, 
authority  nr  jurisdiction,  can  be  so  dealt  with.'  Finally,  the 
commissioners  arc  given  the  assistance  of  '  all  justice*  of  the 
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pMee,  officeta  snd  faithful  subjects.' '  Thi&  oommiBsion  formed  ■  Pioihcro, 
■  precedent  for  all  those  which  were  subsequently  issued,  the  U^^^''. 
chief  differences  bwng  thai  llic  execution  of  other  Acts  l>eside»  xu.  *' 
Ihc  tiro  Already  mcniioncd  was  added  to  the  work  of  the 
commissioners;  that  the  powers  entrusted  lo  the  Latter  were 
defmiielj-  stated  or  extended ;  that  the  number  of  commis- 
sioners was  increased ;  and  thai  oflen  a  commission  was 
issued  to  take  effect  only  in  one  of  the  two  provinces  or  even 
in  a  single  diocese.  The  connection  of  this  court  with,  and  its 
effect  upon,  the  purely  ecclesiasticJl  courts  was  of  immense 
impotianc&  For  those  who  came  to  it,  it  was  a  court  of  first 
instance  and,  except  for  a  i^ort  ixrriod,  not  subject  to  appcaU 
James  I's  commission  of  i6ao  prtnkled  for  the  itp|)ointment 
by  the  king's  favour  of  commi^ions  to  review  its  decisions. 
At  the  same  time,  neither  did  it  supersede  the  ecclesiastical 
courts  of  the  ordinaries,  nor  was  ii,  like  the  Court  of  Delegates, 
a  couK  of  appeal  from  them.  Vet  a  rery  brief  account  of  its 
jurisdiction  will  sufifice  10  prove  tlie  blighting  effect  of  its 
existence  on  the  ordiiuiry  Church  courts.  '  Every  offence  that 
could  be  treated  as  ecclesiastical  was  inquired  inio ;  every 
offender,  accused  or  suspected,  tried  and  punished  or  acquitted  ; 
every  device  for  obtaining  infnrmation  was  used;  every  claim 
for  the  assistance  of  secular  justice  was  made  and,  as  far  as 
IwssiMc  enforced ;  every  method  of  instituting  a  suit  was 
allowed.'-  By  the  grant  of  wriLs  of  Habeas  Corpus  and  by»£.  c.  c. 
Prohibitions,  the  Common  Ijw  Court*  in  vain  tried  to  reslrict  S**- 
the  action  of  this  powerful  contmission.  It  is  not  difBcult  10 
utiderstand  that  «o  long  as  it  existed,  no  important  irase  touching 
doctrine  or  ritual  cotdd  well  find  its  way  into  the  Court  o( 
Dele^tes,  whose  work  w«s  consequently  somewhat  restricted 
in  range;  while,  since  all  important  offenders  were  brought 
straight  before  the  commissioners,  the  work  of  the  ordinary 
count  was  confined  to  such  unimportant  cases  as  would  not 
need  or  wouM  not  be  allowed  an  appeal.  It  ie,  howeitt,  diffKult 
to  understand  Jiow  the  more  si  ogle- minded  bishoin  of  the  lime 
pcrmilied  themselves  lu  make  use  of  such  commissions.  It 
may  be  that  they  'saw  in  some  such  engine  the  only  safeguard 
agiuri!>i  anarchy.'  But  in  whatever  way  they  justified  it  lo 
iht^nisclves,  it  seems  certainty  true  thai  'the  resull  ol  tlu- 
wotking  of  the  court  was  Diornlly  tnd  and  politicalty  deslruc- 
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live.'  It  is  no  wonder,  th«n,  that  the  l/>ng  Parliament  abcdished 
'  Gardiner,  the  High  Commission,*  and  that  James  ll's  attempt  to  iwive 
Sir/'  111  ''  '"  '^^^  "^** '"'"'  ^y  ''*  <^otidcmnation  in  the  Bill  of  Rights 
*S.C.iU.^^  'illegal  and  pernicious.'' 

From  the  abolition  or  the  High  Commission  down  to  1833, 
no  important  change  waa  made  in  the  ecclesiastical  courts. 
The  courts  were  still  the  old  courts  of  the  archbishop,  bishop 
archdeacon,  and  such  pecutiart  as  had  survived  the  dissolution 
of  the  monastcricit.  The  jurisdiction  still  r^ngi-d  over  nn  exten- 
sive class  of  case*,  including  sudi  temporal  m.iliers  as  wills 
and  maniaRcs ;  matters  partly  temporal,  partly  spiritual,  such 
as  Miits  for  tithes,  Church  raicK,  seats  and  faculties^  and 
S]>iritual  ofTencet,  such  a.i  immoral  conduct  of  the  clergy,  and 
brawling  and  defamation  of  the  laity.  Both  the  jurisdiction 
and  the  courts  have  been  reduced.  As  to  the  former,  some 
oflenocs,  such  as  brawling  and  defamation,  arc  punished  else- 
where; some,  such  as  Church  rates  and  tithes,  havt;  been 
compromt^ed ;  some,  such  as  testamentary  and  matrimonial 
causes,  have  been  handed  over  to  specially  constituted  courts. 
As  to  the  courts,  the  peculiars  have  practically  been  extin- 
guished ;  the  court  of  the  archdeacon  is  rarely  used ;  ilm 
powers  of  the  bishop  have  been  regulated  and  indirectly 
curtailed  in  favour  of  the  eourt.s  of  the  province  by  the 
Church  Discipline  Act  of  1840,  anicndt-d  by  the  recent  Clergy 
Discipline  Act  which  provides  for  the  trial  of  offences  against 
ecclciiastical  law,  and  by  the  I'ublic  Worship  Regulation  Act 
which  deals  with  the  trial  of  offences  a);ainst  tlie  ceremonial 
law.  Finally,  on  the  formation  of  the  Probate  and  Divorce 
Courts  in  1S57,  in  both  provinces  the  Prerogative  Court  of  the 
archbishop  lost  lis  jurisdiction  over  matrimonial  and  testA- 
mcntar)-  matters;  the  Court  of  Peculiars  disappc;ired  vrilh  the 
abolition  of  the  exempt  position  of  the  thirteen  parishes  to 
which  it  applied:  the  Court  of  Audience,  or  sphere  of  the 
archbishop's  personal  jurisdiction,  has  practically  fallen  into 
disuse,  although,  despite  the  archbishop's  declaration  to  the 
contrary,  it  has  been  thought  to  have  been  revived  for  tlie 
hearing  of  the  recent  case  of  /ffaJ  v.  /At  fiishop  of  /.tneo/n ; 
and  there  remains  ihc  Court  of  Arches  alone,  presided  ovcf 
originally  by  the  official  principal  of  the  archbishop,  whose 
office  is  now  merged  in  that  of  the  Dean  of  Arches.    But  by 
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recent  legislation  even  this  official  has  become  little  more  th^n 
a  nominee  of  the  Crown  ;  for,  the  Public  Worehip  Act  of  1874 
|)r()vided  not  ont;^  that  (h«  appointee  of  the  two  archbithops  _ 

0.1  judge  III  carry  out  the  Act,  «hou1cl  \ie  confirmed  by  the  H 

Crown,  but  that  in  each  jniivinrc:  hi:  diould  succeed  as  of  riglit  ■ 

to  the  place  of  official  principal  as  it  became  vacant.     The  I 

aulbority  of  the  ecclesiastical  coun  has  been  further  curtailed  I 

by  Hie  transference  of  the  jurisdiction  of  tlie  Deletnaten  of  V 

AppciiN  to  the  Judicial  Committee  of  the  Privy  Council. 

§  90.  All  that  has  been  said  hitherto  concerning  Ihc  effect  Rel»tioiK 
of  the  Reformation  upon  the  orcaniution  of  the  Church,  forms  *>' J^"'^*' 
a  fitting  preliminary  to  the  consideration  of  the  changes  wrought  nfwt  the 
by  that  mo>-ement  in  the  connection  between  Church  and  Keformi- 
State.    This  may  b^  summed  up  in  an  analysis  of  the  inter-  "*"■ 
pretalion  ijut  upon  the  roj-al  supremacy.    The  power  claimed  "nic  royal 
by  Henry  VIII,  under  the  till*  of  Head  of  the  Church,  was '"P^'""')'' 
fourfold.'     It  included,  in  the  first  place,  the  king's  ecdoaas- 1  £■.  c,  C. 
ticitl  prerogative  which,  as  we  have  seen,  had  always  been  37- 
maintained  by  Kngli.th  law ;  and,  secondly,  the  papal  usurpations 
from  the  Crown  by  provisions,  appeals,  and  annates.    These  (.'ndcr 
were  recovered  by  two  statutes.    The  Act  in  Restraint  of  Pay-  Henry  VIII. 
meni  of  Annates  was  |>assed  provisionally,'  Ibeii  confirmed  by  <  Gcc  and 
the  king  in  letters  intent  on  July  g.  1533,  and  finally,  con- "»"'y> 
firmed   and   supplemented    by   parliamentary   statute.'      The  Jj_  ^_  c_ 
Act  of  Supremacy  or  the  Style  of  Supreme  Head,  defined  tlie  aia 
king's  position  as  that  of  'the  only  supreme  head  on  earth  of  *(>«: and 
the  Cliurch  of  England."     It  gave  to  the  head.thip  two  set*  J^^''''  * 
of  functions — one  which  bos  been  described  as  indeterminate,  jr.  ir,  C 
consisting  of  such  powers  as  were  supposed  to  be  inherent  in  "^■ 
the  title  of  head,  namely,  llic  enjoyment  of  the   honours, 
dignities,  privileges,  &c.,  to  the  said  dignity  belonging :  another 
<!elcnninate  set  of  functions,  such  as  were  autborixed  by  the 
statute,  itamely,  tlu;  authority  to  visit  and  refonn  all  ecclesias- 
tical mischiefs*    lliit  to  these  two  powers  were  now  added '  Crr  and 
other  two  which  were  included  under  the  head  of  the  royal  "■"'T- 
supremacy.     Thus,  thirdly,  the  king  cbimed  il»e  power  usurped  £,c.  C.  7a. 
by   the  papacy  from   the   Church  of   Ei^land-     I'his  was 
recovered  and  added  to  the  Crown  by  three  statutes.     The 
Acts  in  Restraint  of  Payment  of  Annates  provided  for  the 
appointment  and  conseciatifm  of  buliops  within  the  kii)gdop> 
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The  Act  of  Citations.*  with  a  view  to  limiting  the  power  which 
the  aichliiitlioii  had  exercised  in  virtue  of  his  legate^hip,  for- 
biuJc  any  one  to  be  riled  out  of  his  or  her  diocese.  Finally, 
the  Act  in  KoKtraint  o(  A]>peal9;  which  was  amended  by  t!ie  Act 
for  the  Submission  of  the  Clergy,*  prori^led  for  n|>|)eaU  in 
ecclesiastical  cases  up  to  the  king  in  Clinncer^'.  A  fuuith  &et 
of  powers  included  in  the  loyat  supremacy,  was  made  up  of 
claims  which  tlie  kinji  had  never  hJihcrto  put  fum-ard-  Thus 
the  Act  of  Supremacy  had  given  the  king  authority,  through 
a  vicar-iceneral,  lu  reform  all  ecclesiastical  mischiefs.  IIk  Act 
of  Six  Articles  '  allowed  conimiuions  to  be  given  to  tlie  arch* 
bishops,  bishojis,  and  others  to  hold  quarlerly  sessioiii  for  iJie 
trial  of  those  who  called  in  question  the  delinitions  ariived  at 
b)P  the  Icing  with  Parliament  and  CunvucAtion ;  and  even 
Justices  of  the  peace  were  to  make  a  similar  inquiry  by  the 
hel|i  of  a  jury.  The  Aa  concerning  Christ's  religion  stated 
that  the  king  had  appointed  archtHshops,  bishops,  and  doctors 
uf  divinity  to  declare  the  article!,  of  the  Christian  faith,  and 
enacted  that  all  deiimiions  according  to  God's  uord  and  the 
Gospel,  by  the  kings  advice  and  letters  {latent,  made  by  the 
archbishops,  &c.,  should  have  the  force  of  law.  Finally, 
the  Act  tliat  married  D.C.l.s  should  exercise  ecclesiastical 
jurisdiction,  stickled  not  to  declare  that  the  king  could  exercise 
all  other  manner  of  ecclesiastical  jurisdiction  ;  thitt  archbi^liojiE, 
bishops,  and  archdeacons  have  no  manner  of  ec<:l<:siasi  ical 
jurisdiction  but  by,  under,  and  from  the  king ;  and  that  10 
him  is  given  by  Holy  Scripture  nil  authority  and  power  to  licar 
and  determine  all  causes  cccksiasiical,  and  to  correct  vice 
and  sin  whatsoever,  and  to  all  such  persons  as  the  king  shall 
appoint  thereto.  In  fact,  tliese  Acts  claimed  for  the  kiii({ 
authority  to  declare  articles  of  faith:  but,  further,  the  bst  two 
Acts  siaie  this  pusiiion  in  the  prciimble  af  if  merely  calling 
attention  to  what  was  already  known  and  adinowledged.  Tlie 
error  which  underlay  the  whole  point  of  view,  was  tlie  idea 
tliat  the  exercise  of  jurisdiction  implied  the  right  of  penoult 
direction.  As  the  king,  although  in  theory  present  in  all 
the  couiis,  has  no  riuht  to  take  tlit:  pUix  of  a  secular  judge 
and  administer  juMice,  so  in  ecclcAiasticnl  matters  he  has 
no  right  to  supersede  an  officer  or  to  issue  orders  at  his  own 
pleasure.     Under  Edo'ard  VI  the  action  of  the  new  power 
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acquired  by  the  king  «s  Head  of  Ihc  Church  was  pushed  even  Under 
furtlier  thwi  it  had  been  under  Henry  VUI,  Iwth  Orders  of^"^^'- 
Council  and  Actx  of  I'arliament  t>eing  used  for  the  purpose 
Three  illustrations  will  suffice,    (i)  Wiih  Kgud  to  the  ap- 
pointment of  bishops,  the  first  Act  in  Restraint  of  Paymenl  of 
Annates,'  pssscd  before  the  final  breach  with  Komc,  provided  '  (jtruinl 
thai,  in  the  case  of  e«ry  one  who  was  presented  to  the  court  'j,"Jg^ 
of  Rome   by  the  king  to  be  bishoi>  or  any  diocese  within 
the  realm,  if  the  pope  delayed  or  restrained  or  denied  liis 
appointment  by  bulls  oc  in  any  other  way,  the  king's  nominee 
should  be  consecrated   by  the  archbishop.      It   was  natural 
thai  in  the  second  Act '  this  menace  should  be  superseded  ■  /UA 
by  the  dcHnile  provision  that  the  election  to  biihoprics  should  *^»«* 
be  made  by  the  deans  aiid  chapters  of  cathedrals  under  tlie 
king's  licence  and  letters  missive  naming  the  person  to  be 
cho.tcn :  and  that  in  default  of  mch  election,  the  kin^t  should 
present  by  his  letters  patent.     By  one   of  the  earliest   Ads  '  E^*-  VI. 
of  l!^ii'aid  VI's  reign  this  last  method  was  made  the  rule, ''  '' 
and  it  waj  [wovidcd  that  in  every  case  bishops  should   lie 
appointed   by  letters   patent  without  ciiJier  the  king's  f^n^i 
filin  or  letters  missive,    (i)  With  regard  to  the  furisdietion 
of  ecclesiastical  officers,  at  the  beginning  of  Kdward  VI's  reign 
Cranmer  and,  possibly,  other  bishops  renewed  their  commis- 
sions for  (he  exercise  of  their  ordinary  jurisdiction,  as  if  its 
efficacy  were  dependent    on  each   individual  so\'eretgn.      Jn 
the  same  spirit  another  Act  of  the  same  year  provided  that 
all  procestcs  in  the  ecctesiastical  courts  should  run   in   the 
king's  name,  since  their  jurisdiction  was  derived  from  him  and 
no  courts  were  held  by  Jiny  authority  other  than  that  of  the  king. 
During  the  same  reign  two  general  royal  visitations  were  carried 
out — the  firtt  in  1547,  to  press  on  the  reformed  doctrines;  the 
otlier  in  1 549,  to  enforce  the  use  of  ilie  Bnglisli  Prayer  Rook : 
and  during  each  of  these  visitations  tlie  powers  of  the  bishops 
werw  suspended.     (3)  Doctrinal  changes  were  carried  out  by 
the  same  means.     In  1547  a  book  of  Homilies,  and  in  1548 
a  new  Cwnmunion  Office,  were  publjshud  and  enforced  by 
authority  of  the  king  alone.     So  powerful  had  the  title  ai>d 
authority  included  in  the  royal  supremacy  become,  that  even 
Mary,  with  all  her  desire  for  the  restoration  of  t)ie  papal  power,  Unlcr 
did  not  scruple  to  use  it  at  the  vet)-  beginning  of  lier  reign  for  ^''"y- 
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the  iwofold  purpose  of  repealing  the  Acts  of  EdwArd  VI's  reign 
and  ihus  restoring  the  Church  to  the  position  in  whirh  it  wiis 
left  on  the  death  of"  Henry  VIII ;'  and  of  isiiuin):  Injunctions ^ 
after  the  manner  of  Cromnell  and  Cranntcr,  for  the  deprivai  ion 
of  the  nurried  clergy  and  other  adminiitrative  acts.    The  first 
statute  of  Elizabeth's  reign  wa»  the  Act  of  Supremacy,*  which, 
though  reviving  ten  statutes  of  Henry  VIIl's  reign,  did  not 
include  among  them  Henry's  Act  of  Supremacy.     It  conse- 
quently abolislicd   the  claim  to  the  title  of  Supreme  Head 
which  Eliiabeth'3  advisers  represented  to  her  a.i  unscriptural. 
The  title  was  changed  10  Supreme  CrOvernot ;  and  as  Eliabelh 
had  no  intention  of  parting  with  the  exercise  of  the  ecclesias- 
tical supremacy,  all  ancient  }uri»clictiun  over  courts  and  persons 
was  tcsiorcd.     It  has  been  noticed  already  that  the  Act  of 
Supremacy  abo  empowered  the  Queen  to  ap|>oint  a  commis- 
sion with   extensive   powers,   which  armed  tlie  Crown   with 
irresponsible  authority  and  was  the  germ  of  the  Hi{[h  Commis- 
sion Court.     It  wtis  by  virtue  of  this  same  supremacy  tliat 
another  set  of  Injunctions '  was  published,  enfurcihte  by  this 
coinmi.ision.     And  yet  at  the  same  time,  while  the  power  of 
the  Crown  was  thus  extended  and  strengthened,  the  method 
of  procedure  was  altogether  more  moderate     Thus  (i)  the 
Act  of  Supremacy  restored  the  mode  of  election  of  bbhops 
by  chapters  and  in  accordance  with  the  Mtge  d'ilirt  of  the 
down :   moreover,  (ii)  to  (Convocation  was  (;iven   the  duty 
of  reducing    the    forty-iwo  Artides   to    thirty-nine,  and    of 
authorizing  a  second  book  of  Homilies :   though  it  will  l>e 
remembered  that  Elizabeth   used   her    power    to   annul,   as 
well  as  to  authori^ie,  canons  of  Convocation :   (iii)  Parliament 
was  at  the  .tame  time  carefully  restrained  from  meddling  in 
ecclesiastical  laws.     Elizabeth   and  the  early  Stuarts  stoutly 
maintained    the  inviolable  nature  of   the   royal  supremacy. 
Parliament  might  have  a  share  in  Uxation  and  legislation,  but 
the  Church  «-as  parallel  to  and  not  a  depanmeni  of  the  State, 
and,  consequently,  the  dealings  of  the  Crown  with  the  Church 
were  not  matters  for  Parliament  to  discuss.     This  attitude  could 
be  maintained  only  so  long  as  the  nationality  of  the  Church 
was  insisted  on  and  formed  a  link  betneen  Parliament  and  the 
Crown.     But  after  the  Restoration,  when  Charles  II  used  his 
royal  supremacy  to  publish  his  two  Declarations  of  Indulgence, 
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Parlian>ei)t  in  each  aae  compelled  liim  10  withdraw  them. 
The  atti^nipis  of  Jnmes  II  to  use  the  royal  supcemacy,  u* 
Mary  bcfori:  him,  to  pave  the  way  for  reconciliation  with 
Rome,  only  hastened  on  the  transference  of  authorit}'  in 
this  respect  also  from  the  Crown  to  Pariiamcni,  Outwardly, 
the  Crown  still  possesses  the  old  powers  of  Head  of  the 
Church.  CunvocAtioci  ix  ^Linimoned  and  dismissed  by  the 
king,  and  It^islates  only  with  the  royal  assent ;  ai>i)eal  from 
the  ecclestastical  courts  has  lain— before  1831,  to  the  Ciomt 
in  Chancery ;  since  chat  date,  10  the  Ctown  in  Council.  But 
the  establLshmcnl  of  the  Church  means  djotc  than  this.  Non- 
conformity has  been  rccogni/cd  at  first  by  tolexation  of  its 
members,  then  by  their  actual  inclusion  in  the  ranks  of  active 
eitiiens.  But  potentially  every  Englishman  is  a  tuember 
of  the  National  Church ;  and  thus,  although  there  is  no 
guarantee  that  a  single  member  of  the  House  of  Commons 
should  be  an  actual  member  of  the  Church  of  England,  yet 
Parliament  has  the  right  of  interfering  by  legislation  in  its 
internal  concerns  to  an  extent  perhaps  difficult  to  realix£ ; 
while  the  law  courts  have  tlie  duty  of  considering  cases  in 
which,  through  disputes  over  property  or  contracts,  the  doc- 
Irtnes  of  the  Church  themselves  may  be  subject  to  legal  and 
secular  interpretation.  'Hie  adrantagcs  of  a  religious  establish- 
ment may  be  open  to  debate ;  but  those  who  desire  all  the 
advantage  without  any  of  (he  necessary  compromises,  should 
feel  that  they  must  make  their  choice  between  a  greater  and 
a  lesser  evil. 

g  91.  Now,  a  chief  cause  of  the  Reformation  mcn-ement 
had  been  the  growth  of  the  sentiment  of  nationality  in  Western 
Europe  as  against  the  universal  claims  of  the  papacy.  In 
England  old  feelings  of  independence  and  hatred  of  foreign 
interference  had  been  rei'ivcd,  and  had  found  expression  in 
that  idea  of  the  Commonwealth  which  is  a  familiar  thought  of 
EUcabcthan  writers.  For  the  proper  protection  of  that  Common- 
wealth it  was  necessary  thai  the  ruler  should  have  cogniunce 
of  both  the  religious  and  the  secular  sides  of  the  nation's 
life ;  for,  whatever  else  it  might  be,  its  religion  was  a  powerful 
bond  of  union  in  the  State.  Thus,  without  pretending  in 
theory  to  dictate  or  in  any  way  to  notice  religious  beliefs, 
except  in  so  far  as  such  beliefs  tended  to  the  undoing  of  the 
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Common  wealth,  the  soveieign  considered  il  iinj>cTative  that 
lie  should  demand  Tiom  his  Hubjectt  an  outwnrd  uniformity 
of  religious  practice,  which  should  at  lvn«t  aflord  a  guarantee 
that  they  were  not  di^aAccted  citizens.  But  the  \-ctt  feeling 
which  led  the  Crown  to  disown  any  intention  of  inquisitorial 
judgement  over  belief,  betrayed  a  consciousness  that  such 
belief  was  a  matter  for  each  individual  tn  settle  nith  himself. 
This  wiLS,  in  reality,  to  concede  the  whole  Pn>testant  ]>osition. 
Hercxy  had  so  olicn  come  to  nuihinjc,  because  the  Roman 
Church,  while  ijiaring  the  heretic,  had  exterminated  his 
opinions.  But  the  Tudor  sovereigns  practically  made  room 
for  the  heresy,  though  they  punished  the  individual  It  is 
little  wonder  then  that  the  country  swarmed  with  men  to 
whom  the  judicious  but  cold  compromise  of  the  Klizabcthan 
church  was  distasteful.  On  the  one  xido  stood  the  adAtrrn/i 
of  /ioman  doctrint  and  ditdpline  in  its  entirety,  regarding 
England  .u  a  lost  inheritance,  and  obliged  to  rely  upon  foreign 
aid,  Treaicd  at  first  as  politically  dangerous  through  their 
obedience  to  an  aliun  authority,  as  ttie  stnigfjle  with  Parlia- 
ment proceeded,  they  \K^n  tu  be  courted  by  the  early  .Stuarts 
as  u{>lioldcrs  of  the  divmc  right  of  kings;  while,  as  the  Noncon- 
formists in  the  Church  bccanii;  more  pronouncedly  Calvinistic, 
the  assertion  of  the  Catholic  iK»ition  of  the  English  Church 
diapo^d  the  Caioliiit?  divines  to  claim  kinship  with  Rome, 
and  made  them  ^em  to  be  doing  everything  to  bring 
about  an  union.  Neither  James  1  nor  Cliarlcs  I  would  uvcr 
have  betrayed  the  Church:  Charlet*  sons,  on  the  conlrar>-, 
did  everything  to  undermine  her  power,  and  Romanism  once 
more  bccami.-  the  badge  of  a  political  parly,  it  was  only  after 
all  possible  danger  to  the  succession  to  the  iJiione  had  been 
ica  some  years  removed,  that  those  who  tiad  retained  the  old 
faith  amidst  many  difficulties  and  dangers,  began  once  mote 
to  be  treated  as  fellow-citiicns.  On  the  other  side  vrcr* 
i)  PfoicM  ranged  the  Pn^tmiHli  m  the  widest  scnue,  whether  Noncon- 
formists or  furilans  proper,  who  were  willing  to  remain 
members  of  the  Church  provided  certain  changes  in  outward 
ccremonisl  wac  made;  or  Presbyterians  opposing  to  epis- 
copacy the  divine  {[ovemincnt  of  a  hoard  of  presbyters ;  or 
Indcpcndcnts,  as  yet  called  Brownists  or  Barrowists,  who 
claimed  for  each  congregation  the  right  of  self-control.     The 
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Mhool  of  Andrewes  and  l-aucl  i^howed  the  incompalil^ilily 
betwt^n  ilie  Calvinistic  tht-olugy  of  lh«  l*i]iiuns  and  ihe 
Catholic  doctrines  which  ihcy  impicssctJ  upon  the  Ch<m:h ;  the 
republicanbm  of  the  Presbyterians  never  really  obtained  u 
hold  in  England ;  the  democratic  system  of  the  Independents 
caused  the  Church  to  identify  herself  mote  than  ever  with  the 
monarchy.  At  the  same  time  I^Tltament  nas  in  the  hands  of 
the  t'uritans;  repressive  legislation  against  I'uritani.wi  was 
imj>o0iblc ;  but.  in  the  disciplinary  authority  vested  in  Ihe 
royal  supremacy,  the  Cro»n  found  a  far  readier  means  of 
coercing  those  who  professed  to  remain  menibers  of  the 
National  Church,  but  who  desired  to  effect  certain  alterations 
which  should  n-movc  it  to  a  safer  distance  from  what  they 
conceived  CO  be  the  erroneous  Roman  model.  Itut  the  triumph 
over  the  monarchy  worked  for  the  benefit  of  the  extreme 
section  of  their  party,  who  tnight  be  described  by  way  of 
Ulustntion  though  not  of  analogy  as  the  religious  Jacol)ins ;  the 
discredited  I'uriuns  hung  their  heads  before  the  fervent  loyalty 
and  vindictive  churchmanship  of  the  Parliament  of  the  Resto- 
ratioiL  Schemes  of  compichcnsion  were  vain,  and  the  I'uritans 
themselves  rejected  an  indulgence  of  their  worship  which  must 
be  enjoyed  in  company  with  the  Romanists.  At  the  same 
time,  the  attitude  ol  the  C'liurch  had  turned  ihem  from  Non- 
conformists— thai  is,  persons  unwilling  to  conform  to  ceclain 
outward  ceremonials — to  Dissenters,  or  persons  who  differed 
altogether  from  the  doctrines  of  the  Church  and  stood  outside 
her  pale,  repudiating  and  repudiated.  liut  allhou(;h  the 
Church  sJiowed  herself  more  than  witling  to  continue  her 
services  to  the  Crown,  it  was  the  Crown  itself  which  cast 
her  off  and  sought  to  betray  her.  The  Church  bL-cime  a 
powerful  emblem  of  nationality ;  and  while  her  existence  in 
nominal  supremacy  seemed  to  guarantee  Ihe  country  against 
outside  interference  from  Rome  and  uitema!  anarchy  from 
a  too  rampant  individualism,  the  false  pooilion  in  which  the 
Church  had  been  placed  producetl  a  considerable  loss  of 
enthusiasm  in  her  ranks,  and  rendered  her  willing,  at  any 
rate,  to  tolerate  the  worship  of  those  who  had  made  common 
cause  with  her  against  the  Romanists,  and  uhimatcly  to  con- 
nive at  their  participalion  in  the  government.  From  such 
toleration  to  legal  recognition  was  a  natural  step,  but  it  tO"* 
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some  lime  10  accomgilish.     I'rejudice  wax  slronf[  where  arga-l 
menl  was  iraik ;  and  the  uttcranrcs  of  a  few  persons  whose 
politics  wcfc  more  prominent  ihan  their  ict^on,  were  imei- 
prctcd  as  expressing  the  opinions  of  the  whole  rdigious  section 
to  which  they  nominally  belonged. 

There  were,  then,  two  bodies — the  Catholic  and  the  Pro- 
t»Uini  Dissenters— against  whom  the  Church  found  It  neces- 
sary to  jirotcet  herself,  and  lo  whose  faith  she  ultimately 
extended  a  legal  recognition.  The  position  of  the  two  bodies 
was  so  diflcrcnt  that  it  will  be  nrcU  to  treat  them  »rparately. 
In  each  case  the  process  will  be  similar;  Tor,  it  will  be  neces- 
sary to  notice  in  order,  first,  the  restraints  imposed  upon  their 
religious  worship  and  the  disabilities  in  civil  life  attached  to  all ' 
who  were  not  professing  members  of  the  Church,  and  then 
the  gradtud  withdrawal  of  these  restraints  and  disabilities. 

Tlic  measures  of  the  legislature  against  Romanists  may  be 
marked  off  into  two  periods.  The  first  of  these  was  coextensive 
with  the  reign  of  Eliubeth  and  the  early  year*  of  James  I. 
Until  1570  religious  legislation  waa  occupied  with  a  dt^mlhno/ 
:Ai  position  of  the  National  Chureh  under  the  protection  of  the 
Crown.  This  had  been  begun  by  Henry  VlU's  Act  of 
Supremacy,  and  ronlinued  by  Edward  Vl't  two  Acts  of 
Uniformity,  which  enforced  the  use  of  the  two  Prayer  Books  in 
succession,  under  penalties  which,  in  the  Act  of  1549.  extended 
to  imprisonment  for  life  for  the  third  offence.'  Tlie  reaction 
under  %tary  neceisitatcd  the  re-enacimcnt,  on  Rlixabcth's 
accesMon,  of  the  Acts  of  Supremacy  and  Uniformity.  Tlie 
former  laid  upon  all  beneficed  clergy  and  all  civil  officials  of 
the  Crown,  on  penalty  of  forfcinire.  an  obligation  lo  lake  the 
oath  of  supremacy  renouncing  the  spiritual  jurisdiction  ofe*'cry 
foreign  prince  or  prelate.  The  latter  -  forbade  the  use  of  any 
but  tiie  Uook  of  Common  Prayer  and  therefore,  by  implication, 
the  saying  of  mast ;  while,  in  order  to  enforce  attendance  ai  | 
church,  it  imposed  a  fine  of  one  shilling  on  all  absentees  on 
Sundays  and  holytUys,  Three  years  later  the  aboni^c  con- 
spiracy of  the  Poles  gave  the  excuse  for  another  Act  which 
rendered  all  in  holy  orders,  whether  beneficed  or  not,  all 
recipienu  of  University  degrees,  and  all  lawyers,  liable  to 
be  called  on  to  take  the  oath  of  supremacy.  A  refusal  pro- 
tracted beyond  three  niontlis  niade  the  recusant  guilty  of  high 
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treason.     The  obligation  wns  rurtbcr  imponcd  on  all  memben 
of  the  House  of  Commons,  but  Roman  Catholic  peers  were 
saved  for  more  than  a  century  by  Elizabeth's  dcclarBtion  of 
confidence  in  the  heicdil^ry  councillors  of  the  Crown.'    So '  t'roiheru, 
far  nothing,  except  by  imp] ligation,  had  been  enacted  in  the  39- 
nature  of  a  pruiicnplioii  of  RoinaniHts  as  such.     But  in  1571 
the  bull  of  deposition  iuucd  by  Po[)c  Pius  V  a^inst  Elintbuth 
in  thi;  previous  year,  called  forth  a  measure  of  direct  deftntt. 
Tilt  [lenalties  of  high    treason  were    threatened    to  alt  who  13  Ellt 
published  bulls  from  Rome  or  who  absolved  or  reconciled  '■  "• 
others  or  were  theinsetres  reconciled  to  the  Church  of  Komc ; 
in  otlier  words,  all  priests  exercising  their  functions  and  all 
converts.*    The  s>itetniitic  attack  of  the  Jesuits  which  began '  IHi.  fo 
in   1580  called  forth,  for  the   first  time,  effeniivt  legislation 
against  the  .adherents  of  Rome.     An  Act  of  1581,  while  re-  23  ElU. 
pcating  the  threats  of  the  previous  Act,  and  increasing  the*-  '■ 
penalty  imposed  by  tlie  \tx  of  Uoifonnity  on  aboentees  from 
church,  to  £,30  a  month  or  imprisonmejit  until  they  conformed, 
also  subjected  (o  fine  and  imprisonment  the  celebrant  and  the 
willing  attendant  at  a  mass.'    A  later  statute  authorized  the  *  md.  74. 
seizure  of  two-thirds  of  the  delinquent's  lands  and  goods.* '  Itiid.  88. 
In  1584  the  Jesuits  themselves  were  attxcjced  in  a  law  which  >?  1'lu- 
not  only  commanded  all  kinds  of  priests,  whether  Jesuits  or  ^' '' 
others,  to  leave  the  country  in  forty  days  under  penalties  of 
hijjh  treason,  but  even  adjudged  all  who  harboured  them.io* /#M:  gj. 
lie  (guilty  of  felony,  and  threatened  with  fine  and  imprisonment  ^^  '■'"^ 
any  who  knew  of  their  presence  in  the  country  and  did  not  Mt.' 
inform  against  them.*     A  final  Act  of  this  reign  aimed  against  ^^m^ 
the  laity,  forbade  the  persons  who,  for  the  first  lime,  were  c.  i. 
described  as  '  Popish  recusants,'  to  move  more  than  Ave  miles  <59>- 
from  tlieir  usual  place  of  residence  under  pain  of  forfeiture  of 
all  ihcir  possessions.''    'Hie  (jeneral  elTect  of  these  laws  was  *  Pmihero, 
that  ihcy  'compelled  ever)-  Catholic  to  attend  the  At^lkan  9*'       . 
service,  sup[}rc3sed  absolutely  and  under  crushing  penalties  Hutiy, 
the  celebration  of  the  mass,  proscribed  the  whole  C^ithotic  4<)9- 
])riesthood,  and  made  it  high  treason  for  any  F.n)i;liKh  priest 
from  beyond  the  sea  to  come  to  England,  for  any  Catholic 
graduate  to  refuse  for  the  third  time  the  oath  of  supremacy, '  I.*ckr. 
for  any  Protestant  to  become  a  Catholic,  or  for  any  Catholic  ^'"'  f 
to  convert  a  Protestant.''  Nor  were  these  laws  alloft-ed  to  ajj. 
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remain  inoperative.  About  loo  perM>ns  sufTered  tlie  extreme 
penalty  of  death,  of  whom  ihc  majority  were  prit-Ms ;  and  dc- 
sjiita  Burleigh's  prott-stntion  that  no  one  was  pui  lo  death 
solely  for  his  religious  opinions,  more  than  half  the  victims 
perished  after  all  danger  of  foreign  interference  had  been 
pemoved  by  the  destruction  of  the  Armada.  Eliiabetb's  suc- 
cessor began  with  every  intention  of  leniency,  lieing  greeted 
on  hi*  accession  by  ih*:  pojie  and  helpt-d  in  ihc  di'oovery  of 
plots  by  the  leading  Romanists  in  England.  Mo  dc»ir<.-d  to 
leave  ihc  laity  in  jwacc,  and  ihcrclbrc,  shortly  after  his 
accession,  he  remitted  the  fines  incurred  under  Elizabeth's  laws. 
But  at  the  same  timi.-,  he  hoped  spiritually  to  starve  them  into 
imion  with  the  National  Church  by  Imnishing  (he  |iricns.  This 
'  ProihfKi,  wn.^  done  by  proclamation,'  and  for  further  security  in  case  of 
4i».  need,  all   Eliubcth's  penal  legislation   sras  confirmed.^     But 

'  ■  '^^'  such  a  policy  left  James  the  victim  of  circumstances.  A 
runiom  of  his  own  intended  conversion  caused  him,  in  seir- 
justtfication,  to  enforce  Ihv  reaisancy  fines;  and  lh«  Gun- 
powder I'lot,  which  was  the  result  of  this  return  lo  scvcrily, 
was  the  occasion  of  the  enactment  of  the  severe  law  of  1606, 
by  which  not  only  was  every  Roman  Catholic  debarred  from 
the  profeuions  of  tlie  taw  and  of  medicine,  and  forbidden 
to  net  as  a  guardian  or  irujitee,  but  he  was  compelled  to  take 
ft  more  stringent  oaih  of  allegiance,  which  contained  a  denial 
of  the  pajial  power  to  depose  kings,  and  bis  house  was  liabh: 
10  be  visited  by  magistrates  in  search  of  arms.  Uut  above  all, 
it  was  enacted  that  every  recusant  should  receive  '  Ihc  blessed 
sacrament  of  the  i j)rd's  Supper '  at  least  once  a  >'ear  in  his 
parish  church  under  penalty  of  a  fine  of  j£6o  or  the  forfeiture 
of  two-third'^  of  his  lands.^  This  was  the  lieginning  of  the  us^ 
of  l/u  iaeramoilisl  Utt,  which,  i)erhaps  more  than  any  other 
single  cause,  degraded  the  ordinances  of  the  Church  in  the 
next  century  to  a  mere  guarantee  of  political  opinions. 

The  unwillingiiCHs  of  tlie  kings  rendered  imposuble  any 
further  anti-Catholic  legislation  under  the  fin-i  two  Stuarts. 
Jamea  desired  to  propitiate  Spain,  and  he  and  his  son  promised 
to  humour  France  by  a  relaxation  of  the  penal  laws.  The 
unly  hope  of  the  Romanists  lay  with  the  Crown,  so  that  under 
the  Commonwealth  they  were  proscribed  along  with  all  Church- 
men, for  political   as  much  as   for  reli^ous  opinions,     '['he 
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il  Church  or  the  Restoration  attadccd  primarily  the 
Commonwealth's  men  in  the  nets  called,  soincwhat  mislMdingly, 
the  Clarendon  Code.  [ncid«-n tally,  of  course,  [he  Romanists 
were  also  hii  by  ihc  prohibition  of  all  ser^-ices  except  those  of 
the  Church  and  the  apphcalion  of  the  sacramental  test  to  all 
cindidaics  for  municipal  office.  Charles  Il's  attenipt.s  In  the 
inieresl  of  the  KoinanislH,  both  at  indulKenci;  and  at  irompre- 
hension,  failed,  and  Parliument  j>roceedcd  to  close  all  nventies 
to  tliera  by  the  Tetl  An  of  1673,  ICIixabeth's  Act  of  Supremacy 
did  not  make  ihc  osilh  conlained  in  the  Act  a  necessary  quali- 
(iculion  for  any  office  cNCcpl  membership  of  the  House  of 
Commons ;  and  both  by  neglect  <if  the  Act  and  by  the  use 
ofdisingenaous  explanations  of  the  oath  when  taken,  RonianiHiK 
had  held  offices  in  the  State.  At  the  moment  of  the  passing 
of  the  Act,  the  Treasurer,  l-ortl  Clifford,  and  the  l.ord  High 
Admiral,  the  Dulce  of  Yoik,  were  both  avomwd  Roman  Catholics, 
It  was  now  enacted  that  all  holders  of  temporal  office  must 
receive  the  sacrament  according  to  the  rites  of  the  Church  of 
Ivngland  and  must  make  a  declaration  that  they  rejected  the 
doctrine  of  transub&tanlJation.'  The  two  statesmen  resinned 
their  posts,  and  five  years  later  the  Commons,  after  several  un- 
successful altemiHs,  obtained  the  assent  of  the  Ixtrds  10  the 
imposition  of  a  test  on  members  of  both  Houiie«,  consisting 
of  the  oaths  of  allegiance  and  supremacy  and  a  declaration 
that  the  worship  of  the  Church  of  Rome  is  idolatrous.  The 
requirements  of  this  statute  were  nothing  new  to  members 
of  the  House  of  (rommons ;  but  for  ihc  first  time  ibty  were 
made  n]>plicable  to  the  House  of  Lords,  and  caused  the 
exclusion  of  about  twenty  peers,  although,  much  to  the 
chagrin  of  the  country  juatty,  the  Dulie  of  \'ork  was  specially 
exempted  from  the  operiition  of  the  »tatute.  Indeed,  it  was 
this  exemption  which  led  directly  to  the  introduction  of  the 
Exclution  Bill  The  Calvinism  of  WLIlbm  111  did  not 
prevent  him  from  having  dealings  with  the  pope  against  their 
common  enemy,  Louis  XIV;  and  the  Tory  parly,  in  feigned 
alarm  and  with  a  real  desire  to  annoy  the  king,  passed  an  Act 
in  170a  which  has  been  described  as  'perhaps  the  darkest 
blot  uiKin  the  history  of  the  Revolution.'  The  intention  of 
the  Act  was  to  drive  the  Romanist  proprietors  of  land  out  of 
the  countr)-.     It  required   that  all  jtdheicnts  of  tlu:   popish 
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religioii  should,  within  six  months  of  renchii^c  the  age 
cighlL-cn,  take  the  oAths  of  alleguitcc  snd  su|>Tcmary  and  sub- 
scribe (be  decbration  of  1673  aiid  1678  against  transutnunlia- 
tion  and  the  worship  of  taints.  The  i>cnaltics  for  neglect 
weie  an  incapacity  tu  [lurchatc  land,  and  the  iransfcicnce  of 
an  inheritance  to  the  nvxl  of  kin  who  was  a  Protestant.  Not 
was  this  all.  Perpetual  imprisonment  was  denounced  a^rutt 
all  priests  exercising  theii  functions  and  all  papists  who  kept 
schools  or  took  part  in  tlie  instruction  of  youth ;  nor  were 
children  to  be  sent  abroad  to  be  educated  as  Rontan  Catholics. 
The  discovery  of  any  who  contravened  this  statute  was  en- 
couraged by  a  rcw.ird  of  jC*°°-  '^'^  En);li.ih  Parliament  was 
merely  imitating  some  of  th<;  ferocity  of  its  Irish  contemiwrary ; 
but  the  staiQlc  seems  to  have  ukcn  little  effort,  even  when  ii 
was  capped  by  die  e<)ually  stringent  Acts  passed  in  the  early 
years  of  Geo^e  I's  rdgn.  Ky  these,  the  oaths  of  allegiance  and 
supremacy  and  of  abjuration  of  the  I'retcnder  were  to  be  taken 
by  all  civil  and  military  officers,  members  of  colleges,  teachers, 
preachers,  and  lawyers;  the  two  oaths  could  at  any  time  be 
tcnderc<t  by  two  jusiicei  of  the  peace  to  any  Romanist  whom 
they  ref;:ardcd  as  disaffected,  and  his  refusal  to  lake  them 
rendered  him  liable  to  the  [wnaltifs  of  recusancy.  Moreover, 
Catholic  landowners  who,  despite  the  Act  of  1700,  had  main- 
tained their  estates,  were  required  to  register  them  together 
with  all  future  conveyarKes  and  wills.  Not  was  this  all ;  for, 
the  annual  Act  which  established  the  land  tax  imposed  it  on 
Catholics  at  a  double  rate,  and  in  ■  721  an  additional  Ux  was 
levied  on  their  property. 

Such  were  the  chief  provisions  of  the  penal  code  which,  had 
it  been  executed  to  the  letter,  would  have  exterminated  the 
adherents  of  Rome.  'I'hese  may  haie  been,  as  a  writer  of 
their  religion  has  descrilied  them,  a  half  prosaibcd  ati 
socially  ostia<:i]x-d  section  of  Fnglish  society ;  but  they 
their  continued  existence  in  comparative  M:curity,  to  the  gene 
indifference  of  the  people  and  the  admirable  conduct  of  Ih 
judges,  who  refused  to  subordinate  the  law  to  the  jKtiy  spit 
of  personal  enemies.  The  Acts  of  George  I's  reign  arc  almos 
justified  by  the  disaffection  of  the  Romanists  10  the  reigning] 
family,  and  they  exprerised  more  nearly  than  might  be  supposed, 
the  feeling  still   cherished  by  the   Cngtish   (leople  generally 4 
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apiinsl  ihc  Roman  Caiholirs.  For,  the  finil  successful  iHlcmpi 
at  relaxation  was  followed  by  ihc  git-atctt  riol  recorded  in 
English  histoi)'.  In  1778  Sir  Grorgc  Savile  procured  the 
passiiti;  of  an  Aci  by  which  the  {>enallies  denounced  by  the  18  Geo.  Ill, 
Act  of  1700  against  popish  priests  and  schoolmasters  and'-  ■ 
Roman  Citliolic  heirs  or  purchasert  of  land  «crc  removed, 
]>rov)ded  they  took  a  special  oath  abjuring  not  only  the  Pre- 
tender, but  also  (he  temporal  jurisdiction  and  deposing  power 
of  the  pope,  and  the  doctrine  that  faith  should  not  be  kept 
iWilh  heretics  and  that  heretics  may  he  lawfully  put  to  death. 
e  proposed  extension  of  this  Act  to  Siotland  roused  an 
unexpected  amount  of  popular  feeling,  which  culminated  in 
the  Cordon  riols.  For  four  days  London  remained  entirely  tjSo. 
in  the  hands  of  the  mob.  But  Parliament  Huck  to  its  Act. 
The  iKtitions  for  repeal  of  the  late  statute  wcr«?  met  hy  a  series 
of  resolutions  moved  by  Uurke,  with  the  approval  of  the 
Government  of  the  day,  rindicating  the  Act  and  condemning 
the  misrepresentations  to  which  it  had  been  subjected,  'ITie 
only  concetnoru  stigmatized  by  an  historian  as  'unworthy,' 
was  a  bill  also  introduced  by  Savile,  forbidding  Romanists 
to  teach  the  children  of  Protestants;  but  it  was  thrown  out 
in  the  House  of  I^rds.  But  this  Act  had  done  nothing  to 
remove  tlie  tlisabilities  of  Catholic  landowners  or  the  dts- 
qualificaiions  for  nearly  all  the  professions,  under  which  the 
whole  class  of  Romanists  laboured.  The  removal  of  some 
of  these  wa.i  the  object  of  Mr.  Mitford's  Catholic  Relief  \ci 
of  1791.  It-i  introduction  was  preceded  by  a  statement  of^I'^^*^'"- 
opinions  obtained  from  a  number  of  foreign  Univenilieii 
Against  the  power  of  the  Roman  Church  to  interfere  in  civil 
aifiurs  in  EngUnd  or  to  rclcate  English  subjects  from  the  oath 
of  allegiance,  and  against  the  supposed  Romanist  bdief  that 
faith  should  not  be  kei>I  with  heretics.  Thi.-t  was  followed  by 
a  protestation  of  t)ie  leading  Roman  Culholics  to  Parliament 
in  condemnation  of  the  doctrines  commonly  attributeil  to  ihetn 
on  the  subject  of  the  papal  power  of  deposing  or  licensing  the 
murder  of  tovereigru.  It  was  on  this  protestation  and  in 
imitation  of  an  Irish  Act  of  1774,  that  an  oath  was  framed 
which  freed  its  recipients  from  many  penalties  aad  disabilities. 
Thus  the  statutes  dating  from  Elizabeth's  time  against  |>opish 
recusants  were  abolished,  and  the  bw  recognized  the  exercise 
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of  Catholic  worship  and  the  cxisicnci:  of  Catholic  school). 
Moreover,  Komjinist  landowners  were  (reed  from  the  ncccssilyj 
of  cDrolling  their  wills  and  deeds,  and  were  no  lon^ei  liable, 
on  the  summons  of  two  justices  of  the  peace,  to  condemn 
ihenixeU-es  by  refuiing  n»  Like  the  oath  of  »uprvmac]r  or ' 
make  »  drclnnitioi)  against  transubstantiatiun.  Finally, 
restrictions  on  the  exercise  by  Catholics  of  all  profesaons 
connected  with  the  law  were  removed,  and  Catholic  peers  were 
reKiored  to  access  to  the  kin|{,  though  not  at  yet  to  their  pbces 
in  I'arliamenl.  But  the  An  wa*  for  from  complete.  A  number 
of  ri-strictions  were  stilt  inipo:icd.  Thus,  Catholic  ch3(>cl:<  and 
schools,  and  the  names  of  their  priests  and  schoolmasters  had 
10  be  registered,  and  the  services  must  all  be  conducted  with 
open  doors.  No  tieeptc  or  bell  was  allowed  to  the  diapels ; 
no  endowed  college  or  school  mu«  be  founded,  and  no 
monastic  order  introduced  :  no  priest  was  to  w(»t  hh  drewt  or 
to  perform  u  service  in  the  open  sir ;  and,  as  a  fnial  security, 
no  I'rotestant  child  was  ID  attend  a  Catholic  iichool.  It  should 
be  noticed  in  connection  with  this  Act,  that  from  this  lime  ihu 
double  land  tax  was  ti^ularly  omitted  from  the  annual  l^nd 
'lax  Act  by  whidt  It  was  imposed. 

Meanwhile,  in  Ireland  a  penal  code  far  more  searching  and 
proscriptive  than  had  obUtned  in  ICn^land,  wa»  bdnc  subjected 
to  a  gradual  and  steady  relaxation.     A  Mcrie-t  of  laws  passed 
under   William   and   Anne   banished    the    Roman    Catholic 
from  civil  life.     He  could  neither  vote  for  nor  sit  in  Parlia- 
ment, he  wac  excluded  from  the  corporations,  the  magistracy, 
ihc  entire  legal  [itofession,  the  army  and  tlie  navy.     He  was 
denied    the   care   of    youth   whether  as  guandian  or  .ichool^ 
master.     If  he  wa^  not  denied  the  exercise  of  his  religion,  lY 
full  means  of  its  continuance  was  much   hampered  by  it 
proscription  of  all  bishops  and  other  ecclesiastics  claiming  to^ 
exercise  jurisdiction  j  and  while  regular  clergy  were  forbidden,^ 
all  secular  priests  ha<l  to  be  registered  and  were  subsequent!] 
compelled  to  take  the  oath  of  abjuration  of  the  Prctenc 
The  landowner  was  also  worse  olT  than   in   England.     Hi 
could  neither  purchase  nor  inherit  Und,  nor  bcxjueath  it 
will.     He  could  not  intermarry  with  a  Fcotc«tant.     His  estali 
descended   equally    to   all   his   papist   sons ;    but  the  cldeit^l 
becoming  a   Protestant,  could    turn    his   father   into  a   life 
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lanu  *nd  go  ircal  the  fee  simple  of  lh«  Und  ax  bin  own 

Soon  after  llie  middle  of  the  cighieenih  cdniurj'  ihc  rcbsa-  Relaw- 
tion  of  theie  prohiliitioos  was  bi^un  by  the  action  of  ttif  Lord-  """'" 
l.ieuiciiani,  who  in  1 759  ditixicd  thiit  nt.irinci.  ^Iiould  bi:  luiied 
fiom  (h<:  Ronuinist  districts ;  and  the  liccjicc  was  extended 
soon  aftcrwaTds  to  rccruiis  for  the  army.  In  1774,  ibe  finit  I7T4- 
Staiuie  which  dealt  with  the  matter,  merely  allowed  Catholics 
to  attest  their  loyalty  by  talcinj^  before  a  justice  of  the  peace  the 
oath  of  alleginnre  and  mulcin^t  a  Conn  of  declaration  renouncing 
the  Stuarts  and  ccrtuin  doctrines  commonly  attribu led  to  lh« 
Komanisis  ns  lo  the  treatment  of  heretical  sov^-rcigns  and  their 
followers.  Meanwhile,  the  many  attempts  which  had  passed  the 
Irish  Commons  only  to  be  rejected  by  the  English  Privy 
Council,  to  allow  Catholics  to  lend  money  in  monga^^es  upon 
land,  ended  in  the  more  gent^rous  .Vt  of  177S,  which  not  only  1778. 
permitit:d  them,  after  taking  the  oaths  of  the  Act  of  1774,  to 
hold  leases  of  land  and  to  inherit  land,  but  removed  stikc  the 
necessity  of  an  equal  division  amoni;  all  the  sons  and  the 
premium  hitherto  placed  by  the  law  ujion  the  apostasy  of  the  heir. 
All  Act  of  I  783  fiirtbt,T  allowwl  those  who  lixik  the  oaths  of  <78a- 
1774,  to  [lurebaic  and  bcqtioilh  land  xo  long  as  it  wa*  not  in  a 
parliamentary  borough.  It  also  abolished  the  reRisiration  of 
priests  and  the  prohibition  on  die  presence  of  bishops  and 
Tegular  clergy  in  the  country  ;  and  it  opened  thi^  leacinng  pro- 
fession to  Catholics,  provided  they  tud  no  Protentanl  pupils. 
Indeed,  notwitlistanding  the  wide  ptovbions  of  the  Act,  it  was 
limited  by  a  number  of  restrictions,  many  of  which  were  after- 
wards copied  in  the  Enttli.sh  Act  of  1791.  In  1793  the  legal  iT?!- 
profession  was  thrown  open  by  suiiute,  though  Catholics  were 
prevented  from  becoming  king's  counsel  or  judges.  By  the 
same  Act  all  remaining  nrstrictions  on  education,  whether  at 
home  or  abroad,  and  the  severe  penalties  on  the  intermarriage 
of  Protestants  and  Catholics  were  removed.  Finally,  an  Act 
of  1793  did  away  with  th<;  few  remaining  disabilities  under  1793' 
which  Catholics  laboured  as  to  worshi|>.  education,  and  the 
disposition  of  their  property.  Provided  ihcy  took  the  oath  of 
allegiance  and  a  now  oath  of  abjuration  of  certain  iwmktous 
doctrines,  they  could  become  elected  members  of  alt  corpora- 
tions and  receive  degrees  and  hold  offices  of  Dublin  Univiinitjr. 
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Trinity  College  alone  being  excepted.  Tlicy  could  hold  all 
civil  and  military  posts  cjtccpl  the  vciy  highest,  and  'hey 
could  keep  aims  with  certain  rcsirictionB.  They  could  exercise 
the  franchise,  but  wctc  not  eligible  for  seats  in  either  House  of 
Parliamcm. 

In  Eiij^iand,  owing  to  tbe  hostility  or  the  king,  after  1791 
there  was  a  long  pause  in  the  grant  of  further  concessions. 
Pitt's  attempt  to  fulfil  the  expectations  of  tlime  who  had 
hdixfij  him  in  bringing  about  tlie  Irish  Union,  wrought  his 
own  fall;  and  when  in  1S05  !-'o\  took  up  the  cause  of  the 
Catholics,  Pitt  was  found  in  opposition.  After  Fox's  death, 
Lord  Grcnvillc  tried  to  introduce  an  Army  and  Navy  Service 
Bill,  which  proposed  to  extend  to  England  so  much  of  the 
Irish  Act  of  171)3  as  related  to  the  army  and  navy,  but 
without  the  restrictions  which  closed  the  highest  ranks  to 
Calholics.  The  Itinftj  however,  refused  to  ancnt  to  the 
removal  of  these  restrictions,  and  the  ministry  resigned.  It 
was  not  rill  iSu  that  the  movement  in  favour  of  C^tliolic 
Emancipation  became  serious.  The  claims  of  the  Romanists 
were  treated  as  an  open  question  by  the  newly  formed 
ministry  of  'I.OTd  Liverpool,  and  among  the  advocates  of 
complete  concession  were  Canning,  Grattan  and  Marquis 
Wdleslc)'.  Canning's  motion  for  considering  the  laws  relating 
to  tbe  Roman  Catholics  was  passed  in  tl)e  Commons  by  a 
majority  of  139,  but  it  went  no  further:  and  in  the  next 
year  (t8l3).  although  Orattan's  proposal  for  opening  Parlia- 
ment to  them  was  thrown  out,  an  Act  was  pasted  enabling 
Irish  Roman  Catholics  to  hold  in  England  all  the  civil 
and  military  offices  which  the  Irish  Act  of  179J  allowed 
them  to  hold  at  home.  This  was  followed  in  1817  by  the 
more  general  Military  and  Naval  Officers'  Oaths  Bill,  which 
practically  o^wned  all  ranks  in  those  services  to  Roman 
Catholics  and  Dissenters  alike  But  tbe  full  measure  of 
enfranchisement  did  not  come  for  twelve  yean.  Bill.t  were 
rejected  almost  annually,  until  the  pressure  of  the  Catholic 
Associaliun  and  the  disaflected  condition  of  Ireland  forced 
the  Tory  government  of  the  Duke  of  Wellington  and  Sir 
Robert  Peel  to  concede  the  demands  of  the  adTOCatcs  of 
emanciption  at  the  same  lime  a«  they  sup]>ressed  the  for- 
midable as.sodalion.     By  the  Catholic  Kmancipation  .\cts  of 
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1829^  a  new  oaih  was  substituted  Tor  the  oatb  of  supremacy,  lo  Geo.  IV. 
and  Koman  Catholics  were  110  lunger  debaned  from  either  *■?■!'• 
House  of  Parliament.  All  corporate  and  judicial  ollices  except 
those  connected  with  the  eccU'^iastical  courts,  w«te  thrown 
open  to  ihcm,  as  well  as  all  civHl  nnd  political  offices  except 
those  of  Regent,  Lord  Chancellor  in  England  .itid  Ireland, 
and  Lord- Lieutenant  of  Ireland.  The  restrictions  or  securities 
were  reduced  lo  a  minimum,  and  the  dark  piojpiostications  of 
the  continued  opponents  of  the  bill  were  in  no  sense  realized. 
In  1S51  the  provJMon  of  the  poiw  for  the  ecclc*ia!'li<at  govcm- 
nicnt  of  England  by  bishops  with  English  titles  caused  the 
defensive  measure  of  tlie  Ecclesiastical  Titles  Bill,  which  pro- 
hibited the  use  of  territorial  titles  by  the  bishops  and  made 
penal  the  introduction  of  \mpa\  bullit.  Hut  no  serious  cRects 
Ibllowod,  the  titles  were  retained,  the  excitement  died  away, 
and  in  1871  the  Act  itself  was  repealed. 

The  Roman  Catholics  had  been  proscribed  in  the  first  instance  lHMblUt!« 
as  a  political  party  in  alliance  with  a  foreign  power.  The ','' ''^"""' 
Nonconform i«t«  met  with  similar  treatment  because  ihcy  desired 
some  change  extending  from  a  modification  to  the  total  aboli- 
tion of  the  existing  system  of  ecclesiastical  rule.  1*he  Romanists 
repudiated  the  Church  of  England  as  heretical  and  schismatic  ; 
tlie  Church  drove  out  the  Nonconformists  for  disciplinary  as 
well  as  ductrinal  reasons.  Etcforo  the  Great  Rebellion  the 
Nonconformists  would  not  accept  the  position  which  the 
Anglican  party  assigned  to  them  ;  indeed,  many  of  the  clergy 
and  at  least  two  archbishops  after  Cranmer,  namely  Orindal 
and  .\bbut,  openly  xympathi:ted  with  them.  The  legiilulion  of 
a  Puritan  I'arliatnent  restricted  itself  to  the  Act  of  Uniformity, 
with  its  penalties  for  non-attendance  at  the  parish  church ;  and 
to  an  Act  of  1 593  '—aimed  perhaps  a^inst  the  as  yet  unpopular  >  Pioibcro, 
Independents — by  which  any  one  above  the  age  of  sixteen,  who  ^  . 
should  forbear  for  11  month  to  go  to  church,  should  be  im-  ii«dy, 
prisoned  for  a  month  until  he  made  open  submission  and  49^- 
dectaratiun  of  conformity.  Those  who  continued  obdurate 
should  abjure  the  realm  and  not  ictutn  without  bccnce,  on 
penalty  of  death.  The  real  coercion  of  the  Nonconformists 
was  carried  out  by  the  High  Commisuon  Court ;  and  aAer 
the  Restoration,  since  it  could  not  be  revived,  recourse  was 
had  to  further   legislation,  which  the  predominance  of  iht 
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cavalier  iniercsl  in   Parliament  made  ii  easy  10  carry.    The 
result   was   the  so<allcd    Clartndon   Code,    a   seHeii  of  four 
Acts  passed  Tor  the  puqiose  \)i  securing  the  triumph  of  the 
Anglican  party.     By  tin-  ftrai  of  these,  the  Corf^ration  Act,  the 
power  of  the  Pitsbytcrians  in  llieir  &lronghold$  was  Attacked  ; 
for,  the  reception  of  the  sanamcnt  according  to  the  rites  of  tlic 
Church  of  England  and  of  an  oath  repudlatinf;  the  Soteiiii) 
League  and  CoTcnant  were  nude  the  condtiionx  of  municiiial 
office."    The  last   Aet  of  Uniformity,  by  rc-e»Wbli»hing   ihe 
Pra^'cr  book  and  enforcing  episcopal  ordination,  struck  at  those 
Presbyterian  ministers  who  had,  under  the  Commonirealih, 
been   bwfully   inducted  into  vacant   livings,  and   had   bccni 
allott'ccl  by  the  Convention   farliament  at  iJie  Restoration   tol 
retain  them.'-     It  took  effect  on  no  less  than  two  thousand 
benefice- holders.     The  CemtntitU  A(i  broke  u|)  all  scrriccs 
except  those  of  the  Church,'  and  the  /wv  Milt  A<t  forbade 
all  clergy  who  had  not  taken  an  oath  of  non -resistance  pre- 
scribed in  the  Act  of  Uniformity,  to  reside  within  five  miles! 
of  a  corporate  town.'    Dy  this  means  the  dissenters,  as  thejr] 
had  now  become,  were  to  be  officially  proscribed  and  spirituallyj 
starved  in  the  places  where  they  had  the  greatest  influence. 

Charles  II's  attempts  at  toleration  by  Acts  of  Indulgence,! 
and  at   cmnpreheniion  by  the    Savoy  Conference  and   ihe| 
introduction  of  a  bill  in  Parliament,  came  to  nothing  ;  for,  the 
dissenters  sacrificed  themselves  to  the  interests  of  Protestantism 
and  accepted  the  Test   Art,  which  excluded  ihcm  together ' 
witli  the  Roman  Catholics  from  all  oRicial  posts  in  the  State. 
Their  reward  wxs  the  ToUration  Aet,  by  which  all  persons  were  I 
lacempted  from  penalties  incurred  under  thestatiitex  enfordtigl 
conformity  with  the  Churcli,  who  iliould  take  the  oaths  ot\ 
allegiance  and  supreinacy,  and  should  subscribe  a  declaration 
against  transit bstantiation ;  if  they  were  minisicrs,  they  must 
further  subscribe  all  except  tttree  and  a  half  of  the  Thirty-nine 
Articles,  and   must  register  their  chapeU.*    Thus  the  Acts 
which  enforced    conformity  with  the  Church   were  not  re- 
pealed ;  they  were  only  suspended  in  the  cose  of  ihwsc  who 
accq)ted  certain  tests.     Under  these  conditions  meetings  of  I 
ProtcsUiii  l>odies  for  worship  were  le^liicd,  but  nothing  had  l 
been  done  to  remove  the  civil  disabilities  which  excluded  aUJ 
dissenters  from  Corporations  otnces  of  Sute  and  the  Unirer-I 
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silics.     Hut  despite  iliJ*  Act  no  sclilcd  policy  was  (nireueO 
towards  the  dissenter*  until  th«  ai-txasion  of  the  Hanoverians, 
The  Whig  influence  piociired  llic;  eslaWishment  of  the  Ptcs- 
Ijylerian  Kirk  in  Scotland,  nnd  the  gram  by  William   Ml  of 
•  aximall  endowment  under  the  name  of  the  return  Johuui  to 
[the   Presbytetian   ministers   in   Ireland:   vrhib  disscinets  of 
many  nhudes  were  usin^  the  freedom  of  the  Toleration  Act 
to  set  up  school!!  f<>T  the  education  of  their  youth,     Through- 
oui  Anne's  reign  the  Tories  made  a  desperate  attempt  to  go 
back  u|Htn  the  Tolcrntion  Act,  nnd  in  the  end  they  nearly 
succeeded.     For,  in  1711,  after  many  previous  altemjils  had 
I'^led  in   the   House  of  Lords,  they  passed   the   Ot^usional  >7i'- 
Cenfofmity  A<t  to  prevent  the  more  lu  dissenters  from  qualify- 
ing for  office  by  the  iieccHsary  recq>lion  of  the  sacrament. 
This  was   followed  by  the  Schism  Ad,   aimed  agsinst  the  i;U' 
dissenters'  schools.     .'\ny  one  wishing  to  keep  a  public  or 
private  school  or  to  act  as  tutor,  could  not  do  so  without 
a  licence  from  the  bishop;   while   he  must   further  qualify 
himself  by  engaging  to  conform  to  the  English  liturgy  and 
by  having  taken  within   the  year  the  sacrament  according 
to  the  rites  of  the  English  Churcli.     The  Whtgs  were  strong 
enough  to  obtain  a  few  small  n^-missions  in  this  Act ;  and  the 
iceession  of  the  Hanoverians  robbed  both  Acts  of  their  in- 
tended effect.     The  new  dynasty  and  the  wealthy  dissenters 
needed  each  other's  support.     But  for  some  years  the  strength 
of  the  'I'orics  and  the  precarious  tenure  of  the-  Hanoverians 
forbade  the  ministers  to  take  any  «tep  which  might  alienate 
important  classes  in  the  country'.     Consequently,  while  there 
eould  be  no  more  definite  legal  recognition  of  their  claims,  yet 
the  dissenters  obtained  a  considerable  relaxation  of  the  laws 
aimed  against  them.     Thus  the  Occasional  Conformity  and 
Schism  Acts  were  repealed  in  1718,  although,  in  view  of  a  late 
occurrence  in  the  City  of  London,  any  mayor  or  magistrate  was 
forbidden  to  attend  a  meeting-house  with  tlte  insignia  of  his 
ofGce.    ./^ain,  the  Test  Act  compelled  an  official  to  receive  the 
sacrament  within  three  month.i  of  his  admission  to  oflice :  this 
limit  was  now  extended  to  six  months.     Mnally,  in  the  lirst 
year  of  George  II's  reign  it  l>erame  a  custom  for  Parliament  to 
pass  an  Act  of  Indemnity  in  favour  of  those  nho  had  accepted 
otScc,  but  liad  not  taken  the  sacrament  within  the  specified 
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time.     With  a  fen'  exceptions,  in  its  early  days,  probably  in  ordtl 
lo  prevent  the  dissenters  counting  upon  it,  this  Act  bccaine  an 
tjtj.tSaS.   annual  measure  until  the  Test  Ad  was  de6nitely  repealed. 
But  M  die  best  it  was  a  connivance  at  the  breach  of  a  law 
which  remained  upon  the  stututc-book  ;  and  since  it  professed 
to  meet  the  cakc  of  those  who  had  hccn  [xevented  from  com- 
plying with  the  Act  'through  ignorance  of  the  law,  absence 
or  unavoidable  accident,'  it  formed  no  protection  for  the  more 
conscientious  among  the  dissenters.    l*he  extent  to  which  Uicj 
whole  class  still  lay  at  the  mercy  of  unscrupulous  persons  is  I 
illustrated  by  a  course  of  action  lo  whicli  no  less  a  body  ihanJ 
the  Corporation  of  the  City  of  London  resorted  about  the 
middle  of  Ihe  eentury.     A  bye-law  of  1748  imposed  a  heavy 
fine  on  all  who  refused  to  serve  in  any  office  of  the  Coc|>ora- 1 
tion  lu  which  they  were  elected  ;  301^,  until  the  severe  con- 
demnation of  the  House  of  Lords  in  r759,  it  became  1  reguUir 
practice  lo  elect  dissenters  as  sheriffs  and  then  to  exact  the 
fine,  because  by  the  terms  of  the  Corporation  Act  of  i66t 
they  could  not  nerve. 
1^)  Ke^wuL       The  movement  in  favour  of  a  repeal  of  the  laws  which  im-J 
posed  disabilities  upon  the  dissenters  was  almost  coterminous  . 
with  the  similar  question  as  affecting  the  Romanists.     But  in 
the  case  of  the  former  it  was  the  indirect  result  of  an  attempt 
by  the  laliiudinarian  lutrty  in  the  Church  lo  obtain  a  legislative 
relaxation  from  the  necessity  of  signature  to  the  Thirty-nine 
Anirl«,     This  was  required  not  only  on  ordination,  but  at 
Oxford  it  had  been  a  preliminary  to  matriculation  since  1581, 
and,  at  the  somewhat  more  liberal  Cambridge,  to  taking  a  decree 
since  i6t6.    This  movement  ended,  as  far  a*  the  dissenters 
were  concerned,  in  an  Act  which,  after  two  failures  in  the 
Ix>rds,  l)ccame  low  in  1779,  and  allowed  any  dissenter  to  preach 
and  teach  on  condition  that,  for  the  subscription  to  Ihe  Articles 
hitherto  required,   be    should   substitute  a  declaration    thai 
he  was  a  Christian  and  a  Protectant  dissenter,  and  took  the 
Scriptures  for  his  rule  of  faith  and  practice.    The  Irish  Parlia- 
ment  in  the  case  of  the  dissenters  also  set  a  worthy  example  to 
the  English  assembly  ;  for  in  the  same  year  it  admitted  tlicm 
to  civil  and  military  offices  without  enforcing  the  n:ce])lion  of 
the  sacrament.    This  was  simply   to  repeal  the  T«i  Act  in 
their  behalf,  atid  it  was  loon  followed  in  Engbnd  by  a  move- 
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mcnt  for  tlie  repeal  or  ihe  Test  and  Corporation  Acts.  The 
leaden  were  Vieaufoy,  who  proposed  liills  for  thai  put|xue 
in  178;  and  1789,  on  the  lalicr  of  which  occasions  h<  was 
only  deflated  by  twenty  votes;  and  ChaTlcs  James  Fox,  whose 

^■uggesiions,  however,  were  in  1790  thrown  out  hy  a  large 
majority.  Bcaufoy  dwell  upon  the  serious  diubilities  under 
which  the  dissenters  laboured  and  the  penalties  afiainst  which 
the;  nnnual  Acts  of  Indemnity  by  no  means  cITec'lually  pro- 
tected them.  In  answer,  Burke  instanced  the  hostility  to 
the  Church  puhlidy  ex'inoed  by  such  leaders  as  Drs.  Price 
and  Priestley,  and  the  recent  ovcflhrow  of  the  apparently 
strongly  estahlishtd  Church  in  France.  The  maintenance  of 
a  religious  lest  was  treated  hy  all  speakers  as  a  matter  of  mere 

uxpcdicncy,  and  the  circumstances  of  the  French  Revolution 
lulled  the  question  to  slumber  for  many  )-ears.  In  1612  a 
movement  in  the  rif^ht  <1irection  was  made  when  Lord  Sid- 

^nouth's  attempt  to  restrict  thi;  jtrivjleges  grantc^t  to  dissenting 
linisters  by  the  Act  of  1779,  called  forth  an  unexpected 
sym]uihy  with  principles  of  tolcralion,  and  an  Act  was  passed  sa  G«c.  lit, 
relieving  dissenters  from  the  oaths  and  the  docbration  retiuired  '^'  "' 
by  the  Toleration  Act  and  the  Act  of  1779.  It  was  not 
until  1838  that  the  question  of  the  repeal  of  the  Test  and 
Corporation  Acts  was  again  mooted.  Under  the  championship 
of  I^rd  John  Kiitsull  the  measure  was  now  clfected  (1829), 
and  for  the  sacramental  tciH  wsx  substtiuced  a  declaration,  to 
which  the  Iloiiie  of  I^rdf  in  Committee  added  the  words  'on 
the  true  faith  of  a  Christian,'  thus  rcndenng  it  inapplicable  to 
Ihe  Jews,  Three  smaller  grievances  siill  remained.  Dissenters 
were  oblifjed  to  be  married  at  the  parish  church ;  they  wcic 
compelled  to  pay  church  rates;  and  the  necessity  of  signing 
the  Thirty-nine  Aiticles  excluded  them  from  the  Universities. 
Ixtd  Kardwicke's  Marriage  Act  had  been  the  first  interference  '753- 
wilh  the  Canon  law  which  had  hitherto  prevailed,  and  had 
allowed  the  celebration  of  a  marriage  by  a  priest  at  any  time 
or  place  witliouc  any  restraint  of  registration  or  of  the  necessary 
consent  of  parent  01  guardian.  I'o  put  an  end  to  tlie  icandab 
which  had  risen  from  what  were  known  as  'Fleet  marriages,' 
it  was  ultimately  enacted  that  no  marriage  should  be  valid 
unless  performed  by  a  clergyman  of  the  Church  of  England 
after  the  b.tnns  had  been  published  thrice  in  the  (Kirish  church 
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and  a  licence  had  been  procured,  which,  in  the  case  of  a  mind 
should  only  be  granted  with  the  permission  of  the  parents  | 
guardians.  A  movement  for  the  amendment  of  this  Act  in  tt 
interett  of  Catholic  and  Protestant  dissenters  alike  had  ukt 
place  between  iSti)  and  1817  ;  but  it  was  not  until  1836  th| 
Lord  J<An  Ruuell  uliimaiely  passed  two  tMtlx — oive  whi^ 
prorided  for  the  ci>il  registration  or  t)irths,  marriages,  an; 
deaths ;  and  a  second,  which  not  only  nuihorifcd  the  marriai 
of  dissenters  in  thdr  own  chapels  registered  Tor  i)k  purpot 
and  after  due  notice  10  the  official  registrar,  but  even  allowt 
those  who  retjuirixl  no  religiouK  ceremony,  to  enter  into  a  ciii 
contract  before  the  Eamc  oflicial.  The  rotnpul&or?'  payment  | 
church  rates  received  a  blow  in  the  decision  of  the  House  j 
Lords  in  (lie  case  of  Buritr  v.  Vtit^\  in  which  was  establish^ 
the  power  of  the  majority  of  a  vestry  to  refuse  their  levy.  BJ 
this  was  not  enoui;h.  llie  dissenters  ref^uired  their  toll 
abolition,  and  from  1841  a  motion  to  this  effect  became  atmd 
annual.  Not  till  tSsS,  however,  did  it  pass  the  Common) 
and,  finally,  in  1866  a  compromise  which  made  the  [laymcl 
voluntary,  passed  the  Commons  anil  t^ecame  law  in  186I 
The  abolition  of  at!  religious  tents  for  entrance  to  or  partkipi 
tion  in  the  benelit«  of  the  I'nivcrsiticE,  finally  received  ^ 
assent  of  Parliament  in  t8;i. 

It  remains  to  notice  shortly  three  bmlies  who  have  receim 
exceptional  treatment  at  the  hands  of  the  legislature.  Fro 
the  first  recognition  of  the  principle  of  toleration  the  Qwoiti 
have  met  with  a  specially  considerate  treatment.  By  t 
Toleration  Act  they  were  required,  in  the  place  of  nil  oalha 
signatures  to  declarations,  merely  to  affirm  iheir  .idhcrcnce  j 
the  Covcinmcnt.  their  abjuration  of  iransubsiantiation,  aij 
their  belief  in  the  Trinity  and  the  inspiration  of  the  Bible.  \ 
1695,  for  the  oath  required  of  a  witness  in  a  law  court,  thi 
were  enabled  to  substitute  an  affirmation  '  in  the  presence  j 
Almighty  God.'  Even  this  was  withdrawn  by  a  suhtcqud 
sttttttc  to  meet  their  scmples.  They  were  further  cxcmptfl 
from  Lord  Hardwickc's  Marriage  Act.  In  1833  Mr.  Peasi 
a  Quaker,  was  allowed  by  the  Commons  to  take  his  seat  0 
ntaking  an  affirmation  ^  and  an  Act  was  subsequently  pa.ss4 
to  enable  Quakers,  Moravians,  and  Separatists  (ext< 
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1837  to  (hose  who  had  been  such)  to  substitute  an  sftirmation  I 

fpT  an  oath  on  thdr  entrance  to  Parliament.  I 

There  were,  on  the  other  hdnd,  t«o  classes— the  Unilarians  I 

itTtd  the  Jews— to  whom   furiliment  wax  eipeciallx  *low  in  I 

extending  religious  toleration.     The  benefits  of  the  I'oleration  I 

.Act  were  particularly  limited  to  all  believers  in  the  doclrine  of  I 

the  Trinity.     It  was  not  until  1774  that  the  first  Unitarian  place  I 

<of  worshijj  was  ojiened  by  a  seceded  clergyman ;  nor  was  it  I 

[until  1793  that  Parliament  was  asked  hy  Fox  to  extend  some  I 
leration  to  the  body.     This  was  obtained  in  1S13  and  iisjGco.  Ii 
fifecopniied  their  religious  worship :  while  in  1836  they  obtained,  ^"      " 
alon^i  wi[]i  all  other  dissenters,  the  benefits  of  the  Marriage 
I^w  An>endment  Act. 

Thc/ow  had  an  equally  hard  stru^tb     Together  with  the  (*)  The 
Quakers,  they  had  been  exempted   from   Ixird   Hardwicke's  J***"       j 

Marri^e  Act,     Bui  ihcy  lay  under  every  civil  disability,  and  J 

'Abe  repeal  of  the  Test  and  Corporation  Acts  which  gave  relief  I 

to  the  consdencei  of  oilier  citizens  outside  the  pale  of  tlie  " 
National  Church,  was  for  them  only  the  beginning  of  trouble. 

For  they  could  not  take  the  oath  of  allc^ance  which  was  j 

sworn  on  the  Gospels,  nor  the  new  oath  of  abjuration  '  on  the  I 

true  failb  of  a  Christian,*  and  ibeie  were  now  no  Indemnity  I 

Acts  under  the  shelter  of  which  they  could  creep  Into  oDice.  I 

Consequently,  attempts  were  made  at  once  to  meet  their  cue.  I 

In  1830,  and  again  in  1833,  four  Jewish  Relief  Bills  were  intro-  1 

duccd,  and  on  the  Ust  occasion  even  passed  the  (^mnwns.  I 

In   1839,  by  Lord  Dcnman's  .Act  for  amending  the  laws  of  I 

evidence,  they  were  able  to  be  sworn  on  the  Old  Testament  I 

and  so  to  take  the  oath  of  allegiance  ;  while  in  1845  they  were  I 

admitted  to  corjiora lions,      '['he  struj^lc   for  admission  to  I 

Parliament  was  extended  over  a  long  period     In  1S47  Baron  I 

Nathan  dc  Rothschild  was  elected  by  no  less  a  constituency  I 

than  the  City  of  London,     After  i-ainly  wailing  three  years  for  I 

•  measure  of  relief,  in  1850  he  attempted  to  take  the  oaths  I 

with  ihi  omission  of  '  the  true  faith  of  a  Christian ' ;  but  the  I 

House  refused  him  permission.     He  continued  nevertheless  to  I 

be  elected  for  the  City,  and  in  185  >  Mr.  Alderman  Solomons  I 

I        not  only  was  elected  for  Greenwich,  but  took  his  seat  within  1 

^H  the  bar  of  the  House  and  refused  to  move.     Uut  he  found  no  1 

^H  Dountcnancc,  as  h«  had  hoped,  from  (he  law  courts,  and  was  I 
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lliged  to  await  in  patience  the  action  of  Parliament,  whic 
]  a  very  grudging  manner  gradually  admitted  the  entrance  ( 

Ts.     Thus  in  1858  the  Lords  gave  way  so  far  as  to  alio 

It  either  House,  by  resolution  in  each  case,  could  om 
insurmountable  phrase  from  the  oath  of  abjuration.  I 
|6o  this  could  be  done  by  a  standing  order  of  the  Common; 
Id  finally,  in  1S66,  a  new  form  of  oath  was  introduced  whic 
langed  the  position  of  a  Jewish  member  of  Parliament  froi 
lod-humoured  toleration  to  definite  legal  recognition. 
JThe  general  result  of  the  growth  of  toleration  has  been  thi 

lile  the  Church  of  England  still  maintains  a  certain  conneclic 
Ith  the  State,  although  she  neither  is  endowed  by  the  Sta' 
Ir  exercises  her  spiritual  functions  as  a  department  of  tl 

ite  ;  yet  ail  other  religious  bodies  are  as  efficiently  proteclt 
the  law  in  the  exercise  of  their  rights,  and  are  far  mo 
le  from  any  external  interference  in  the  conduct  of   the 
fairs. 


APPENDIX 

SOME  IMPORTANT  CASES  IN  CONSTITUTIONAL  LAW 

AsHBV  V.  White  {1704), 

The  House  of  Commons  had  recently  resolved  that  the  right  of  Thoiii»i,3a 
election  for  the  borough  of  Aylesbury  was  in  all  inhabitants  not  in  n'Si'tm,  iiLi^'- 
receipt  of  alms.  Ashby,  an  indigent  person  recently  settled  in  2^  l  i7i>- 
Aylesbury,  had  been  warned  out  of  the  parish  by  the  Overseers  of  'i'.  •■h.  'J*- 
the  Poor,  unless  he  would  give  security ;  and  an  application  for 
an  order  to  remove  him  had  been  made  to  the  local  Justices  of  the 
Peace.  At  this  moment  a  general  election  took  place,  and  the 
Constables  of  the  borough  refused  to  receive  Ashb/s  vote,  because, 
not  having  even  contributed  to  the  Church  or  the  poor,  he  could 
not  be  regarded  as  a  settled  inhabitant.  Ashby  brought  an  action 
against  one  of  them  and  obtained  a  verdict  with  damages  at  the 
County  Assiies,  A  motion  was  made  in  the  Court  of  Queen's 
Bench  in  arrest  of  judgement  on  the  ground  that  the  action  did  not 
lie  ;  and  the  judges  (the  Chief  Justice,  Holt,  alone  dissenting)  gave 
judgement  for  the  defendants.  The  case  was  taken  by  writ  of 
error  Co  the  House  of  Lords,  who  took  the  same  view  as  Holt,  and 
reversed  the  judgement.  But  the  House  of  Commons  claimed 
by  resolution  the  exclusive  right  for  themselves  of  determining 
questions  of  franchise,  and  declared  Ashby  guilty  of  breach  of 
privilege  for  taking  the  case  to  the  Lords,  The  Lords  retaliated 
by  resolutions  condemning  the  whole  attitude  of  the  Commons. 
The  quarrel  was  stopped  by  the  prorogation  of  Parliament.  But 
when  Parliament  met,  it  was  resumed  ;  and  the  Commons  com- 
mitted to  Newgate  for  contempt  Ashby  and  five  other  burgesses, 
known  as  the  Avlesburv  men,  who  had  brought  similar  actions. 
One  of  these  was  Patv.  .^gain,  with  the  single  dissent  of  Holt, 
the  judges  of  the  Court  of  Queen's  Bench  refused  a  writ  of  habeas 
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corpui  on  ihe  ground  ihal  ihc  Hnuse  of  Commons  n-cre  cxcli«i»-cl( 
jadgH  of  ibcir  onn  privileged.  The  Commont  commiiled  all  lh4 
plaintiRs  cauntcl  for  breach  of  priviiegc,  and  petitioned  ihe  Qtieed 
ni>l  lo  Kninl  n  writ  of  error  (which  ik  a  writ  of  right)  whidi  should 
brio);  the  qucition  of  the  jutlKea'  reliunJ  of  the  wnt  of  habeaf 
curpui  before  th«  House  of  Ijordf.  The  Lords  passed  some  vet) 
tlronj;  rmoluiioni  n^ainii  the  nciion  of  the  Commons,  and  petitioned 
the  Queen  to  gnat  the  writ  of  error.  The  Queen,  while  profcviin| 
a  willingness  to  griitit  the  writ  of  error,  prorofnied  rarliatncnl,  thut 
selling  ill)  the  priioners  at  liberty ;  and  the  plaintiflx,  tcMimin^ 
tlieir  actions,  obtained  vudicts  Against  tlie  returning  officers. 


Tl n.  at-if. 
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BARNARDISTON  {'.  SOAME  (1674}, 

Soamc,  SherilT  of  SutTolk,  granted  a  poll  for  the  election 
knights  of  the  »hir«,  and  the  nrti  was  rciuincd  to  the  ChiiDC«tj 
with  an  indenture  beaiiog  ihc  name  of  Sir  Samuel  ItamardislOD  aj 
one  of  the  ekcied  knigbi&.  Hut  it  sccnicd  doubtful  whether  som 
of  Bitmarilis tun's  supporters  hud  suflicieni  freehold  In  qualify  iImiJ 
for  voting.  Consc<|ucntIy,  at  the  advice  of  several  intluenita 
persons  and  in  order  10  pre^-ent  an  action  for  n  false  rciun 
Susmc  attached  a  second  iiulenture  to  the  n-ril  bearing  the  nanv 
of  a  different  member.  The  House  of  Commons  confirmed  (ti 
election  of  liam.-itdiston  and  committed  the  sheriff  for  maktu 
a  double  return.  Bnrnardiiton  brought  an  action  for  malice  agfti 
the  sheriff  and  olituined  a  verdict  with  ^800  damages.  A  motii 
in  arreat  of  judgement  on  the  ground  that  the  verdict  was 
susiaitvable  in  Uw,  was  dismissed  by  the  Court  of  Kin^s  Bern 
The  case  was  taken  by  writ  of  error  into  the  E\che(]uer  Chambi 
where  this  iudgentcnt  urs  rrtYrscd.  and.  on  a  second  writ 
error,  this  ic^'er^al  «^s  upheld  by  the  House  of  Lords. 

It  was  thus  decided  that  Jkt  action  did  not  lie  at  Commoa 
gainst  Ml  oflliccr  for  nukinj;  a  double  return.    In  the  cata 
PKtbXAVX  V.  Morris,  the  sudc  was  decided  in  the  case  of  a  bl 
return. 

Ely  7  &  S  Will.  1 1 L  c.  7  (made  perpetual  by  1 1  Anne,  st.  i,  e- 1 
proviiian  was  made  for  remedy  by  the  aggrieved  pariy  in  the  q 
oS  hi)th  a  false  and  a  double  return  by  the  returning  oflicer. 

I)y  31  &  ji  Vict.  c.  is;,  s.  48.  remedy  was  given  for  neglect 
rcfiixat  to  make  a  return. 
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BusHELL's  Cass  (167a). 

The  Qualccre  jwnistcntly  s«  at  defiance  tlic  prohibitions  placed  J''*'™^,'':,^" 
by  the  vanout   tuiui«  of  the  'Clarendon    Code'  upon    ibcir  Thi*u.  iM-S. 
excrcinc  of  public  worship.     In    1670*  wo,  William   Pcnn  and  '    '  *" 

Willinm  Mcitd,  v/tre  indicted  at  (he  Old  D.-iilcy  Sessions  foi 
preaching  in  a  isirect  in  Lonilon.  Devpite  the  liostilc  tone  of  (be 
court,  the  jury,  of  whom  Bushcll  v/a*  one,  ucquiited  tliem,  and 
were  fined  forty  marks  each  by  the  Recorder  for  their  conteinjit  in 
i|;Doring  the  direction  of  tlie  court,  or  in  default  of  payment  were 
committed  to  prison.  Bu&hell  obtained  a  wril  of  habeas  corpus 
from  the  Conn  of  Common  Pleas  and  Chief  Justice  Vaugban 
ruled  that  the  return  on  ihcwril  was  insufficient.  The  prisoners 
were  said  to  have  been  committed  for  finding  'ajcainM  full  and 
manifeit  evidence,'  but  ai.  that  evidence  K-a-s  not  dialed,  the  court 
could  not  decide  ai  10  itn  sufficiency.  Moreover,  no  charge  was 
made  agalntt  them  of  knowing  the  evidence  to  Ik  full  and  mimtfett 
and  yet  findin);  corruptly.  As  to  the  further  vharife.  that  llieir 
verdict  was  'against  tlie  direction  of  the  court  in  matter  of  law,' 
the  court  only  chaTsed  the  jury  upon  the  law  as  arisint;  out  of  some 
mailer  oS  (net  already  found  by  the  jury.  If  the  decision  of  matters 
of  Uk\  were  taken  away  from  the  jury,  it  had  belter  l>c  abolUhod 
as  useless.  But  as  things  were,  the  jury  might  often  act  upon 
evidence  of  which  the  judge  Icncw  nothing  ;  for  it  might  be  local 
IcnoWcd^e.  It  was  absurd,  iherelbrc  for  a  jud;!c  to  fine  a  jury  for 
going  against  their  evidence,  of  uhich  he  knew  only  a  pan.  Thus 
■I  vat  resolved  by  all  the  judges  thai  tindinj;  again.sl  evidence  or 
direction  of  the  court  was  no  sufficient  cause  to  fine  a  jury :  and 
the  prisoners  were  discharged. 


Calvin's  Cass  (1608). 

Janica  I  wished  to  promote  tbc  union  ofibc  tm  peoples  ofcardrnB.  >. 
England  and  Scotland,  as  well  a*  'of  the  Crowns.  Commissioners  ^K^,^'. '^a. 
were  appointed  by  the  (no  Parliaments  to  treat  of  the  terms  of  ""■om.  (■■». 
siich  union-  Their  negotiations  mvolred  a  discussion  of  the  lim  I'liiiian 
ijuestion  of  naturaliiation.  Ily  royal  prerogative.  letters  of  dcni-  p.  ^j. 
tation  could  he  iMucd  to  aliens,  alto«-ing  them  to  hold  all  offices 
under  the  Crown,  to  receit-e  as  a  gin  or  to  purchase  landed 

I  property  in  England,  and  even  to  transmit  It  to  (heir  deicendanis, 
but    not   iherasetvu  10  inherit  iL      No  one  proposed  that  the 
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pmiiion  of  Scotclimen  bom  before  (aiHt-nali)  tli«  kind's  accession 
to  the  English  iliroiic,  should  be  Altered-     But  llie  Comniwioncrs 
proposed  thai  tliosc  bom  after  Jasici'  accession  ^fiosl-imtf)  eboulcl  i 
be  pronounced  by  a  Declaratory  Act  to  poiscss  all  the  privitegc*  oi 
Bat!t«)i  in  cither  kingdom.    Jamc*  Jesircd  to  sa^e  the  |>ii;roj{.iiive 
power  of  dcnUalion  t>y  its  dcnnite  recognition   in    the   propo*cd 
Act.     This  made  the  Commons  hcsilaic.     The  Scotch  Pariin- 
mcnt  agreed  to  the  Icing's  proposals,  and  James  determined  ta^ 
force  the  band  of  the  Enj^i^h  Pariiament  by  submitting  a  test 
case  to  the  English  judges,  on  which  their  formal  declaration 
Ihc  right  of  the  pest-nati  lo  nniuratiiaiion  shmild  do  away  with 
the  ncceMtty  of  any  Act  of  Parliament.    A  piece  of  land  wa»' 
bought   in  the  name  of  n  Scnich  child,  the  grandson  of  Lort] 
Colvill  of  Culro»»,  and  two  actions  were  brought  in  his  name — one 
an  auite  of  novel  diucisin  in  the  Court  of  King's  Bench,  against, 
two  pcrwni  who  were  luppoted  to  have  deprived  him  of  the  free-] 
hold ;   the  other  in  Chancery  against  two  persons  for  detaining 
papers  relative  to  the  title  of  the  land.    Tlic  defendants  dcmntred 
on  (he  ground  that  Calvin  was  an  alien,  horn  after  the  accession 
James  to  the  English  tlirune,  and  therefore  coiild  not  hold  \\. 
land.    This,  tlie  central  question,  was  taken  to  the  Exchequer! 
Chamber    to  be  argued  before  the  Chaaccllor  and  the  twelvt 
}tidf[«s.    Two  alone  dissented  from  tlie  opinion  that  the  fiosl-nati 
were  not  aliens,  and  could  therefore  hold  land  in  England.    Tl»e1 
argumml  turns  on  the  meaning  of  allegiance,  nhii:h  is  ruled  toi 
he  due  to  ihc  king  not  in  his  politic  capacity,  which  i»  diflcrent 
fiM  his  different  dominions,  but  in  hii  natural  person.    Tlierefont; 
all  those  bom  under  one  natural  obedience  are  naturalized  subje 
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Goodwin  and  Fortescub,  or  liu  BueUngAamiAire 
elutiM  (1604), 

The  proclimiatlon  which  James  I  issued  for  summoning  his  I 
Parliament,  among  other  things,  forbade  the  election  of  outlaws,* 
and  oidcred  that  all  returns  should  be  made  into  Chancer)'  where, 
if  any  should  be  found  contrary'  to  the  proclamation,  they  would  be 
njecled,  and  any  one  elected  contrar>  to  the  termsoflheproclania- 
lion  would  be  fined  and  imprisoned.     The  two  rjindidaic*  forJ 
Buckinghamshire  mere  .Sir  Francis  Coodwin  who  had  fonncrlyl 
been  outlawed,  and  Sir  John  Fortescue  a  member  of  the  i'rivjrl 
Council.    Goodwin  wax  rciume*!  as  elected ;  but  bis  name  bein^J 
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rejected  by  Chancery,  a  MCODd  election  reaulted  in  the  choice  of 
Foricscue.  The  mnlicr  was  luuui;ht  up  in  i!>c  House  of  Common* 
which,  after  hearing  the  whole  case,  <let bred  Goodwin  iluly  elected. 
At  the  king's  desire  tbc  Lordi  asked  for  a  discussion  on  the  tnadcr, 
to  which  the  Commons  retuctanity  assetitcd.  At  ilie  conleience  in 
the  presence  of  the  king  the  Commons  maintained  that,  owing  to 
technical  omissions,  Goodwin  was  not  an  outlaw,  but  that,  even  if 
he  were,  there  were  instances  of  outlaws  sitting  in  ihe  House.  The 
king  in  answer  insisted  that  the  Commons  dciivcd  all  iheir  privi- 
leges from  him  and  that  they  ought  not  10  meddle  with  the  [ciiimj. 
As  to  the  cligil>iliiy  of  outlaw*,  he  directed  them  to  confer  with 
the  judge*.  They  drew  up  a  memorial  rcfiuing  ihit,  which  they 
requcned  the  Lords  aa.  mediator*  to  lay  bdbre  the  king.  Jam« 
declsriog  himself  t]uitc  distracted  in  judgement,  a*  an  absolute 
king  comm.indcd  the  conference  for  hi*  further  satisfaction.  The 
Commnni  again  yiddcd  ii>  the  king's  comm.ind :  but  Ixfore  the 
formal  conference  James  arknowlcdged  to  the  committee  of  the 
Commuiu  that  the  l-louse  wax  a  court  of  record  and  a  proper, 
though  not  the  exclusive,  judge  oi  rctunw.  He  suggested  as 
a  personal  fat-our  tliat  both  eleciioos  should  be  set  aside  and 
a  new  nrii  issued.  To  satisfy  the  nKwt  punctilious  members 
Goodwin  wrote  a  letter  acquiescing  in  the  pbn.  The  Houm  had 
been  so  far  successful  that,  unopposed,  it  investigated  two  other 
cases  of  disputed  election  (Cardigan  and  Shrea-sbury). 


MAMPOBirs  Cask  (1637]. 

c  la  mediactal  times  it  had  been  the  duly  of  the  maritime  ports, 
VI^Kinlly  nf  the  Cinque  Ports,  to  provide  ships  for  defence  at  the 
realm.  Bui,  like  all  mediaeval  obligations,  Ji  could  be  compounded 
for.  In  1619  a  levy  was  made  from  a  number  of  port-towns  for  an 
expedition  against  Algiers.  In  1634  writs'for  a  similar  levy  were 
issued.  But  since  the  deficnce  of  the  country  concerned  the  whole 
country,  in  1628, after  diaries' second  ParliamenUa  suggestion  nas 
made  to  extend  the  levy  10  the  inland  counties  as  well.  In  1635 
this  was  done.  Tlic  opposition  roused  catised  Charles  to  refer  the 
question  of  the  legality  of  tbc  levy  on  inland  places  to  the  bench  of 
Judges.  Ten  ouiof  i»xlve  answered  that,  although  in  case  of  piracy 
the  maritime  parts  of  the  country  would  alone  be  liaUe,  )-et  when 
the  whole  kingdom  was  in  danger,  the  country  in  general  should  be 
called  upon  ;  and  that  of  the  danger  the  king  was  the  sole  judge. 


6i8 


APPENDIX 


In  1636  nnoiher  Kimilnr  \kvj  was  made  4nd  oppoaiiion  was  silenced 
by  another  raotc  forma!  reference  to  tlie  JudKO.  all  of  wliom 
answered  10  the  inme  elTcct  as  on  the  forfner  occasion.  Itut  some 
uf  the  leaden  of  l)ie  opposition  in  llio  country  thought  that  Charles 
intended  to  take  »l:ip-nione)'  aa  a  permanent  tax.  They,  therefore, 
determined  to  h.ii'c  the  ca«e  argued  in  open  court.  Some  of  ihem 
refused  to  pay  the  small  amnuni*  ni  which  their  propeny  w;i» 
assessed.  The  case  of  John  llampdcn  was  selected  as  a  teii. 
Proceedings  were  taken  against  him  in  the  Exchequer  and,  on  his 
raising  ti  demurrer,  the  r>ise  was  tranifcTred  to  the  Exchequer 
Chamber.  Thereappeared- -for  Hampden,  St.  Johnand  Holbonie  : 
for  the  Crown,  Solicit  or- (ieneral  Lytllctuo  and  Attorney  •General 
Uankes.  The  cate  was  argued  by  counsel  for  twelve  days.  In 
view  of  the  e.itni-judicial  opinion  of  the  judge*  in  favour  of  the 
king,  St.  Jt'iin  conceded  thai  the  Uw  of  England  gave  the  king 
power,  to  the  extent  of  coinpulJMm,  lo  provide  for  the  defence  of 
the  country  and  that  he  was  sole  judge  of  the  djinger.  But  be 
contended  that  such  provision  must  be  by  means  rccogiiited  by 
law.  As  the  king  did  not  apply  the  taw  except  through  the  Judges, 
so  he  could  not  taise  extraordinary  supplies  except  through  farlia- 
meni.  Otherwise  subjects  arc  ai  the  mercy  tS  the  sovereign.  In 
cases  of  cAlremc  danger  such  as  actual  invasion,  not  only  the  king 
but  any  one,  in  the  name  of  public  safety,  may  do  acts  wbkh 
violate  the  rights  of  propeny ;  but  in  this  particular  CAse  there 
could  ha\-e  liecn  no  such  extreme  dai^er,  for  writs  had  been  issued 
for  the  equipment  of  a  fleet  seven  months  hence;  so  that  there 
would  !ia\e  been  plenty  of  time  to  summon  ParliamcnL  floltarae 
went  furtlier  and  denied  (hat,  except  in  the  exiremest  cases,  the 
king  was  ilie  ptoper  judge  of  djinger.  On  behalf  of  the  Crown, 
I^UUloH  laid  stress  upon  the  instances  in  which  kings  had  taken 
money  without  consulting  Parliament  and  upon  the  necessary 
dcla>-4  in  getting  a  paMiamenUry  grant.  Baukri  refuted  to  argue 
the  <|ue3tion  of  the  circumstances  under  which  the  king  could 
exercu*  hii  judgement.  He  quoted  a  num1>cr  of  precedents  for 
all  kinds  of  claims  on  the  part  of  the  Crown,  and  ended  by 
asserting  in  the  strongest  form  the  absolnte  power  of  the  roy^ 
prcrogaiire. 

The  Judges  delivered  their  opinions  two  at  a  time  and  on  only 
two  sittings  in  each  term,  so  that  it  »«*s  three  lemis  before  they 
were  all  delivered.  Sc\-cn  pronounced  emphatically  on  the  aide  of 
the  Crown  :  two  as  emphatically  on  the  side  of  Hampden,  followed, 
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(or  Icchnical  rcflSon»,  by  the  other  Ihrce.  CrvJte  absolHlely  denied 
ihe  legality  of  the  uril  whcthei  by  prerogative,  stalulc  or  Comnion 
law.  On  Uie  olhcr  hand,  JhritUj-  pronounced  the  law  to  be  'nn 
oM  and  (nuly  Kei%-nn(  of  ihc  Icing's  ;  it  is  bis  instrument  or  means 
which  he  usctb  to  uovtra  his  people  by :  I  nct-er  read  nor  heard,' 
he  continued,  'th.1t  lex  was  rex  ;  but  ii  is  commun  and  most  true 
tbikt  rex  i»  lex.'  Fimh  declared  roundly  that  Acts  of  I'acliument  to 
take  auay  the  king's  power  in  Hie  defence  of  his  kingdom  vttt 
Toid  ;  no  such  aci»  could  prevent  the  king  from  commanding  'the 
subjcas,  their  penons  and  g;oodH.  and  1  suy  their  money  loo ;  for 
no  Acts  of  Parliament  make  any  difference.' 


Sevkn  BISHOP!^  Case  {1688). 

It)  April.  1687.  James  II  published  his  first  Uechration  of  In-  MnumUy. ii. if " 
duIgcDce  inimedinlely  suspeodins  all  penal  law*  in  nw'tem  j£,„,„_  .j.,^ 
ecclesiastical  for  non-attendance  at  Church  or  non-recepttun  of  "iKiBmoi-^n, 
ihc  Kicramem.  In  April,  i6S8,ii second  Dcclataiion  of  [ndul^cnrc 
wai  put  i>ut  folkiwcct  by  an  Order  in  Council  that  it  should  l>e  tcAd 
on  [wo  successive  Sundays  in  all  the  churches  and  chapels  in 
Kr))-laod.  For  this  purpose  the  bisliops  were  ordered  to  distri- 
bute copies  of  it  thruuyluiut  their  dioceses.  Archbishop  Sancroft 
and  six  bishops  presented  10  the  king  in  the  royal  closet  a  petition 
stating  that,  in  view  of  Ute  decbrations  in  i'arlbnicnl  aliout  the 
king's  dispensing  power,  the  Declaration  was  illegal,  and  that  thuy 
could  not  therefore  '  in  jirudence.  honour  or  conscience '  be  panics 
ID  its  distribution  or  its  publication.  The  GovemntcDt  uliimatcly 
determined  lo  indict  them  before  the  Court  of  King's  Bench  fur 
seditious  libel.  When  exiled  before  the  Council  ihcy  refused  10 
emcT  into  ihcir  own  recognirnnces  to  appear  for  trial,  d«-claring 
that  this  could  not  be  re<)i]irc<l  of  them  as  peers  in  such  a  casc. 
They  were  crniscqucntty  committed  to  the  Tower,  A  week  later, 
when  brought  before  the  King's  IJench,  the  Judges  derided  this 
point  against  them  ;  but  they  were  allowed  lo  be  at  large  on  their 
own  recogninnces. 

The  bishop)  were  defended  by  some  of  the  ableM  advocates 
of  Ihe  day;  the  Altoniey-Genera!  and  Solicitor -General  for  Ihe 
(^•ovemment  were  very  inferior  lawyers.  The  jury  was  carefolly 
.chosen  :  the  four  judges  had  all  shown  themsvlvcs  willing  to  pro- 
nounce in  favour  of  the  toyal  prerogative  of  dispensation. 
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Tile  (rial  nimoit  broke  dawn  aver  (wo  prcIinflDKr)'. 
The  h.inilwritin£  of  the  bishops  rould  only  be  prond  by  the 
testimoDy  of  Ulalhwuyt,  a  Cleik  or  the  I'tivy  Council,  who  swore 
that  he  had  heanl  llieni  acknowled^Ec  their  litinatiircs  lo  the 
king.  The  charge  or  haviog  published  the  tibel  in  Middtesex 
(ihe  petition  having  been  drawn  up  at  Lainbeih  PaUce  in  Surrey) 
could  only  be  proved  at  the  last  moment  by  the  appearance  in  tbe 
witneu-box  of  the  Lord  President  of  the  Council.  Lord  Sunderland, 
who  K«d  adtniiled  the  bishops  iiiio  the  royal  clotet  nith  thepctilion 
in  their  hands. 

The  chief  defence  of  the  counsel  for  the  prisoners  lay  in 
reading  of  extracii  from  the  Journals  of  the  Houw  of  Commons ' 
proving  (he  oiseriion  of  the  petition  ihni  tbe  dixpcnxing  power  . 
cbimed  by  Ihe  kin}{  had  l>ecn  frequently  declared  illegal  by  I'arlia*  ' 
ment.    Somera,  ihc  junior  counsel,  referred  to  the  decisions  tn 
Tkomat  \.  SorrtI  and  (joddai  v.  l/alcs  in  telling  agaimt  ;i  power 
of  general  dispensatiuD  amounting  lu  luipeiision.  and    piihily 
decbred  that  the  libel  could  not  bi^.  ;is  wui  alleged,  either  se 
lious— because  It  wai  presented  la  the  king  in  private  ;  or  (ala 
because  ill  contentions  hnd  been  shou-n  to  be  true  ;  cii  maliciou 
because  Ihe  bishopi  had  not  sought  the  occasion  of  publisbing  it  ;  j 
or,  finally,  a  libel- because  they  had  only  done  what  the  law 
allows  every  one  to  do,  namely,  to  petition  the  sovereign  against 
a  grievance.'    In  reply,  tlie  .Soliciior-Gcncnd  went  so  far  as  to  deny  , 
that  the  bishops  had  any  power  lo    pelilinn   the  king  outside  | 
Parliamem.    To  thts  view  even  the  Chief  Justice  demurred.    Three  | 
of  ibe  judges  avoided  a  discussion  of  ihc  dispensing  power.    Two  [ 
summed  up  in  favour  of  ihc  Crown,  one— the  Chief  Juaticc — 
merely  look  exception  to  ihc  pitrticulnr  wording  of  this  peiition. ' 
Of  Ihe  other  two  who  declared  in  favour  of  the  bishops,  I'owell  I 
utterly  denied  the  king's  power  *io  dispense  with  any  Uiws  wliat-  , 
soever.     If  this  be  once  allon-ed  of^'  he  concluded,  'there  will  need! 
no  Parliameni.    AH  the  legislature  will  be  in  the  king.'    After) 
a  nighfs  contideraiioo,  ihe  jury  pronounced  the  verdict  of 
Guilty. 

SmtLKv^  Cask  (1604). 

R.H.R.  vffl  ll^■      Sir  Thomas  Shirley  was  elected  M.P.  for  Stcyning  in  Jame? 
Proihti«.  jw     fjj.j(  pjfiianient.     Before  Parliament  met.  he  w.ts  arrested  for  dcbti 
luium.  i.  )H-|.  a,  (he  wit  of  a  City  tradesman,  and  was  imprisoned  in  the  FleeL[ 
On  the  first  day  of  the  session  the  attention  of  the  lloutg 
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Comnioint  mx  called  to  hit  arrut.    I'he  Speaker  issued  a  wannni 
for  a  writ  ai  hnbcai  corpui :  the  n-ardcn  of  ihe  Fleet  appeared  at 
ihc  blir  of  ihc  Houic  Wiih  his  pniuner  and  was  examined.     Bui 
he  refused  to  release  Shirley  because  that  would  make  bini  liable 
for  the  amount  of  the  Uebl  lo  Shirk)'*  crcdilor.    The  Hou&e  corn- 
milled  Shirley's  creditor  to  the  Tower,  as  guilty  of  breach  of 
privilej^  and  tirought  in  two  Acts — a  special  bill  to  ex<mcraie  ihe 
warden  from  any  tiabiltly  which  he  mi|;hi  incur  by  rclenxinj{  ibe 
prisoner,  and  a  general  bill  safeguarding  crcditore  againtt  lots 
through  the  release  of  piisoocrs  by  parliamentary  privilege.    The 
special  bill  was  hurried  through  th«  Commons  and  sent  up  to  the 
Lords  u-ith  a  icijucsl  thai  they  would  mo\'e  the  king  to  grant  his 
ftsseni  to  it  at  aan,  nthcrwise  its  object  n-ould  be  gone.    But 
the  Lords  doubled  'nhethcr  the  king's  auenl  to  one  bill  apart 
do  not  conclude  the  sesiion.'    While  ihey  df  Uyed,  the  Comtnons 
realiicd  ihnt  the  appeal  made  by  the  wording  of  the  bill  to  the 
king  and  tlie  chnncetlor,  would  take  out  of  their  own  hands  ibc  de- 
termination of  the  privilege  for  which  they  were  fighting.    They, 
therefore,  suddenly  changed  their  tactics,  snd  when  ihc  warden  of 
the  Flcei  rcfusei!  to  surrender  his  prisoner  until  the  king  had  given 
Ilia  assent  to  Ihe  bill  just  introduced,  they  rommiiicd  him  to  tlie 
custody  of  their  scigcani  and,  when  he  per»iiicd  in  liis  refusiil 
unless  the  chancellor  issued  n  writ,  Ihey  sent  him  to  the  Tower. 
But  Ihe  warden's  wife  prm-cd  as  obstinate  to  their  demands  as  her 
husband,  and  the  Speaker  with  difficulty  slopped  a  proposal  that 
su  members  wiih  the  sergeant  should  make  a  forcible  entry  into 
Ihe  pnson.    Then  a  new  bill  was  brought  in  on  the  lines  o(  the 
fbrfDcr  special  bill,  bol  oniiiiiiig  all  reference  to  the  king  or  the 
chancellor.    This  was  hurried  through  both  Houses  in  a  couple 
of  days.     Bul  ihe  warden  still  remained  obdurate,  although  the 
Commons  committed  him  'to  the  dungeon  known  by  I  h«  ex  press!  w 
name  of  the  Little  Ease.'    At  length,  probably  owing  to  the  secret 
intervention  of  the  king  him«elf,  the  warden  ga^-e  way  and  Sir 
Thomas  Shirley  was  relcised.    The  warden.  Iiou-ever,  was  not 
released  till  four  days  later,  and  then  only  after  a  humble  apology 
at  the  bar  of  the  House  of  Commons.     By  this  time  tlie  general 
bill  had  also  pasted  the  two  Houses,  and  it  seens  thai  both  this, 
which  being  a  public  bill  found  its  place  among  tlie  Statutes  of  the 
Realm,  and  the  two  special  |>ri%'ale  bills  which  arc  not  included 
there,  all  obtained  ilie  assent  of  the  king,     It  has  been  suggested 
thai  the  (oyal  assent  to  the  special  bill  originally  introduce<l  was 


C'lve/nmciii,  dwcriU 
1. 1)4.  acertiiinlxxilc  which  thryhad  found  at 
This  report  wft»  prininl  by  onl<T  of  111 
<UIe,  the  publi.ihcr  or  ilic  IkioIc  in  ^ 
libel  ajiaiiul  the  prinicn,  Menrv  I- 
before  Loni  Chief  Jiuiicc  I>cnmai 
againu  Siockdale  on  llie  plcii  nt  jui 
laid  it  down  that  the  aullioriution  i 
no  jtisiirication  lo  any  publisher  <w  » 
coniainini;  libellous  mailer.    The  I 
ihii  by  a  declaration  that  the  |)ow« 
discretion  'is  an  rumlJai  iiicideni  to 
i'arlinmcm,'  and  that  ihc  allcinpc  i 
of  an)'  Conn  to  decide  upon  maiicn  i 
to  the  dctcrminaiion  of  either  House, 
Stodidale,  thu«  encmirai^ed,  broughl 
Hansard,  which  «-a*  tried  in  the  C 
({Ue»tion  involved  wat  whether  the 
priwilcKCand  order  of  Ilie  House  of  C 
that,  al  the  direction  of  the  House  oi 
pleaded  thi*  action  in  order  lo  in 
appearance  did  not  imply  that  tlic  1 
of  an  iRferior  tribunal  a  pdvili 
diicharge  of  its  legi.tlative  fiuiction| 
into  the  extent  of  the  pritilese :  i 
opportunity  ol  denying  iliut  the  ai 
authority,  or  of  sluyoing  that  the 
But  the  judges  all  gave  judgenven 
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that  iras  under  dUcuuion  in  llw  Houm.  The  only  remedy  for 
the  ComittDni  n-aii  a  wril  uf  error  which  ntrnld  brint;  (he  matter 
before  the  Mouiie  of  Lords.  Froni  this  they  »-erc  prevented  by 
unwillingness  to  subcnii  ilieir  privileges  lo  the  jurisdiction  of  the 
other  House,  and  aUo  by  the  fnct  ihai  idrcady  by  their  own 
decLaration  ilicy  had  commiiicd  ihcniselvo  in  n  ddintte  stntement. 
They  resolt-cd,  therefore,  ihai  lo  future  actioni  Messrs.  Mansard 
should  not  plead.  CooM-i^uently,  inhen  Siockdnic  brought  another 
action  and  g;tincd  judticmeni  nj.-aintt  Me»rv  llansarO  by  default, 
the  sherifls  levied  dani.iBea.  The  Hiwic  of  Coniinoiis  proceeded 
vii^TOU^y.  ll  committed  to  the  roMody  of  the  icri;canl~at-aiIiM 
Stockdale,  his  sohcitor  Howard,  and  the  slicriffs  (to  whom  the 
Court  of  Quccn'6  Bench  refused  a  habeas  corpus  because  they 
had  been  committed  by  order  of  ihc  House  of  Commons  for 
coniem[it'  -caBuoftheSiiKRiFFOK  Mir)ni.F,SF.x.  1840).  Stockd^dc  'C^.p-w 
brought  several  other  actions,  and  the  House  committed  several 
other  persons  before  an  Act  of  I'arlinment  was  passed,  which 
provided  that  sucJi  actions  should  be  stayeil  on  the  production  of 
a  certificate  that  the  pupcr  complained  of  was  printed  b)-  order 
of  eitlicr  House  of  Parliament 

Two  further  cases  arose  out  of  this  contest  Stockdale's  solicitor. 
HowAKr\  brought  an  action  of  trespass  against  the  officers  of  the 
House,  who  had  taken  him  into  custody,  and,  on  the  ground  that 
they  had  cucceded  their  authority,  gained  a  verdict  afcainsi  ihcm 
with  ^too  damaiies.  His  second  action  against  Sir  W.  Cossbtt, 
the  sertteani-at-arms,  was,  on  the  ground  of  the  informality  of  the 
Speaker's  warrant,  also  given  in  bis  Ea^xiur.  But  this  last  case  was 
taken  by  writ  of  error  to  the  Court  of  Exchequer  Chamber,  which 
raverMd  the  jadgement  of  the  Court  of  Queen's  Bench.  The  jMlges 
maintained  that  the  House  of  Commons  had  the  pou-er  to  institute 
inquiries  and  to  take  into  custody  for  contempt,  and  that,  as  to  the 
form  of  the  Speaker's  warrant,  the  mandates  of  the  House  of 
Commons  deserved  at  least  as  much  respect  as  those  of  the  superior 
count,  which  protect  the  oif&cers  of  those  courts  acting  under 
them. 

Wilkes'  Cases. 

John  Wilkes,  &I.P.  for  Aylesbury,  appears  as  a  principal  in  con-  Tha 
ncction  with  several  important  const i tut ionaj  questions,    (t)  Tbei^^v?'' 
question  of  Gentrai  H'arrtiMtt.     In  17&1  Wilkes  fotindeil 
paper  called  the  N^rtH  BnttN,  in  ridicule  of  the  a 
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Scotchmen  to  high  posis  in  EngUnd  under  the  auspices  of  (be 
Earl  of  Bute.     No.  45  of  (hU  paper,  piiMixhed  on  April  13,  1763, 
treating  the  king's  speech  unih  which  I'arlMmeni  bad  jast  been 
closed,  as  the  compoMiion  of  the  Mini%tr>',  protMunced  it '  ihc  most 
abandoned  innance  of  niiniiterial  cffrcnterj'  ever  atlempied  to  be 
impiucd  upon  mankind.'     Itul  lli<  Court  pjriy  uiihed  l«  icsiorc 
the  personal  influence  of  the  Crown,  and  (Jeoi^e  CrenviKe.  who 
had  jiut  succeeded  Bute  fts  head  of  the  Ministry,  agreed  to  prosecute 
for  libeL    The  Secretary  of  Stale,  l.ard  Halifax,  iuucd  a  gvneraJ 
warrant  for  the  arrest  of  'the  authors,  printers  and  publiihen': 
under  this  forty-nine  persons  were  apprehended,  including  Wilkes ; 
while  his  drawers  were  lansaekcd  under  a  •<arch  warrfini,  and  hi* 
papers  taken  »w.iy.     Oetpiic  his  plea  of  privilege,  he  was  kepi  in 
doce  confinement  in  the  Tower.    The  Conn  of  Common  Pleas 
granted  him  a  writ  of  habeas  corpiu  and,  in  pronouncing  judge* 
ment.  Chief  Justice  Ptalt  decided  not  only  that  Wilkes'  atrest  wu 
itieifal  owinjc  to  bn  privilege,  but  that  the  issue  of  general  warrants 
by  the  Secretary  of  .State  and  of  search  warrant!^  on  a  charge  of 
libct,  wcfc  c(|u.iUy  illegal,     Wilkes  was  rele,iicd  and.  in  reliance  on 
this  judgement,  brought  .icti on 3  against  Wood,  the  Under- Secretary 
who  had  superintended  the  search  for  papers,  and  against  Lord 
Halifax.    The  case  of  Wilkks  i'.  Wood  was  tried  before  Lord 
Chief  Justice  Pratt,  and  a  special  jury  awarded  the  plainiilT/SoQ 
damages.     Lord  Halifax  by  legal  delays  postponed  the  hearing  of 
the  case  against  him.    The  Cortmmeoi  retaliated  by  instructing 
the  Attorney-Cicnenil  to  commence  an  action  for  libel  agaiim 
Wilkes  in  the  Court  of  King's  Bench.    Parliament  met  November 
IS<  1763.  and  Wilkes  was  attacked  in  both  House*.    Although  the 
case  was  still  before  the  law  couiia,  the  Commons  voted  that 
No.  45  of  the  tVor/A  Brilom  was  ' »  false,  tcandalouc  and  seditioas 
libel '  which  should  be  burned  by  the  common  hangman,  and  that 
privilege  of  Parliament  did  not  extend  to  the  wi-iiirg  and  publishing 
of  seditious  libels.    Wilkes  had  privately  printed  a  parody  of  Pope's 
Enay  ov  Af>xn,  called  an  f\itay  on  IVoihoh.    Because  this  contained 
notes  in  imitation  of  Bishop  Warburton's  noites  to  I'ope's  poem,  the 
Lords  condemned  it  as  a  breach  of  privilege  and  a  scandalous  libel. 
But,  meanwhile,  Wilkes  had  been  wounded  in  a  duel  with  one  of  ibc 
Dumeious  victims  of  his  attacks  in  the  North  Briteti,  and  retired  to 
France.    In  his  absence  be  was  expelled  the  House  of  Commons 
for  baring  written  'a  scandalous  and  seditious  libel,'  and  in  ihe 
Court  of  King's  Beach,  beins  found  ^ilty  of  reprinting  No  43.  and 
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of  printing  the  Estay  on  Woman  and,  not  appearing  10  receive 
sentence,  he  was  outlawed  (February,  1764). 

Two  cases  arising  out  of  similar  events  were— 

Leach  v.  Money  (1765),  in  which  the  printer  of  the  A''^'''*  pj^^  ^ 
Briton  gained  a  verdict  with  ^400  damages  against  the  king's 
messenger  who  had  executed  the  genera!  warrant.  The  judgement 
was  affirmed  by  the  Court  of  King's  Bench,  to  which  the  case  was 
brought  by  writ  of  error  1  and  Lord  Mansfield  also  pronounced 
against  the  legality  of  general  warrants. 

Entick  v.  Carrington  (1765),  in  which  one  of  the  writers  in  g*"™"' "^-j,^ 
the  Monitor  or  Briliik  Freeholder  was  apprehended  on  a.search 
warrant  which  mentioned  the  plaintiff's  name,  but  authorized  the 
general  seizure  of  papers.  A  jury  found  a  special  verdict'  for  the 
plaintiff  with  £,yio  damages.  In  the  Court  of  Common  Pleas, 
where  the  case  of  the  special  verdict  was  twice  argued,  Lord 
Camden  (Chief  Justice  Pratt)  denied  that  general  search  warrants 
had  ever  been  legal. 

(2)  The  Middlesex  Election  { 1 768).  Wilkes  returned  to  England,  L«ity.  iii.  i««- 
petitioned  the  king  for  his  pardon,  stood  as  a  parliamentary  &iineM»y,U. 
candidate  for  the  City  of  London  and  was  defeated,  but  was  elected 
at  the  head  of  the  poll  for  Middlesex.  He  surrendered  at  the 
Court  of  King's  Bench  on  his  outlawry,  which,  on  a  technical  point, 
was  reversed,  and  then,  for  the  seditious  libel  and  blasphemy  of 
which  he  had  been  found  guilty  in  his  absence,  he  was  sentenced 
to  imprisonment  for  twenty-two  months  and  a  fine  of  ^1000.  Riots 
took  place  in  his  favour.  The  Secretary  of  State,  Lord  Weymouth, 
by  letter  authorized  the  magistrates  to  use  the  military  force  of 
a  Scotch  regiment,  and  an  innocent  man  was  killed.  The  soldiers 
were  pubhcly  complimented.  Wilkes  published  Lord  Weymouth's 
letter  with  comments.  For  the  three  offences^the  North  Briton 
(for  which  he  had  already  been  expelled),  the  Essay  on  Woman 
(for  which  be  was  undergoing  punishment),  and  the  comments  on 


'  Blackstone  {CanimeiUariis,  Bk.  iii.  ch.  33)  explains  a  special  verdict  to 
be  one  in  wbich,  some  difficult  matter  of  law  having  arisen,  the  jury  '  state 
the  naked  facis,  as  they  find  them  to  be  proved,  and  pray  the  advice  of  the 
court  thereon  ;  concluding  conditionally,  tfiat  if  upon  the  whole  matter  the 
court  shall  be  of  opinion  that  the  plaintiff  had  cause  of  action,  they  then 
find  for  the  plaintiff ;  if  otherwise,  then  for  the  defendant.  This  is  entered 
at  length  on  the  record,  and  afterwards  argued  and  determined  in  the  Court 
at  Westminster,  from  whence  the  issue  came  to  be  tried.' 

2  S 
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seal  m  uriliT  tt>  sl.iiui  .ij;,iii..~.  . 
re-eleclerl  |jy  .i  lar;;c  iii.ijoiiij. 
elfcled.  Wilkt'a'  ciimpfi-i-.riliiin5 
sivfh  Aldurninii,  Sherrfl'.  ;tn<l  I 
raised  for  him  and,  his  old  AC 
resumed,  he  obtained  ^4000  dam: 
(1774)  Willces  was  elected  10  P 
molested  ;  and  finally,  in  1782  ti 
were  expunged  from  the  journals 
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Abbots  in   Parliament,    IZZ,    148 : 

disappear  from  Pariiament,  5S0. 

Abjuration,  oath  of,  tSz. 

Access  10  Sovereign,  right  of,  a  privi- 
lisc  of  tlic  Houses  of  Parliament, 
161,  601. 

Act  Of  Sbttlbment,  settles  suc- 
cession, 77,  312:  §  i,  requires 
signature  of  Councillors,  106 : 
%  6,  excludes  plBce< holders  from 
Parliament,  106,  186,  218:  §  7, 
alters  judges'  tenure,  80,  313, 
458 ;  9  ^t  forbids  pardon  to  stop 
impeachment,  106,  165. 

'  Addled'  Parliament  (1614),  315. 
tAdmiral,  Lord  ^^h,  485,  486. 

Admiralty,  112,4^ 

Advertisements,  stamp  duty  on,  450. 

Alfred,  and  English  unity,  385  ; 
his  local  or^niiation,  313  :  con- 
nects central  slid  local  govern- 
ment, 365 :  oi^niies  the  fyrd, 
467  ;  and  the  navy,  481  •■  b^ns 
a  monastic  revival,  551. 

^I'nfred's  laws,  85,  386,  388,  418. 

/KTHELREDIhe  Unready,  his  favoui- 
ites,  339 :  raises  a  navy,  483  : 
levies  I^negeld,  502  :  his  laws, 
388,  39». 

i^TKBLbTAN",  begins  caidormanrics, 
2S5,  32S  :  assnmes  imperial  titles, 
286. 

^Ihelstan's  laws,  333,  385,  386,  387, 
388,  420- 

Agricultural  Labourer,  condition  of 
the,  at  various  tiTneSp59,  60. 

Aids,  feudal,  37-38,  333,  497  :  non- 
feudal,  504,  506. 


Alien  priories,  553,  580. 

Alienation  of  land,  18,  61. 

Aliens,  restriction  on  settlement  in 
England,  446,  521  :  disqualified 
for  Parliament,  184,  447. 

Allegiance,  definition  of,  85 :  oath 
of,  182,468:  as  the  basis  of  fyrd, 

467- 

Almon,  case  of  (1769),  451. 

Amercements  in  local  courts,  33S, 
426. 

Ancient  demesne,  lenaats  in,  try  to 
escape  representation  in  Parlia- 
ment, 204. 

Annates,  577,  589 ;  Act  in  restraint 
of  payment  of,  589,  591. 

Annual  Parliaments  demanded,  221, 
336,  22S,  359,  260. 

Appeals,  ecclesiastical,  before  the 
Reformation,  573-574  :  after  the 
Reformation,  585,  590-591. 

—  of  treason,  152,  162. 

—  to  House  of  Lords  from  Common 
law  Courts,  167-168,  170:  from 
Chancery,  167-158,  170,  383. 

—  from    local    courts    to   Crown, 

337-         ,     ^ 

—  claimed  by  Chancery  over  Com- 
mon Law  Courts,  3St-383. 

Appropriation  of  supplies,  24I,  294, 

309- 
Archdeacon,  558,  559,  560. 
Arches,  Court  of,  560,  588, 
Army,  jiide  Table  ef  Cotttatts,  %  67: 

Roman    Catholics    admitted    to, 

603,604. 
Arrest,  freedom  from,  a  privit^e  ti 

F^liaroent,  169,  261-364, 
an 
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AniMli  Nipa  Cutai  (iJW),  isr. 

Atliby  V.  H'ki/i.  CMC  of  (1703- 
1^14),  tji,  i7S.  *«3.  p«.  W/- 

Aihftfdw  7'it«nNM,aM'}r(tSi9}. 

35  ■• 
'AmcmwI  turn.  sjo. 
AmiMintni.  of  U(t>  is  locil  coiuT». 

139:  monlhlfutulcithcConimnn- 

wcolth,  511. 
AuiK',  mcanicig  of  wurd,  354. 

—  Crsnd.  uj.  JSJ, 

—  jDd|i«»or.  366,  563. 

—  u(  Aitni  (iiSt).  rcoripuiifci  fyxil, 
17I-  J75-  4^3  -  %  1>  include!  feudal 
loianlk.  46J  :  |l  $  :>,  I'i,  kp[illei 
orAf  lo  fir^nirn.  4<i,  4tS:  |  S, 
baliiUlin  [teicrniined  l>)  juiy,  36J, 
468  i  jujiicei  to  tnpenntend  the 
ff^-  irSi  393 :  a  m«wu  of  UU' 
lion,  ;ia 

—  nl"  ('liuc[ui-;>n  itl66),  iuucd  with 
MMrntuI'  tlic  gint  nicn,  1I4  :  |  1. 
noliabic  utiipii  of  the  ShctifTs 
Toum.  33S.  339.  389:  iheriwriffii 
and  juilices  work  losclhci,  too, 
J[&4  ;  1  II,  no  IhinchiMtn  exclude 
(he  kiiie'»oniMi«,  189,  365  :  fix, 
the  iuiy  of  pietmlnirni,  359 : 
I  I  18-18,  ncul^liuQ*  nlKiut  va- 
P>uits,3>)i. 

—  r^  dOFTiiH /■rtimlmtul,  357. 
^olMeuuiei  (1197^  114. 

—  of  *W/  d'atntittr.  J5A. 

—  of  Morihaiiipioii  {wjb),  ittuod 
tarilh  usmt  of  the  great  lueti,  i%\: 
I  I,  the  justice  ouiii  tlic  sheiiff, 
»4 1  ihejBfyof  ptocninieDl,  35'>: 
the  coiMotiditkiiujof  judiniint  onm- 
minloiu,  366:;i,4,  deal*  with 
wadihip.  39.  3^ 

—  o(  ftrii  MtifittH,  JJ6. 

—  (Jirsm,  i$6. 

—  arWoudii(ick<iiS4),  114,  371. 
Awnci>uan>s  poUiical,  4S91. 
AliMhincM,  coun  of,  373. 
Aiuinclcr,  tS4.  164- 

Allninl,  writ  of,  460. 
Atuuney -General,  115.  43S,45S' 
AtwfO,  due  of,  (147;),  363. 
Aniiit  0/  accounti,  343,  394,  309, 

S44> 
Auditot  of  Keccipl,  S4S>  546 :   df 


A/lttinty  men,  cu«  of  ibe  (iT^li  | 
373.  rr*  AffenJii. 

BaitHjIatl,  cue  of  (1586),  9I. 
Iliilltl,  nianurtAl,  44. 
htJIot  Art  iiSfal.  «».  33S,  379. 
Bulk  of  Eaeland.  533,  jjS, 
Bulking,  iti  origiti  in  LngUnd,  536- 

Bkiikiiipicy  Act,  361.  44;. 
Ituikrupla  diti^uftlilicd   lot   l^tHa- 
ment,  iSS. 

HarnartUttaiii    c.     Soa'nt.    cue    of 
(1674).  373,  piiU  Afpf-dix. 

BatoD,  CoUft.  of  a  miinoi.  34;. 

DaroiH,  dininctiun  beiwi«eD  Greater 
and  I.eM«r,  3$,  113;  Oteailet, 
iiioiia]xi]i>c  (he  Comnmnc  Ctm- 
otliiim,  117  ;  Lnact,  ihiik  allcMl- 
ancc,  iiS:  tenure ofGtaiicr,  139)J 
141. 

Quaoy,  lenuie  liy,  37,  139^  146. 

fiarrme,  cue  or|i593l,  449- 

Rutudf,  law  uf,  413. 

Haitmti,  roue  of  ( 1637),  4J0. 

fiaii,  out  of  (ite6).  zji.  43S. 
>^llte,  uial  1^  iduetliualL  153,  349. 
'    363. 

tkckct,  Thoduu,  ArthbUiopof  Cut-i 
laibory,  >|iiaitol  with  lleDiy  IIJ 
566. 

K^dcbutntxc  qutslion  (iS39>,  J17. 

WtnefitofelaKy.  169.  S6'SS». 

ttcocTOlence*.  39S,  536. 

Ilcrkclcy  peeracc  cue  of  the,  I4t>. 

Itll.i.  or  Klr.llTS,  liiTiilt  llt<:  hiirnn-, 
tiiHi,  7^,  JI3:  %  1,  ptohiiKU  Ih4 
uisppnuing  power,  354,  313  :  %  !i 
icittaiiu   ihe   iliiperaing   powei^ 
353.  313 '  i  3,  condcmnithe  lll|;b 
CfiiniiiiiMon  CoQtt,  588  :  f  4,  fiw 
liiiliihe  lo'yuf  mooe^br  pioru^ 
live,  31  j :  I  S.  Oi-inlinnt  iW  tietU 
of    petition.    4S7  r    §    B.    IHtJlilMll 
a  lUxndini;  arm).   Sy.   313,  475-. 
I  9,  conlirtni  fieedom  of  ipeccli, 
367  : 1  ID,  (uoiiiLiiitexcmivclKiil, 

Rl  :  f  IS,  l^iiliamcnt  (ti  he  ImM< 
ijuciitl)',  Ido,  313. 
Bilh  leplace  pclilioni,  34J,  3Si 
BiAoptia  theihitennitt,  160,  33S: 
in  the  House  ol  Lordi.  I47,  1  jj 
580:  nmnbert  l>ef>»e  the  Itclatnii 
iw"!  546-547  •  *ftw  llie  Kcfbe 
■nation,  573 :  mode  of  ajipok 
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menl  before  the  Kerormation,  565, 
571-573:  after  the  Reformation, 

S90-S92- 

Black  Death,  its  effect  on  villan 
tenure,  52. 

Blood-feud,  345,  386. 

Boards  ofTiBde,  Works,  Agriculture, 
LocalGovernment.llj,  415:  Poor 
Law,  415:  Highway,  417;  Guar- 
dians, 414.  417. 

Bookland,  17,  t$,  340,  492. 

Bordars,  23,  47. 

Borh,  3SS. 

Borough  English,  tenure  of,  33. 

Boroughs,  origin  of,  8,  41S  :  growth 
of  self-government  in  :  vide  Table 
afCBnteHli,%i6l,  62. 

—  in  Parliament —  numbers.  172: 
early  insignificance  of,  177  :  un- 
willin^e&s  to  be  represented,  106 : 
made  into  shires,  433. 

Bo',  34S>  346.  4'9- 

'  Botleis'  offences,  341,  345. 

Bounliesoncorn,  54,  $25:  unexpotts 
generally,  525. 

Bracton,onvi!leni^e,  50:  on  treason, 
86  :  on  judgement  by  peers,  152. 

Bradtougk,  Charles,  case  of,  {1S84), 
'82,  275- 

Bribery  of  M. P. 's,  216. 

Buekinghatnskire  Eieftioti  Petition, 
case  of  (1604),  1S9,  273,  vide 
Appendix. 

Burderv.  Wirv,  case  of  (1857),  610. 

Burden  V.  AbbotI,  case  of  {l8ll), 
277. 

Barrage  tenure,  197,  411-426. 

Barg-bryce  or  burh-bryce,  418. 

Bur h- gemot,  423. 

Burke,  Edmund,  his  economical  re- 
form, 2T7  '■  opposition  to  relaxa- 
tion of  the  penal  laws,  609. 

Burton,  case  of  (1637).  450. 

Buihill,  case  of  (1670),  309,  460, 
vide  Afpetidix. 

Cabal  Ministry,  The,  105. 
Cabinet,   Tiide    Tabic   ef   Conlents, 

SS18,  46. 
Calvin,  case    of  (160S),    455,   vide 

Appendix. 
Camden,  Lord  (Chief  Justice  Pratt), 

coudemns  general  waiianls,  444  : 

his  altitude  to  the  law  uf  libel, 

451- 


Campbell,  Lord,  Libel  Act  of  (1S43}, 

453- 
Canon  Law,  inRuence  in  England, 
561-563,  565-567. 

Canons,  secular,  552, 

Canterbury,  Archbishop  of,  becomes 
Icgalus  naius,  576 :  strucgle  for 
supremacy  with  Vork,  5487 

Carta  Mercatoria  (1303),  518,  511. 

Carucace,  origin  of,  506 :  assessed 
byajary,5o6:  replaces Danegeld, 
504:  its  levy  resisted,  125. 

Caursines,  foreign  merchants,  in  Eng- 
land, 534. 

Celibacy  of  Oer^,  before  Reforma- 
tion, 550:  abolition  of,  aAer 
Reformation,  579. 

Celtic  survival  in  English  nation, 
vide  Table  ef  ConteiUs,  g  2. 

Censorii,  22,  47. 

Ceorls,  21,  22. 

Chamberlain,  Lord,  98,  108. 

Chamberlains  in  the  Exchequer,  544. 

Chambers,  case  of  (1629),  237- 

Chancellor,  Lord,  origin  of,  37S : 
king's  secrelaiy,  95,  378  ;  succeeds 
the  justiciar,  107,  379  ;  meroberof 
the  Star  Chamber,  loi  :  enforces 
uses,  67  :  frames  writs,  351. 

^ofthc  Duchy  of  Lancaster,  115. 

—  of  the  Kxchetguer,  origin,  iia, 
369. 

Chancery,  its  separation  from  the 
Council,  §  14,  for  its  history,  vide 
Table  af  CoMents,  g  B8  :  qoarrel 
of  Coke  with,  457. 

Chaacey,  Sir  W.,  case  of  (l6li), 

457- 

'Chandos'  clause  in  Reform  Act  of 
1832,  194. 

Chantry  priests,  550,  569,  579. 

Charity  Commissioners  di5i|Ualified 
for  Parliament,  1S7. 

Charles  I,  his  privy  Council,  104, 
105  ;  his  quarrel  with  Parliament, 
236-237,  304  :  his  treatment  of  the 
judges,  455  :  his  means  of  raising 
troops,  467  :  his  use  of  martial 
law.  476 ;  his  revenue,  236,  500, 

537- 
Charles  II,  Council  under,  105, 
113:  attacks  the  corporations, 
433:  his  treatment  of  the  judges, 
456.458:  hissEandingarmy,  474: 
the  beginning  of  the  royal  navy 
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UBilcr,  485 :  new  iiu«i  under,  ijS, 
509,  ;;i3.  $24,  ^iS-.  hiiutcof  the 
roy»l  luprcmacy,  30S,  jii.  59J, 
599,606. 

Caiitert,  (n  bcirought,  tlj'^aj ;  of 
ineotporalian.  196 :  fur  crrnting 
new  puliKinentBiy  )wroug)i>,  173. 
108.  211-  fni  cxeroiiljnn  frnm 
reprcwnlation  lo  I'ntlkmciii, 
20& 

ChuliiM,  116,  ,t8S,  490. 

Cifiidtr,  nu  '^1 11405).  261. 

ChmlvT,  courty  iMlmine,  jji :  repre- 
wriltrj  in  1*1111  inmen I,  171. 

Cfailtem  tlnndreck.  TSr,  183, 

OiipDcnlom  F.leclScin  reiiiiiin,  197, 
S74- 

Church,  WA  Tttta  of  CmtaUi, 
ChapL  XI. 

Cinque  PWtfc  482.  4*^ 

Ctciriu  of  it>nc»nl  juiiicet,  364- 
36t 

aiation*,  A«  of  I15JH,  J90. 

Cifil  Li«.  rr*  TaUt  tf  Ctnltafs, 
j  Tl :  prnurini  chir};c(l  on.  2lS. 

(rfftrendon,  Auiic  of  (1166).  ftA 
Aisic. 

—  CoDKtilDllani  of  (1164),  J&4: 
g  3,  IritI  (it  eriminoui  elciAt, 
$66;  I  8,  OM  of  juiv,  3J9; 
%  8,  Ktletiiulical  appealt.  5;j' 
S74 :  !  S.  iKipulcj  oYc(  Innd  h<- 
(wecA  laT  ani)  cleric.  2<),  356 : 
I  II,  U>!i«rK  in  Iny  irinU.  T55 : 
)  It,  anhtmlinii  ■/ vilUnt.  46, 

Qwendnn,  E*il  orfttctwunl  H>tlc), 
■naiwn  mnrnilei  of  clerical  kclf- 
UKlInn,  141J :  oppiitn  nppru. 
prialian  of  luppUci.  241 ;  >cni)t 
piiuHien  10  Ihe  Oiannct  UUcdi, 
440 :  raiTcridord  tii'  Chiulcf  tl, 
J09:  hUiir>fi.'«rhrafnl.  lOJ. 

•Cinrcndon  twlc,'  310,  599, 606. 

Gergr  in  ronneciicn  uiih  Pailin' 
mciil :  suy  «wjy  from  ihe  Com- 
mons. i49-r50:  oppnu.- ihe Com- 
iiiont'  L'laim  lu  lrui>liite,  146 ; 
tclf-laution      in      ConvocalSon, 

'  ClericK  Uicov  papal  bull,  {69. 

Ctrri,  CBU  of  ( 1460),  261. 

Ct/fiMi  Amu*,  CMC  of  (hv  |i673). 

143. 
Chvt,  lib  mldurmanfle),  J19:  hit 


cnntiofpiiTiteiariidielfoil,  341  ! 
hit  lliMkuU,473. 

Cnul't  I.n«t,  JJ4.  385,  388. 
Coalilion  MlniMry  O784I.  ]l6. 
■Cml  ami  (vmliicl '  munci'.  470. 
*VOkc,  Oiief  Joilice  Sir  EilwnJd.  in 
lerpre iNtion  of  the  tr&iwn  law  <i .  ~ 

"T-ififi  nn  r*-"  "ii'-  •  - Timnii 

cm  pt.)uliiiibni..n',  !i;o,  .155: 
flcnici  ihv  habciLK  corpm  wfii  Ut 
m  phwraer.  437 :  misiniice  to  the 
Ci>iHn,    455,     457  :   liiimiiied, 

4S5- 
Culonifll  gortmon  dUciualilied  tnr 

Pa/liM&eBt.  187. 
Colomei,  UcKtmenl  of,  336. 
CombinaiioD  I^kh,  ropntl  of  [l8k4), 

ComiCMu*,  SI.  461. 

CfnwHJami,  cue  of  (rlii^l<  45^1 

458- 
Commeniluion,     as     helping*     tba' 

{^oHili  of  Ihe  maoorlal  (ytunif 

20 1  results  of.  46;.  * 

L'ommercial  tteniiet.  513. 
L'omtniuion*  ot  army,  ibe  ihni 

ptkkt  Im,   375  :    IcV)-  by.   469 : 

0*  a  meun  of  iBXHiiim,  338. 
Comnmn  Ijimli.  irri|;lii  uf  ngliu  Id. 

I*|jal,  S4  :  hiM'jiii-nl,  i<,.      . 
Commnn    Ljiw.    xilminiilrslion   ttl, 

KMir  /oA/.-  aT  CttUtMtt,  S  !  iT'iV. 

5I-S3,  SA. 
fnaiiiiL-ii  I'leni,  OiUil  of.  367. 
Cominnni,  llouxe  of.  tiilt  /iiA/e  ^1 

Ci>iltnii.  Chaph.  1\'.  mid  \'. 
Coinniotiwi'atlh.  ccm<>)iiiitiiiiial   Itj.. 

KonBnf  lhe,}05*J07 :  UKxiiondnr- 

ingth*.4W.  yi.  %H.  S»7.  S^H. 
Ciwnniun*,  eruii  ol,  lo  iown»,  4*7. 
Commiine  roncllium.  tidt  Tailt  «/* 

Cominulation  of  (cr vice  fni  icnl,  In 
make  free  tenants,  49 :  oapy> 
holdcn,  tfi. 

CumpreheaiioD    Bill    (1 668),    311 

Comparcftlon  (Oalh-hclperK), 

362. 
Conriliiim  C>r(ltiuiiuin,  vidt 

«/ CimftHli.  t  M- 
Conference    lieiween    Lor^    uii 

Commoiu.  281. 
ConAnnalia  CitrtKruai  \lim),  omil 

lalhge,  S07 1  {  If,  forliids  ill 
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lid.  38,  231,  497,  518:  |7,for- 

bids  maletolle,  234. 
Conscrvatores  pacis,  376,  393. 
Consolidated  Fund,  501,  526,  528, 

^545- 

Consols,  their  origin,  540. 

Constable,  Lord  High,  Court  o/lhe, 

^  as?,  47S- 

Consliluencies  of  Members  of  the 

Hoase  of  Conimons,  vii&    Table 

BfCBnlcals,^%'ii,  23. 
Constitution,  flexible  and  rigid,  i  : 

conventions  of    the,  3  :     Sacon's 

view  of  the,  304. 
'  Consuetodines'  of  William  I,  3S8, 

S5S.  557.  564- 
Contraccors  disquabhed  (or  Parlia- 
ment, iSS,  Z19. 
Controller- General,  546. 
Convocation,  origin  of,  556,  56S  : 

clergy  vote  money  in,  149,  247, 

f;69,  577 :  comparison  with  I'ur- 
iament,  558  :  after  the  Reforma- 
tion,, vide    Tabu    of   Ccnlenls, 
g  88  :  suppression  of,  5S4. 
Ctfe,  case  of  (1586),  z66.  • 

,   C^tife)",  case  of  (1558),  274. 
I'    Copyhold,  origin  of,  50  :  precarious 
tenure  of,  57. 
Com  Laws,  history  of  the,  58. 
Cornwall,   Duchy    of,    creation   of 

boroi^hs  in,  173. 
Coroners,  376. 

Corrupt  practices  disqualify  for  Par- 
liament, 188. 
Corrupticm    in     Parliament,     216- 

119. 
Cottars,  32,  47. 

Council,  king's,  vidt  Tahli  of  Cen- 
latli,  §glS-17. 

—  of  Calais,  of  the  North,  of 
Wales,  100. 

—  Councils,  399,  417. 

Counties  Palatine,  too,  331  :  in- 
cluded in  rarliament,  171. 

County  Court,  modern,  400. 

Court  of  Augmentations,  of  Castle 
Chamber,  of  Firstfruits  and 
Tenths,  of  Ke([uesls,  of  Stannaries, 
too-lol  :  ecclesiastical,  vid/ 
Table  of  CoitteuU,  g  85  :  Leet, 
manorial,  343 :  of  Wards  and 
Liveries,  68,  too,  49S. 

Creation  of  peers,  281. 

Creevy,  case  of  (1813),  271. 


Criminal  law,  stages  In  the  develop- 
ment of,  345-346- 

Cromwell,  tJliver,  305-307. 

Cromwcli,  Thomas,  580. 

Crown,  vide  Table  of  Cenlents, 
9  §  8.  31. 

Crown  Lands,  492-496- 

Curia  Regis,  94,  I30,  126,  365; 
evokes  cases  from  the  local  courts, 
337- 

Curtesy  of  Kngland,  tenure  by,  140. 

Crustoniary,  Court,  of  a  manor,  343. 

Customs,  vide  7'aile  of  Contmlt, 
§  9  33,  77-78. 

Dammaree  and  Purekas,    case  of 

(1 7 10),  90. 
Dauby,    tax\   of,    impeachment  of 

(1679),  105-106,  157. 
Dancgeld,  origin  of,  502  :  In  towns, 

424  :  degrades  the  ceorl,  13,  502. 
Danl^  Invasions,  effect  of  the,  16, 

285. 
Darnell,  case  of  (1627),  438. 
Damn,   Michael,   case    of   (l882t, 

'89,  272. 
Death  duties,  531. 
Delates  In  Paillament,  publication 

of,  269-271. 
Debtors,  treatment  of,  444-445. 
Declaration  of  Kight,  asserts  James 

II's  abdication   and   vacancy   of 

the  throne,  77. 
Declarations   of   Indulgence,    309, 

3' I,  593- 

'  De  haeretico  comburendo '  Statute 

(1401),  563. 
Delfgates    of   Appeals,   Court    of, 

585.  587.  589- 
Demesne,  the  lord's,  44  :  diminished 
by   the  growth   of  free  tenants, 

49- 

Demise  of  the  crown,  260. 

Derine,  Sir  E,,  punished  for  pub- 
lishing his  speeches,  269. 

Despencers,  accused  of  treason,  86, 

Dis[iensiiig   [lower   of   the    Crown, 

2iUM,  308,  311. 
Disqualilicalidn     fni     M.l'.'s.    vide 

'/able  of  Vatilrnls,  %  '11. 
DisNenlers,  viile  Niincunfurniisls. 
DissiiluiLiin    iif    rarlinnu'iil,    as    a 

means  uf  nvetoiminK  the  iipposi- 

liun  iif  the  Iliiuse  of  I^irds,  283 : 
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tai  aftcrlainiiig  lli«  ajuaiun  uf  the 

ciiuniry,  it& 
Dittraim  of  Knichibood,  niewibi; 

of,  466:  undn   EUk'ud  t,  igi. 

466 :    niukf     ih«     'l'u<)-irt    nutl 

Slukti*,  aj9,  466:   jlxiUihcil  liy 

I  he    l^>ng    tStTlinmcnl ,    (19,    JJij, 

407. 
Oittne  Kighu  of  Kinci>  joj.  iiz. 
Domadoy,  cTulcnoe  Toi,  colkclol 


Iht  k  jui;  ii'  villnnis  4(1.  zoJ,  j<IJ. 
363  1  cvlikiirc  "I  fiiniiKTiJn'ioii 

*|[*  ill,  Jl  ;  (ill-  muioi  ia,  4)  : 
number  of  liordin  oni)  <viiun  in, 
47 ;  the  kine'i  oiaits  in,  493 : 
ihe  town  pupuliiinn  in,  43J  :  utcil 
forMsestmcni  of  laviium,  50J. 
DrawlMvk'  'in  oiiumcier,  .MS- 
DudloRi,  fi>itr  Balllc.  iml'li}-.  414. 

l>ukc.  iiitt«lo«i<m  of  lillr,  143. 
/hvariifvfe,  cnite  •/(1S47J.  162. 
DorhBin,  a  wnint;  inlalisc.  Ul : 

rr|'ii>r4)Uiivc   otlinilltd  to  nt- 

liamcitl,  171.  115. 

Badoak,  hit  ceuion  of  Lnthina, 
>86 ;  )ii>  coldmnMnrici,  328 :  re- 
ptcicniiliiin  in  Urc»1  luai'ii',  JI5  : 
inlrodiicli'in  of  Rmnlicline  lUtc, 
SS'- 

—  \u»  Otilinnncc  of  tlw  lluniUed, 

v^  S'i.  m,  X'- 

—  hm  Uw»,  313.  3*4.  315.  j2«. 
388,  4»L 

Eadhusii,  Iim  Oaili  of  Fealty,  Hj, 
3S41  alvliiliek  llio  thNxl'Icud. 
346 :  till  police  luw,  iSS. 

Eadward  tkk  Ei.uku,  uoiiei 
Kni-land,  2S5.  JlS ;  acccpis  enm' 
meiiiUliua  of  princes,  iK6  ^  hit 
foriilicd  bulla,  419:  fouxidb  new 
biihoprin,  J4&. 

Kadwabd  tiik  Cosnsso*.  ieiro- 
diiction  fif  fciieii^ers,  1S7.  ;;i ; 

CtK  of  piimtc  joiiidiciion ,  339 ; 
(ppnunDcc  of  ■  Chwicellut 
uodci,  37S :  value  <if  >ii*  '  L«ws' 
3^)53'-  Uiiiecclil  ilbccinlinuol 

Kaldormin,  his  origin,  S,  Xtt  tm 
posilioii,  3*8 :  ialbcWitfin,  riS; 
reptoenlotivc  of  pioi-incial  feci- 


IKDKX 

-/• 

Uarl.  in  I^rLitmcnl,  14J :  <liMp 
from  the  tool  cduiti,  330. 

EoAl  Indl*  CiiRi|ian)'  c.  ^hmiu-rJ 
2S4 :  ;>  jtiini  (i>Kk  cniupan)-.  5IJ  | 
till'  N>i»  (.'(•m[«in)-.  539. 

IkL-k-AiBMloil  CoonciU,  rtdf   To, 
^CmUmti,  jj  Ml 

—  Cuutt).  pa*  TiiWr  V  C* 

—  JuriHlkllon,  before  ihc         ^ 
nun,  561-561 :  afl«  ihe  Relan 

ilun,  s8fr.S»8.  S91-  ' 

—  law,  bcKirc  Ihc  K«fuimaliuii|l 
j6o  561 :  after  libe  Refon 

—  Tiilo  Bill  118311,605. 
Edhaki)   I,   hia  land  law*,  £l-4  . 

69:  ci(ci»n»iaooG*i>f  hitncecMfaa,] 
75 1  fiitinaikin  of  the  CaaocQl 
under.  96.  I4],  147,  379:  fiinna-l 
li<ni  r,r  rnrliameiit  undi-f,  IM-) 
I3S,  ■4I'I4I.  I7Z;  hiianti  feudijj 
mtaanto,  176,  191  •19],  agftj 
^3,  4^,   4(>9:  ronMlidation  m. 


llWilt  umlri,  J67,  369,  377,  379  i 
nil  rei;ulBlioii  of  (•■maicicv,  134,^ 
4>3.  JiS.  511.  S34:  kb  ilealini 
with  the  deigv,  i49k  %^. 

EuwARD    II.    Ml   Aceowion.    75 
act(iii»rlid|!et    lr(;l>liiiive    tHW 
•if  PailiBiufni,  iji,  193 1  rJaii 
dominion  nf  ihe  kb,   4S3 :    bii 
deponliiiri,  S3. 

Edwaku  hi,  hit  BtfoesMon.  75.  S3; 
hii  Slataie  of  tVcaaom,  %<t;  in- 
ifiKliirct  new  lillct  of  iKiluliijr, 
1431  An  in  retliaini  "f  power 
uf  CnuiiL'il  under.  9S.  166:  ([Mitt 
uf  the  Comnioni  under,  l.p,  134, 
m,  344.  »+8,  355,  395.  497. 
519-513 :  eiioniracoL  mcrchania, 
178,  446,  5« :  <Kc  n*vy  und«r, 
481,  4K3.  W'  an>i'p>|«l  !<«■ 
Utii>n  nndei,  575,  J77. 

[^nw.tati  !V,  hu  claim  to  Sk 
thrune,  7$  :  nbtTaooe  of  PuUir 
mcnl  undei.  397 :  follows  K 
pupuki  poliQ',  39S:  hi*  Inumi 
In  eionituetce.  198,  483 :  bia 
Rieiliodt  of  niviiij;  nionc}',  495. 

KuWAHO  VI,  Council  under,  103, 
311:  additicnu.  to  the  House  of 
Cammonj^  under.  173  i  repeal  of 
ilolclet  uixJei.  SS,  314.  349, 
300. 
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Election  to  I'lrliament,  principle 
united  with  reprcsenlalion,  130: 
regnlaled  b;  statute,  aia :  ex- 
penses of,  reduced,  226 :  right  of 
trying  contested,  273. 

Electorate  of  Kni);hts  of  ibe  Sliirc, 
vuit  Tabtt  of  C<mleiiis,  S  28 :  of 
burgesses,  i  '29. 

Eliffl,  Sir  J.,  case  of  (1629),  ^67, 

275.  439- 
Elizabeth,  Queen,  Star  Chamber 
under,  103  :  use  of  pcoclnmBliotis 
by,  250  :  opposition  of  Pflrtiament 
to,   300:    theory  of  ecctesiaslical 

Sivemmenl,  302  :  use  of  marlial 
w  by.  47&) 

Ellenborough,  Lord  Chief  fuslice, 
in  the  C^inet,  109,  454. 

Elmet  or  I^eeds,  kingdom  »f,  9. 

Enclosures,  57. 

Eneliihcy,  presentment  oi.viiie  Mur- 
droni. 

Enlistment  in  the  army,  47S-479, 

Entail  established,  63,  296  :  results 
of,  296. 

Bniick  V.  Carriiigtoii,  case  of  ( 1 765), 
444,  vide  Appendix. 

Eorli,  21. 

Equity  in  English  law,  318;  fused 
with  common  law,  3S3. 

Escheat  as  a  feudal  incident,  40. 

Ethel,  17. 

Enceptio,  introduction  of  Roman, 
into  English  law,  352. 

Exchequer,  formation  of  the.  92  : 
iu  officials  become  itinerant  jus- 
tices, 363 :  becomes  a  Court  of 
Common  Law,  369. 

—  of  the  Jews,  533, 

—  Chamber,  Court  of,  370. 

—  stop  of  the  ( 1672),  537. 
Eidse.  Comniissioners  iif.  exdudeil 

from  Parliament,  l86;  on  liect 
and  liquors,  499,  527  :  Wnlpolc's 
scheme,  4S9,  525,  52G,  S2S :  as 
part  of  taxation,  vide  Tabic  of 
Conienli.  g  76. 

Exclusion  liill,  307,  311,  313. 

Expulsion  of  members  of  i'arliiment, 
11%, 

Extradition  treaties,  447. 

Fagol  voles,  19S. 

Fancy  franchises,  229. 

Fealty,  oath  of,  ao,  ti5,  2ti7.  385. 


Fee  Simple,  estates  in,  absolute,  63  : 
conditional,  63. 

Fee  Tail,  estates  in,  63. 

Fees  and  fines  from  royal  preroga- 
tive, vidt  Tabtt  of  Conleiils,  §  7S  ; 
in  payment  of  omces,  545- 
.  Felony,  disqualitics  for  I'arlianienl, 
189:  its  IcfE^l  elTecis,  154:  in 
mediaeval  law,  346,  349,  360. 

Ferrtrs,  George,  case  of  (1543), 
262,  264. 

Feudal,  levy,  462-467 :  jurisdiction, 
vide  Table  of  Conlenls,  9  *B : 
dues,  497-499,  5^ 

Feudalism,  vide  Table  ef  Cenlenls, 
§  4  :  in  Englund  before  the  Nor- 
man Conquest,  463. 

Fifteenth  and  Tenth,  511. 

Fine,  judicial,  vide  Amercements. 

Fine  of  lands,  a  method  of  barring 
entail,  65. 

Firma  buif[ii  19S,  421  :  comitatui, 

Fitiharris,  case  of  {l68l),  165, 
284. 

Fit=aialUr  peerage,  case  of  (1669}, 
140. 

Floyd,  case  of  (1621),  237. 

Foldsokc,  48- 

Folkland,  origin  of,  17,  492. 

Folkmool,  117- 

Foreign  policy,  share  of  the  Com- 
mons in,  255,  295,  304. 

Furdgners,  restriction  on  the  settle- 
ment of,  in  Hngland,  446,  521- 
522. 

Forest  Courts,  vide  Tabic  ef  Com- 
/en/!,  §  .')4. 

Furfetlure,  as  a  feudal  incident,  40, 

'  Forinscc  '  service.  34. 

Four  neighbouring  vills,  their  em- 
ployment in  ihejurj',  361. 

Fox,  Charles  Janius,  attitude  of, 
on  llie  regency  question,  84 :  a 
minor  in  I'arliamenU  183;  the 
We'.tminsler  KlecLion.  ZOO ;  at- 
tacks slavery,  445  :  his  Liln-1  Act 
(17921,  452:  favours  religious 
Eole ration,  609. 

Franchise,  vide  Elfclorate :  ailcrn- 
lion  under  Commonwealth,  307. 

Franchise,  i.e.  immunities,  in 
boroughs,  425. 

Frankalmoin,  tenure  uf,  29,  568. 

Fratii-li'i,  ca.-*  of  (1731),  452. 
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Fnuikplodee,  itt  oriein,  389 :  in- 
cltulon  of  vlUiTis  51,  jtti);  Vi«w 
•^1  33S>  i7S  '•  conoretion  of  the 
ttmlf  with,  3ji.  3J9,  3761  diOen 
from  the  iiny,  353. 

Fruiks,  J,  6. 

Frrc  tndc.  ciuliliihment  ol,  5Mi- 

S*7- 
Fitviloiii  (roin  AtitM,  for  am  M.P., 

■  69,  36l-3£i4. 

—  tJ  upMch,  for  »n  M.ft,  170, 
164-171.  3(a- 

—  siv"<h  or,  on  *  manor,  49. 
Fncbolilcn,  u  lentuiU  of  •  m«Ror, 

JD ;  ytijnicn.  jj :  of  fori/  thilHoip 
al«(i  for  l)ic  thim,  193, 

Pmmao  of  ■  rorpotniion,  ai  pu> 
tikm«nuiT  cleclor,  198;  hurighlii 
prtsencdliylhe Reform  Acu,  Ml. 

French  Kevuluilon,  lit  ciTcct  iin 
t:ni:1i>li  Krform  I17S9I,  333: 
(l8w(.  J14. 

t-'mrkviltt  fttmgr,  cue  oif  [1677), 
141. 

Fri»ri.  5S*- 

Friih,  3S4;  pid,  430k 

Kriiliboili,  vult  KixnkpT(dec. 

AW/<rr,  meaTdto;),  457- 

Fyrd,  iu  hisioiv.  467'4oq:  arsini- 
Mtion  by  .^Ifitd,  467 :  rnn- 
i^iullun  liv  llen>7  II,  46S: 
led  \rf  ilie  hficrill^  333 :  ininglcti 
wilh  ilie  (i-ii.lnl  Iri')-.  466. 

FjTdwiK,  467.  496. 

(Gafol,  13.  48. 

General  war  ran  l>,  443-444. 

GKOitoi:  Itl.  relaiiiiiu  with  lii« 
miniMcrs  loS,  3l6,  316,  3171 
Arrani^nFiili  fo*  I  he  refiencjr 
aadct,  8j ;  pramolc^  ihe  ind*- 
pendencc  of  the  judsis,  459 : 
Ihe  royal  revenue  under,  joi,  545: 
hit  Bvcnlon  la  pari  ioiiicii  tat  y 
reform,  U3 :  and  tii  relif^luui^ 
toleraliim,  604. 

Gciilb,  31. 

Gi11«n't  Poor  Law  (17S1),  413. 

Gild.  McrchanI,  43S-419 :  Ctkfl, 
4o£k  439-43'  -  KniKhr,  4I9> 

GUiditanc.  tti^Vii  ll'in.  \\.  V..,n- 
tains  iiAicc  wiibuul  *  Mat  In  Par- 
liameni.  115:  his  Kcfomi  Bill, 
»7  X  Ballot  Acl,  llS :  eodi  ihe 
pioicttive  tyHcm>  537  :  tonvciU 
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perpciual  lalo  (nrniiuible  iDOai- 

tin.  S43- 
Uknvill,  lUnuir,  on  the  royal  pw-^ 

logalive,  78:  biihapB cath,  146, 
GlamnlU  ami  Alba,  auv*  at,  jSl, 

tMOi^H  V.  //<tJ»,  cue  of  <i«86}, 
353-2,S4.  458,  474- 

Gnld>iiiiilis  iw  lankera,  S37. 

UuchJ  I'uliamcnt,  [vtitiorii  AboM 
t1«c(iotu.  19},  J134 :  dcnin  Ihe 
kuis*!  riehl  10  ret-nkc  a  italtile, 
345 ;  tmpauhei  (he  kin)['>  minU' 
Un,  163 :  p«tliibni  of,  354.  , 

CmAmVi  dntf  t'etiium,  c*»c  of 
1I«<H).  189.  »73.  377.  «■«*  ^A 

(^^rrfm,  LoniG««ige,aucof(i7fl(i|M 

90,  477,  6ot. 
Grand  ,V«iic,  t^idt  Aoi/e. 

—  Juty,  I'll/' Jury. 

—  Scrjjeniiiy,  icnnir  by,  39. 
'Great  Conlrxl,'  The  (1610),  69. 
Grennlle  Act  (1770),  trial   of 

puled  iclutnt,  374. 
GrJth,  3*4. 
Gnoidian.s  Poor  Ijiw,  414,  <i 

Habcai  Curpm,  wril  of,  4*36, 
587  :   Act  qf.  309,  440  i 
"on  of,  44I1L 

Hall,  ArUiur,  cue  of  11571),  373^ 
174. 

llaU-mout,  U3. 

tfamfdiK,  John,  caw  of  ii6yj), 
508,  viA  Afftndijc. 

llMua,  {tuit  of,  to  tonni,  4301 
l^ndon,  531  :  Teuliinic,  53I. 

HArdwickf,  l^^rd,  delincx  diicnrlfor 
of  Chance  Hut,  J8j  ;  hit  Mjiiiit^g 
Act,  609.  611. 

Uarify.  Thonuia,  ca»e  of  (t79«], 
90,  461. 

Maie'h  whenie  of  proporU' 
|>T(hCnlatfon,  219. 

^iL»'^,  i-K»ror(l39;},  ISOi  I 

Huulli  money,  S^ 

llKxav  I,  liainv  a  new  claa«  01 
ollicialx,  93.  i<|3,  331,  363 :  dit- 
conllnao  Ihe  llitce  ailnilBl  ooonx, 
130:  forma  a  Mronjc  cmlrii 
njvcrnniciil,  389:  (IchU  with  ihi 
fomti,  371  r  hit  uw  ol  mtv 
ccniuici.  473 ;  conMnt  to  M 
lion  under,  303  :  scutage 
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JOI:    hii    KCleilullctI    pdlcy, 

S64.  S^S.  ??<•■ 

IlKHkv  I,  ha  Coionalion  C'honet, 

rennunctt  the   inaniucb  of  XMI- 

Iwm  II,  1S9:  dc«U  K-tUi,  I  », 

^rcttefi,   36 :  I  3,   ouirUec  J9 : 

4.    -nnKUliiji,    j8,    »!  I   S. 

Baceineiil&,    93,    j}8  :    g    11, 

«iu]ll  iBUlion,  ^J. 

'  hii  Cbuicr  10  Loodoo,  4>3-4a4, 
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I  L^Mi  (Ixcct  lleniici  Piimi), 
ciidonoe  of  iil«Rd«iitt  >!  locsl 
ewrt*.  3«<.  353.  373  •  f'«i««iey 
of  local  touru.  334  '  <"))»y  toe 
MUIencc  utu)  Honour,  J4J. 
IIbnnv  II,  Kfowlh of t>rinioG«mlwc 
iicidri.  33  :  of  niaiTUCc  »  fcudnl 
incidrni,  j9:  »[ipoin(t  UynKo  to 
jiuticiiriliip.  81  :  formaiion  iJ 
RDUal  ^vrrnmcni  umlcr,  Qj,  1 36. 
J90 :  n'o*'''  of  Common  law 
unilct,  9J.  96,  w».  3SS.  j^. 
j6i  1  utc  of  p<>pul«>  tcpraxntB- 
lives,  i»9,  393,  JV*,  3.M.  3**1 
teoipnuaiion   of   h-ml    guvi-ni' 

"Kftl.  390.  33'.  333.  359.  364. 
375  :  liii  cliBitnt  10  towns  43lt  ■ 
Pimtoir  *y«icni  iindct,  463.  4C4, 
4A5,  4b$,  473 :  umiiMi  uniln, 
465.  468.  joj,  S*4.  S'o.  S32: 
nil  ewlciiuiical  policy,  j6i,  564, 
566,  ST  1. 
IIknhv  111,  ht%  acMBion.  7j:  u- 
rangcmcnU  fm  ttgency  under. St, 
it:  Council  uiid«,  95,  08.  138, 
68:  ilie  iMiiiifiiy  ■■.!,  Ni.  138, 
,  J6S,  J?3  :  relalioin  with  the 
uni.  196,  495 ;  local  go'cdi- 
DcntundcT,  MO,  391.  391;  u»- 
lon  uii4rr.  46,  1 70.  4^.  $05*  JiO^. 
507 1   hU  ccckmMllni)  pnutioA, 

S<*.  S74- 
(Irvitv  IV  ,  bit  »llo  to  lb«  Ihioiie. 

7$,  St.  y>$,  $67:  h»  Ldimiiiiinii 
inl>eril»nce.  3Jl,  49J  :  Council 
uiiilci,  99  I  Pmliamrni  undci.  IJJ, 
1K5,  iiov  1331  >4).  >7S.  ^!- 
IIrnkv  V,  hiorm;.  139  :  hi>  nnv)', 
481,48$!  PjnlUnKnlundM,  141, 
156 1  conliBCiiln  «lkn  piiuiirt, 
493 !  wrmgw  rcgcnc>'  for  hii  »■", 

llRMtvVI,  tq;ene_vfof.  S3  iCoDMril 
vii<l<t,99,  lol  :  l^uliuincDt  under. 
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IUnkv  Vtl,  hiBcUim  iolhiCn»Hi. 
76  t  dfrct  of  hit  ItcuUtiuit.  3^ 
406,  474 :  mcthoa*  of  niuai; 
WHiney.  115,  495.  «8.  S»* 

Hknkv  Vltl,  CKaidDcwtteuaiw, 
87 ;  Council  vnda,  104 :  PuHa- 
mnitnndn,  173.  314,  £49,  19», 
(81  :  folluwi  a  pcfHiUf  polWr. 
359,  398;  owihoib  of  mWnK 
mone)'.  335. 49S.  jii :  lik  nxie- 
lAnMicai  [«IUy.  148,  493.  i7S. 
578.  380,  589  :  leaves  the  Cronn 
by  *iil,  77,  303. 

llatsj,  pnniiltfnini   of.    5«3-Sft3> 

5M- 
Herioi.  35.36^ 
Hide,  umi  oJnunoml  i<n(em,  47  t 

iMtM  of  <«ily  rauiiion,  503 :  unit 

of  fitf  hiilc*.  3!6,  463. 
iliuh  Coinii.iuiqin  Cotirl.  101,  586- 

JSS. 
I{i|;li   Rcei«,  apiiolDlnivnt  of,   In 

pUix  »f  RaMormMi,  339. 
Il'.ly  Otdcrt,  a  ditqwUlicBtkm  fcr 

I'uliamenl,  1S6,  ' 

Homage,  85,  461. 
Honour,  CMidiil,  )4ft. 
//fnu  TtnAt.  |{cv./.,ciu«of(i;94). 

90,  iS6,46i. 
Ilouuholil,  n>7>t,  coU  of,  nMlMen- 

arta  of,  494, 
Hamar4  v.  Guuit,  amt  of  tl8}9}, 

376,  pi*  ApftmUx. 
Hue  ind  cry  for  putiuil  of  oriml- 

luU.   393. 
'  Huinl>lc    IVlllloa    and    Advice, 

The.  u6. 
lluiidred,   vidi    TaUt  t/ C^iHtMi, 

fi5J7i8. 
tiimJi'is^SM  ilHtiMi,   oue  of  tfao 

(1450),  303. 
lluikadK  473- 

ImmuniticR.  clrrical,  169,  565,  566. 
Impcat-hmiiDl.  caso  'if,  163,    1(14, 

166:  tbxrt  of  the  Loiils  in,  t63  1 

of  ihe  Conmons  in,  357  !  a(  oom- 

moncrt,  163,  1&4. 
Impasiliunt,  iJS,  533. 
Impnunicnl  fut  Ihr  aimy,  469,  470, 

478  :  foe  the  n.ivy,  484. 
Incidenti,  feudal,  35-41- 
Incone  Tax.  513,  J37. 


ImUBinilT,  Acts  of,   251,  Mf.  608. 
InTanu  diwiiulitiod  foe  Puliamcnl. 

iSj. 
IiH|ue>n    of   Shuin»   (llTOh   J3*. 

3^. 


*  [ni|uiutin,' lu. 
ofGoK 

t< 
iJclil.  S43- 


InMnianmt  olGDvemmrnl,  3CK,  474. 

In(«t»t.    r«ssUlian    of,    jjb:    al- 

tcmpli  tn  leduM,  (if  the  N*iiuiwl 


*  latstprctn,'  Dr.  CoacD't.  J03. 

Inveuiluic  (jiinml.  565. 

Ireland,  union  uiih.  conwqucntAi]- 
dllioiu  I"  H"ui*  of  Ciimmoni, 
171  -hrirdiiiiY  rcviimi-i  <i(.  joi  ; 
KoiuaD  OiilWic  ilmliiliiirt  tn, 
tol. 

[(Ml  peiuian  liil.  118. 

Iwllu>  mcKhanb  in  Ensluul,  S34. 

IliiwniM  lBRlcc9,nUr7aMr^^- 
MUi,  i  i3:  thcii  rinhy  irfah 
JuMiccs  <>f  iKiiM,  393-JW' 

jAUKt  t,  bi(  iclnlioitt  v'iib  rodiB- 
■n«iit,  lU.  "J-  S)^'  2Wi.  173. 
,$03,  499 ;  lilt  futrijtii  pvlicy.  joz. 
S98 :  till  irliciotii  pnlicjr,  SJJ, 
303,59!!:  icIflliuDswiOiUicjiidEU, 
381,  4JJ. 

JAMS*  11,  hit  ic1ipciD»  polin,  311, 
593  :  hU  tncimr.  a38,  JM,  309. 
900 :  hi*  JnilinK*  wlih  ihc 
Imioiigh*.,  433 :  willi  the  )uil|;c*. 

S6 ;  wUh  ihr  uniy,  474  :  hii  <im; 
lh«  ditpcniinf*  puWEi,  }cA  :  h» 
dcpusilJon,  ^i.  154. 
JrtUxi,  cntK  of  (i6;6).  439. 

ictiiiu  in  Rncluid,  (97. 
ewtio  Knglind. 446, 489,  S3»-S34  ^ 
in  I  Aon  I,  419 :  t-irusri]  from 
tbcAfBui'  of  Atmi.  46^  rrrcluilcit 
AiMn  IWllamenl.  iSl :  polrtu:Bl 
cniinclntion  of,  611-61Z. 
Ions.  Kiag,  (he  Curiit  under,  36S : 
hi«  charltn  to  towe*,  4iti :  hi* 
tniliury  Jam,  4^5=  *<'*  ""^V* 
«S3>  4S4 :  taxation  undot,  Jo}, 
507,  568:  hi*  (rotlmviil  of  Ihc 
!>**•  533  =  ^i*  ccdtsiatiiisl 
policy,  J74.  577- 
Judea>  ItittMiwl,  vHu  aMM.'  Iheu 
d^enileDM  on  thr  Crown,  tridi 
TatU^Ctaltnti.ini:  appoinl- 
mcnt  «I,  310,  313  i  intetprctalian 


of  ihc  Law  o(  Tmion  I17,  881 
lo(|>iiTc  inloicIuRiitarBrliament, 
371  :i>foIrs-1i£uniilcommitnieDLii  i 
L^  LvBnril,  4 jS,  4S5 ;  nro  re- 
fiu-nl  a  )jlnec  in  tbc  Lorda,  97, 
16a  :  diH(ualili«l  fur  IVKanKnl, 
183  -.  dismiiKiI  foi  opposiiian  to 
I  he  Cro«  n ,  4  j6, 

JodUial    g<r<".'ejurr.    ['i',£:    Tablt   »f 
CtHUnii,  gf  50-ft1. 

jury.  ttJt  TaNftf  CatUtuli,  |  51 : 
cumtiiiie*  dcclion  and  iqunnita- 
lion,  119:  nicd  in  aiaeiini«i)i, 
468,  S03:  mcmtKnofraTliAnicM 
not  Uable  to  ktvt  oa.  263 :  in 
telailon  t<'  ihc  law  of  litid,  4^1  :[ 
iiniMtitlhilily  for  tholr  vtrdictaj 
alx-li^bfl,  4D0.  J 

JmilKofibc  PnKc.  m'A  TMt  m 
CsH/fH/i,  i  M  ;  ihrir  connenkin 
with  I'oix  Ijiw,  407.411  :  foi  tbe 
CiiMuc   i'oriA.   Ii'iw    nam. 
48^ 

JuMice-»c«l,  Court  of.  ^1)73. 

Jiuiiciat,  odKoc  oR;Bnitc(l.  Si 
(■perviic  the  cecrvMiuiJcat  conrtt, 
566:    tnjicTteilnl  by  the  Ch«i- 
i-^-ll'ir,  107. 


:  fbi  tbe! 
SI™ 


Kml.  a  cuunly  [utiline,  331 
Ktniish    feiiltemn,    cm«    of   ibc 

(1 701).  487. 
KtiiilTcd,  laulf  tciponiihilliy  of  Ihe, 

385- 

ij.  81. 

King's  Bench.  Court  of.  ija 

•  Kjc«'>  KtitmU.'  The.  rS>.  117. 

Knisfirn  Fee,  16.  461,  506 ;  rcUri 
uii<l  liy  holders  of.  36 :  aid  paid 
\tvm,  37. 

KnigM'*  IIo*)iiiAlln^  553:  T«M- 
p£j»,  SS3- 

Knii:bts  wT  llic  ihirr,  (bcu  employ, 
uieiic  la  local  Einetnmcni.  1x9:  in 
t'Mlinnirnt.  (heir  iiunibcrt.  171  J 
iiualihi-aliiim,  176;  (MMitiiai  l» 
I'Biliiiiient,  177 :  (o  inlde  in  th< 
ihire  (1413),  tf>%-  Bltuck  the 
elerCy-  S*i- 

Latmurart,  efltct  of  cnch 

S9:  Statute  of,  405. 
Xaniland.  I9. 
Lake  r.  King,  tMK  erf.  rjx. 
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Lancastet,  Duchy  of,  331,  493,  503; 

Chancellor  of,  115, 
Lam)  and  Stock  lease,  53. 
Land  Bank,  539. 
Land  Laws,  titde  TMe  of  CtMtnts, 

%^■ 

LAndrica,  340. 

L*nd  Tfli,  514. 

Lark,  ca5eor(:429),  263. 

Lathes  in  Kent,  330. 

Law  Lords  in  P^Iiament,  168. 

Lawyers  disqualilied  for  ParliamenI 
(1371,  1404).  >8S- 

Ltack  i.Menty,  case  0M1765),  444, 
vide  Afptndix. 

Leet,  Court,  of  a  manor,  343. 

Legacy  duly,  531. 

L^Btes,  councils  of,  557 :  papal, 
S49,  575-576. 

L«islation  by  the  Witan,  118:  by 
the  Commune  Concilium,  134: 
share  of  the  Commons  in,  831, 
343-246,  178. 

L^^lature,  formation  of  a  national, 
vide  Table  B/CBnltnts,iiO:  rela- 
tions of,  with  ihc  executive,  r'ide 
Taile  o/  Contenls,  §  §  •!],  43,  46. 

Leighlmt,  case  of  ( 163a),  4J0. 

Letters,  right  of  opening   privatt, 

449- 
Letters  patent,  creation  of  peers  by, 

.143- 
Libel,  law  of,  judicial  interpretation 

of,  451-452,  459:   parliamentary 

epers  amenable  to,  271. 
ri  homines,  tenure  of,  30. 

Liberty  of  speech,  vidt  Table  ef 
CenleHts,  §  §  37,  86. 

Liberty  of  the  subject,  generally, 
vide  Table  ef  Cealeuli,  Chap.  I\  : 
under  the  Tudors,  299  :  under  (he 
later  Stuarts,  309. 

Licences  to  trade.  529. 

Licensing  Act  (1662-1695),  450. 

/Mbiime,  case  of  (1638),  450. 

Lively  and  maintenance,  57. 

Loans,  used  as  mean^  of  bribery, 
319  ;  for  carrying  on  the  govern- 
ment, vide  'Tabic  of  CotiteiUs,  %  80. 

Local  Government  Board,  1S7. 

London,  Henry  I's  charter  lo,  423- 
434  :  early  condition  of,  421  :  re- 
presentation of,  in  I'arliament, 
172. 

Long,  Thomas,  case  of  (1571),  iBo. 


Long  ParliamenI,  abolishes  distraint 
of  kn^hthood,  69  ;  abolishes  the 
Star  Chamber,  103,439:  and  the 
High  Commission,  588 ;  con- 
demns commissions  of  anay,  47a, 
47S,  481  :  deals  with  tonnage  and 
poundage,  23S. 

Lord-LJeutenant.  origin  of,  397, 470: 
recommends  justices  of  peace,  394: 
dismissed  by  James  H,  474. 

Lords,  House  of,  vide  Table  ef  Cim- 
lenli,  S§  21-24,  39. 

Lords  Appellant,  97,  153,  163,  294- 

Lords  Urdoiners,  ^,  259. 

Lotteries,  usedasameansofbribery, 
319:  Bspartofthe  National  Debt, 
541. 

Loughborough.  Lord,  claims  to  re- 
main in  Ihe  Cabinet,  109. 

Lunatics  disijualilied  for  Parliament, 
183- 

Mad  ParliamenI  (1258),  133,  574. 
Magna  Carta(i2is),  its  realimpor- 
lance,  127  :  §  2,  nnes  and  reliefs, 
37  -  H  4.  5,  wardship,  39,  373, 
473  •  S  !  1^1  1^1  sculage  and  aids. 
37.  38,  497.  505.  S07  ■■  8  1*.  "le- 
tines  Commune  Concilium,  95, 
131.  133.  379;  S  17,  fixes  com- 
mon pleas  at  Westminster,  368 : 
9  18,  directs  the  taking  of  assiies, 
130:  §  20,  recognius  the  pro- 
perty of  villans,  46,  338  :  g  21, 
mitigates  arbitrary  6ne5,  338 : 
g  24,  sheriff  not  to  hold  pleas  of 
the  crown,  376 :  §  34,  use  of 
writ  Praecipe,  355 ;  g  56,  free 
grant  of  wm,  436 :  %  39.  forbids 
lalse  arrest  or  imprtsonmenl.  151, 
438  :  g  40,  fnibids  sale  of  justice, 
356.  352:  §  41,  malelolte  for- 
bidden, 518:  §48,  abolishes  evil 
customs  of  forest,  372. 

—  second  reissue  of  (1217):  g  13, 
jury  in  possessory  assises.  130: 
g  39,  restraint  of  alienation,  62  : 
g  M,  meeting  of  shire  court.  334, 
390 :  §  44,  taking  of  scutage, 
506. 

Magnum  Concilium.  209. 

Mamlenancf,  liven  and,  57. 

Maletolte,  234,  51S. 

Mallus,  court  of,  among  the  Franks, 
3"9- 
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Maiwr,  iMe  Tatlt*fCfMtiUs,%l: 

lU  rtbuion  to  ihe  Vll),  401. 
Mtttk^rikl  ;uri>iiieiii,in,  viik  TaUi  0/ 

Mansfield.  Lord,  tienia  (h«  llonic 
of  Conuiniiu  10  be  >  ooan  0^ 
Kcotd,  377 :  hK  HcciuiM  on 
gencnJ  wantnti,  444  :  on  ae^fo 
uavoiy.  44  S :  IniciprrtAiiun  0/ 
lilifl,  451-451 ;  oil  iho  OM  <A  ihc 
nililMy  in  *  riot.  47}. 

Manucaptoit.  196. 

Muk  rmcm,  11,  13. 

Mkr(i4i;e  lu  a  feudal  incident.  39. 

M»r*h»n,  Eail,  98.  151,  35*.  157. 
4;$- 

Martnl  Uw,  475-476- 

Martin^  v»xo\\i^l\  26a. 

Ma«y  I.Qoecn.rcpuUihcttcaaons 
of  Eilward  VI'i  law,  S81  ba 
felatioDi  will)  I'lillunenl.  173, 
joo:   usn  I  lie  n>y>l  lupronacy. 

sst 

Uast-lhepi.  55a 

UuiccK  in  Chanotrj'  draw  up  wriu. 

Majror  crant(<d  to   l>on>U|;lih,  417, 

Mntings,  public,  489, 

Meicuitile  syiiem,  us. 

Merceurici,  [u,fr  7dU<r  ^  Cealtntt, 
%  AD  :  hirnl  by  u^uUge,  ifiy,. 

McccliBnl  .\di'rritiircri>.  513, 

Mctclantl  (oim  alniu»l  ■  •r(>uali' 
MlNte,  V/i:  potilKiii  ot  lixcii-ri, 
ia  EneUnd,  531,  5I4'  <>t.iMin 
Coita  >1ei«Biari*.  51^  511 :  ut- 
CanualJw  <A  Enj^iio,  513,  jJ5, 

Mnchct.  48,  51- 

Mttda,  furmatioa  initi  ahltcs  3>7- 

MoM^  lunl,  15 :  tanaat,  304, 

JUttMwqfrr,  owe  uf  ( l66St,  S?- 

Milkk,  470-471- 

mittr,  CMC  of  (1771),  169,  451, 
461. 

Mini»lrri«l  fTaixmaibitlty,  304,  309, 

?'4- 
Minon elected  in  Puliantmi,  i8j. 

Mia,  aw:of(l7Ii).  *%t- 
Mi/<MI,Jo)\ii,aaie  or  (1875).  189, 

Model     Parliatnenl     (l>9SK     >36> 

Monuleria,  luppicMionol  ijic,  493i 
5S0. 


1 


Monk*,  tntraduclion  o(  nrden  into> 

Eii(>l>nd,  55 1. 
Monnwiuih,  county  ut,  uliuiltcd 

l^rliftRicnt,  171. 
Monopolio.  519, 
Mormuiln  L>w(,    hiitary  of, 

cvid«d  by  Uw»,  67-  uptiUrflo 

lay  oorpoiaiiona,  437. 
Uovtalilc*,  Tax  im,  510, 
Mund.  31*4.  4>o- 
Moniciwl  Corpontioiu  Act*  (l 

im),  433. 
Hurdnmi,  51.  390,  424. 
Miu-ray,  Hon,  Alex.,  cue  of  [1751)1 

377- 
Ummir  Aei.  iinliiiu  linl'le  10,  471 

pnniilct  (or  ihe  discipliae  uf 

»ni"y.  47S.  477. 

'  NiboU.'  Indian,  In  tin-  He 

Ciiinninnh.  iSo. 
Natioeul  IHbl,  539-544. 
Nniiiiiiiilii)'.  eiiniili  <A  the  ipi 

ill  Lr^Und,  197. 
N'atitnlitJtion    Act    ( 1844,     I 

4*6*47- 
N*vi|;nii»n  AcK.  483. 
N»v>',  tiA   T^t  ,<f  CimlttUi,  I  70. 
Xrai/,  raitc  of  1 1 59JI.  idl. 
NVaark.  but  caw  ol  enfnuiduKineM 

by  ro)-al  <hiuiei.  115. 
N'cBi-piliFri-.  >i4m|j  'lu(y  od,  450, 
N'lni'cinfniiiutia,   31 1  :   early  trcMt- 

mcM    wf,    $95 ;    liinlHlilica   a^ 

605*606 :   tcinoiul  of  diMUIhia 

of,  606-6  lOh 
Afrrfoti,  county  of.  que  of  (iS^ti 

>73- 
Kmvtl.  Alcn.,  aae  0/  flSS3)> 

186.  373.* 

CMiho,  iniubtrfof  M .  ]', '),  181 1 1 

binl  by  Slnlulc.  (83- 
—  of  oaih-helpuri,    i.e. 

Ualot*,  US,  3S3, 
Oecuional  Conlutmiiy  Ad  (i; 

607- 
CfJDt»tpan  KttM,  ^jie  of  ( 

189.  W- 
Oferliyino.  385,  jSS.  496. 
(XTicn,  axA  ai  a  mmni  of  tirllaCry 

to  M.r.'t,    317;   du^uahficallon 

nf  hnldrn  (lu  <<tt\  in  Parliammti 

186-187. 
(MicikUintcclaiiRitlcalconrU,  55^ 
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Onsloa,  case  of  (1680],  273. 
Ordainns,  Lords,  98,  259. 
Ordeal,  51,  347,  361, 
OrdiDuice  of  131 1,  147,495. 
Ordnance  Board,  479-^0. 
Outlawry,  40,  345. 
Overseers  of  ihe   Poor,   408,   410, 

4H.4J3- 
Oxford,  Council  of  (1213),  130. 

'  Packing'  of  Parliament,  zi  1. 

Pa™,  319, 

Palatinatra,  100,  331  :  included  in 
Parliament,  171. 

Pallium,  ^71. 

Papacy,  its  claim  on  Ihe  En|;lliih 
nation,  S76-577  :  its  interference 
with  the  Ki^lish  Church,  vide 
Tatk  b/ CBaleiils,%6'J . 

Pudon,  Tojal  ri{;lit  of,  352,  309. 

Parish,  oi^nizalion  of  the,  403  ; 
number  in  mediaeval  England, 
549  ;  its  relitionii  to  the  Vill,  401 : 
its  chargeahilily  for  its  poor, 
429. 

—  Councils,  417. 

Parliament,  viiU  Table  of  Coiilaili, 
Chaps.  IV  and  \. 

Parry,  ca.*e  of  (1585),  172,  274. 

Bily,  ca.scof(l705),  277,  vide  Ap- 
fendix. 

Paymaster,  of  the  forces,  545 : 
-General,  S46. 

Payment  of  M. P. 's,  203;  in  return 
for  voles  in  Parliament,  316. 

Pliu\<UH,  Edmund,  case  of  ([6lj}. 
«9,  457- 

Peasant  Revolt,  52.  509. 

Peculiars  in  Ihe  Church,  559. 

Peel,  Sir  Kobert,  his  Act  for  regu- 
lating the  trial  of  cnnlested  elec- 
tions, 274;  succeeds  Lord  Mel- 
bourne, 317  :  his  flnanclnl  policy. 
527  :  revives  the  Income  Tax,  516. 

Peerage  Bill  (1719).  160. 

—  life,  144:  growth  of  the  idea  of, 
150 :  increase  in  nuinl>ers  of,  15S  : 
Scotch,  156:  Irish,  156. 

Peers  disqualified  for  the  House  of 

Commoas,  1S4. 
Peine  forte  el  dure,  361,  362, 
Pells,  Clerk  of  the,  545. 
J'll/ier, Jean,  case  of  (iSoj),  447. 
Penry,  Henry,  case  of  (tS93)-  450- 
'Pensionary    Parliament,  260. 


:   PenMon   List,   as  part  of  the  Civil 

List,  502. 
I    Pensions  10  M.P.'s.  2l8. 
Peter's  Pence,  509,  576. 
PetilitHiof  the  Wons(t2jS)  :  §  10, 
mortmain,  69  :  S  17,  frankpledge, 
390  : 1  21,  murdrum,   390  :  §  27, 
conditional  gifts,  63  :  §  29,  three- 
fold gradation  of  courts,  343. 

—  of  Right,  forbids  arbitrary  taxa- 
tion, 237  :  and  arbitrary  imprison' 
ment,  439:  condemns  martial  law, 
476 :  judges  consulted  on  its 
le^liiy,  45S. 

Petitions,  earliest  form  of  milialing 
legislation  by  the  Commons,  344  : 
as  a  means  of  interfering  with  the 
executive,  254 :  prohibition  of 
tumultuous,  307,  487  :  history  of 
popular  right  of,  4S6-4SS. 

Petty  Sessions,  398. 

Pitt,  William,  Earl  of  Chatham, 
brought  into  ofBce,  109 :  condemns 
corruption,  22a :  his  lu^eslions 
for  reform  of  Parliament,  221  :  his 
useofproclamations,Z5i  :  protests 
against  the  exclusion  of  strangers 
from  the  Lords,  26S. 

Pitt,  William,  the  younger,  and  the 
regency.  83-84  r  raises  money  by 
seak-d  tenders,  18S :  his  conduct 
in  the  Westminster  election,  300  : 
condemns  corruption,  330 :  his 
schemes  of  parliamenlnry  relbrm, 
322  ;  his  financial  policy,  536, 539, 
543  :  fixes  the  Innd  tax,  515. 

Place  BilLs  1S7,  317. 

Picas  of  the  Crown,  337,  340,  376, 

377.  393. 
Police,  early  system  of,  ride   Tailt 
of  Conttiits.  %  57  ;  sheiifFs  power 

in.  333.  376- 
P0II  at  elections,  ZOO,  336. 

—  tax,  508, 

I'oor  Laws,  60,  404-417. 

Pope  and  the  English  Church,  I'ide 

Table  ofCoiitmU,  %  86. 
Past  Ofticc,   as  part  of  hereditary 

revenue  of  the  Crown,  499,  50I. 
Pot-wallers  of  Taunton   have    the 

)itrltamcntary  vote,  19S. 
■  l'uynini;s  '  Act,   loo. 
'  Praemunicnles'  clause  in  writs  of 

summons,  149,  569. 
Pi3epo.:ilus,  3.  manorial  reeve.  44. 
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PrecarJae  m  bcKm-ihj«,  47. 
Precept,     writ    t)(    \he   nhfrilT  to 

tNirt>(i|[ii»,  307. 
PtoinpiliTc,  mral,   hUt   TWXr  «^ 

Cmlttttt,  1 1  ID.  «. 
I'lva.  uiltwcAoe  of  Ihe,  in  Hioai  of 

Xxhmy,   MO:  crmnnbip  o<  llie, 

310.   449-.    ftcMlniit  of    lh«,    in 

modem  limoi,  453. 
PridMnjt  V.  .U«m'/.  aMor(l7oa), 

373.  '*«''  /^tf'ndix. 
Prime  MisuiM,  108.  110,  III. 
I'rimaeaiiliirc.  inlnxJucilniKil,  11. 
I'livllcw..  -if  Ihc  Ixnlk.  vutt  Taklt 

tf  Cruhitii,  li\:  vi  till-  Com- 

moiui.rj>K!  TiUiltefCmJrnli,  1 3*. 
IMvy  Cosncil,  <)9.  103.  no. 
ProdHnatioea.  100.  349'35t.  455. 
Prahibitioai  lo  occlstlaaCicBl  cuwit», 
_SS7:  i%  S87- 
Pnqiottiiml  i«nt«nMialtun.  ik. 
PimriiKMi  of  Oxford  <I158),  131. 

—  «f  WetfimiMei  ( 1 159I.  1 33 : 1 13. 
wudihift,  39t!14,  ■ii'icinnin.69: 
1 16,  appn^.  341 ;  I  17,  iiit«ni)- 
Him  at  local  ouuit*.  390 :  i  31. 
■Burdrain  fine,  jqa 

—  pipil.575- 

Prynm.   waiimii,  caM  of  (1633), 

I'uliiicalidn  'if  ilctAta.  169. 
I'ut4>ini<   chanec  in  ihcit  aililude. 

3lt  ■  lolnoiiunof,  494'405- 
ruiVF)inn.   aitutinc  t^.  49fi  -  iu 

ciinntrlinnKilhCiutonl*,  317:  the 

(hrnll  CAiiimnKl  vtlh,  377 1  lla 

nU'liliun.  498,  SlS. 

Quokcn.  excluded  From  Putiaincnl. 

183 :  cinuicifutliin  of,  48S.  Aio. 
QuatMrSestiiin..  393,3W,3M,4<»7. 

434- 
fjuotk    uf  nuliurjr   (crvioe,    465, 

467- 

Kailmanni,  31. 
Kaiuilf  KlftiDtord,  91.  1S9. 
Kapci  in  Suuei.  310. 
Kalo,  LordSalitbiirr'i  llcukur.a36  -. 
Book  of,  in  1660V  514  :  Church, 

Htaii.  Biike*  ef  Limiht,  cue  nf 

(1690-1).  S& 
Reooci>*<*<N  JS4- 


RkokI,  local  coint*  of,  400 :  Iloiue 
^  of  CaiDmoni  ai  a  coun  of,  177. 
Rixondeiditqualificdfml'aiUanienl,] 
187  ;  in  boioughi,  434. 

KcCOIVI]',  BlClhlxl    of  fORIIDtlll,    6$ 

69. 
Keeimnit,  ntipoui,  trealment 

S97> 
Kifdieu  of  grievanMS,  tcfured 

Com  mom    before    Ulpply,    r>i 

Taiit  t/  CtfUtnli.  %  33. 
Rcfunn,  Ml  1^1^12,  17J.  174.  iSSj 

193.  194.  Ml.  Hi,  383:  /fry 

1S67.   13J.   t7>.   174.   lyj,    194,1 

Kl,M7,  j£oi  Aiff/xVi^,  ^^la 

174,  I94>  301.333. 

—  AxMKmtioiu  10  obtain,  ssi, . 

—  Padiamcnuiy,  vidt  7'aik^l 
tmit,  %  32. 

Rtfctiualion.   elleclB   of   the, 
TMt «/  CniHtUt.  i  i  ST-M. 
Rtcanl  or  ntiuiion  of  tbe-fcK«U, 

V3- 
RcKMciet,  vuk  Tabk  V  CenMUt 

ill- 

KeiHil  nlioil.  U  s  nmuMC  of  poliMj 
iS;'3»9. 

K«Kulatcd  CoDipsucs.  <33. 

Rel»4.  feudal.  35 :  ouidooi,  in 
tjiw,  41& 

[tenuii>i)«i  in  land  lavm,  7a 

RcprocnialiuD  used  for  oomp 
of  Dutneida^,  19a:  exICMcd 
civil  and  cnmin^  jiulic«  and  t»^ 
financial  aucumcM*.  191 :  con- 
itcctfd  v>ilh  election,  119 :  in  UxkI 
eoitiU,  333. 

Kei^^nallon  of  a  mbt  In  Pailianent, 

Kei'implioii  of  tuval  dcmcane,  49S. 
Revenue  of  the  ^'ruwrL.  vidt  TiMe 
rfC-fttUHii,  tTiii|K  X. 

—  olficvit.    iheif    im^icatacce    m 
jiaitumentuy  eletiora,  199. 

)t*ioinilioi>  lit  n  >>ialute,  loyal  [lower 

of.  »45- 
Revuluiion  ^  IJ99.  144-  ^  i^SS. 

31a  :  elfccl  00  ill*  Qoim.  7^. 
RiCMAKi)  I,  hit  ranuun.   il£,  51G 

«i8 :  hlhiiiniiatj  (orec.  4*5, 4Z 
'»  measure*  foi  n  naty,  1 
GiKiuts  Ihe  lems,  S3i ;  hl>( 
to  lownt.  4M. 
Ki<:ilA*i>  II.  hti  aceciuon,  7)  : 
CuuAcil  uadci,  99:  h»  lelal; 
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«rilh  Parliament,  211,  243,  383, 
'9S.  49S  ■  '■'*  attempt  at  dcS|ii^ 
ism,  394,  564 :  depusitiun,  &i, 
249,  257. 

Ridings  01  Trithings,  321. 

Riot  Act,  90:  dutj-of  J. P. 'sin  con- 
nection with  tlie,  397. 

Rockingham,  Mar^juis  of,  110,  1S7. 
100,  317,  501. 

J7o/i!r,  John,  case  of  (1639),  337. 

Roman  Britain,  4-I4,  4l)t- 

—  Catholics,  peers  excluded  froni 
Parltament,  160,  183,  597,  599 : 
clergy  liisqualified  for  I'atlia- 
menl,  1S6 ;  early  treatment  »f. 
S96'600:  eniiuicipalioii   of,    000- 

—  Law,  effect  of,  un  idjmI  pre- 
rogative, 78  ;  resorted  in  by  Kii^- 
lish  judges,  351  :  forms  the  Tiiio- 
dation  of  c<]tiitv,  381. 

'Rotten'  hiiTou|;fis,  iSo,  308,  312. 

Russell,  Lord  John,  a  minor  in 
Parliament,  iSj :  liis  Reform 
Bilts,  333-337. 

Russell,  William,  l.ocd.  impeach- 
ment of  [1683),  310,  460. 

Sacnimenliil     Ttsi,     firxi     ap[>liei! 

(1606},  59H  :  abolished,  609. 
5l    Albans,    Council    of    ([3>3li 

130- 
St.  Asapk,  Dean  of,  r.ise  of  ft 799). 

4S3. 
Sake  and  Soke,  339,  425. 
Saladin   Tithe,    use    i>f   a  jii[y<  of 

assessment  in  the,  36^,  510.  533, 

Sy  !  share  of  the  Jews  in,  JJJ. 
btlry.  Oath  of  ( 1086),  85,  1 2 1 . 

463.  464- 

Samfys,  Sir  Edwin,  case  of  Il63[), 
366. 

S«voy  Conference,  311. 

Saxons,  5. 

ScfiUm  Act  (1713),  607. 

Scot  ami  lot,  payment  of,  asijuali- 
fioUion  for  a  parliamentary  vote. 
198:  Frenchmen  at.  in  Kii^lUh 
towns,  423:  grant  of  ficeitnm 
from,  to  towns,  42A.I 

Scotch  pension  list,  219,  501,  502. 

Scotland,  imion  with,  consei|ueni 
additions  to  the  llou>e  of  Com- 
mons,   172  ;    bcrcdilaiy    Ievellue^ 

of.  SO'.  S02. 


Sculaj;e,   27,   2S9,  464,  465,  504- 

.S06. 
Secretaries  of  State.  Iheir  oripn  and 
history,  104,  114;  become  M.  P. 's, 
213. 
Secrelarj-    at    War.    1 14,    479 :    of 

-Slate  (or  War.  1 14,  480. 
Seisin,  meaning  of.  354  :  primer,  37. 
Select  Vestries  in  coiiiicetiun  with 

the  I'oor  Law,  414. 
Seneschal,  manorial  steward,  44- 
Seplennial  Act  (1716),  260,  315. 
Setgeanty,  tenure  by,  28. 
Settlement,   laws  of,  in  rclattori  to 

|iuur  relief.  409. 
—  strict   iir  f^imily,   in   land   laws, 

70. 
HcT'iii  lii\/ii}/:<,  caEse  of  llic    (1688), 

3.14.  -■itii:  .-t/'/tuJii. 
Sheritf,  official  of  the  Crown,  290, 
33J,  364:  his  Tourn,  335:  his 
piiuerliniitoil.  293,375:  excluded 
from  railiameiit,  1S5;  influence 
on  I'arliiiiiiojii,  viile  Table  of 
L'oHtiiKi.  %  ili :  inlluvnce  in  the 
lx>rim^lis,  426.  433- 
Ship- money,  jtnlge-i  consulted  on  its 

ley^lily.  4;.?  ;  iI^  k'vy,  480. 
Shire,  origin  nf.  !'ii/i  /Mt  of  Cen- 
tetrfi,  %  47  :  its  cnirl.  ^'iiii-  Table 
0/  Centeiil!,  %  IS  :  representation 
in  I'arlianieiit,  vidt  Table  of 
Conltiils,  Chap.  I\'. 
Shhby,  Sir  Thonias,  case  of  {1604), 

■6j.  vidt  A/^/vnJii. 
Siiirli-v\.  Fain;  r.vse  of  (1675).  167, 

2S3".  38::. 
Shropshire,  a  couitl\'  palatine,  331. 
Shiii.r.   Algernon,   case  of  (1683), 

S9.  JIQ.  4tio. 
Simrm  de   Mipiitfori    and    represen- 

t.iiion,  134. 
.SidlHiij;  l-'und,  543. 
Six  Alt-,  li'^t9},  490. 
SWjiarj'  w  fbr  Eii.^r  /niii,j  Canipany^ 

ca-e  111  ri66Si,   167,2X4. 
Sliiverv.  negro.  445. 
Slaves,  24. 

Snui'liy.  c.i^c  or;i,,7!;l,  262. 
Svir/fi  U'/ftii-ii.  case  ol  (tS4g\  tSg. 

372. 
Socage,  tenants  in,  JO;  WLitdshipin 
nibc  of,  39;  free  and  Ijonil,   30  : 
try   to   e-iM(".'    leprc-iemalion   in 
rarliamenl  in  Kent.  204. 
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Sokemm,  13,  30. 

Soldirc.  1q;n1  pv.iiion  ul,  4^7- 

Solicitut-GL-nenl.  115- 

S»m*rt,  Lord  CUncrllur,  impeach- 

mcDC  ar(i;oi),  ro6. 
Stmmtntit,  \».ma,  cue  of  (1771). 

Souih  Sw  C->in|xiiir,  5W. 

SpMbw  of  Htnac  ill  Cainmoiu, 
demiuul)  piivilcen.  >6i,  36j, 
165:  nofliinn  of  in«  Crown  under 
the  Tudoii,  313:  is  lo  icpott 
panu  of  luckliam  10  Ihc  kine, 
379. 

'  SpMitkamland  Act  of  Pniliamcni,' 
411' 

S^rt,  UK  of,  448. 

Splriinalitici  of  the  Church,  tax*- 
lion  of,  5&S. 

Suunp  dutict,  450.  530. 

Staple,  inriclianu  n(  the,  jtl. 

Sut  CiMiiibrr,  ii*  ntiiciii,  lor :  cii- 
foms  pruclimallcnt,  149 ;  cun- 
tioJt  fKcdcm  of  opinion.  447- 
442 :  pucithct  Jad|[o.  456 1 
Iniltniilato  juiict.  460:  itxilMlicd, 

439- 

Suiut*.  mMnlng  m,  14S. 

—  of  Appab  (»aj).  sSi.  58s. 
590:  Appentweilup,  391;:  Arij' 
culi  Ctcn  <iii6],  J64:  Ciicam' 
tpccle  Aeuui  (IMS)-  ^-  1^ 
haeiclicQcombcfCDcfo,  5(13^  Finn 
I14S9;,  66,  198 :  Giouccttet 
("78J,  i*».  377.  436 :  UbouwB 
ilW9>.  405  :  Litcrin  (1504).  398; 
MuiUiurough  t'l6!().  w,  37s : 
Merlon  (1136),  SS,  375:  Norlh- 
WKpton  (ijiS),  151:  IVacnuiniie 
(I3S3)>  5^4-  574-  frDcUinaiioni 
(lS39'.  *49.  3«>  1  PriJvlwra 
(13S>;'.  SU.  S?S-  KhuddlM 
(IIII4  ■  ^'  Koy»J  SaccoBian 
(<5}4).  76:  Swplet  {1351).  178. 
Sl»  !  SBpieiiiicy  dSJlS).  8;.  sSi. 
589:  <|JS9).  ifa.  586.  S9a,  596. 
«m:  Toleration  1 1689),  606: 
TteH(iniii'i35il.  S6:  UniloiMiitT, 
SS6.«0fi!  U«*  (iS3fi).  K;*- 
■^JVemminixei  I  li»7it-  JS^I^' 

diltonilihiu.    ttSi).    (,$.   63,    TUv 

•■  '2'"  ^i*'  *^''  "e*'""'""**  'II 
'^Quia  Emplore*.  1190).  61.  1)6, 
■  >44.  >9l-  Wl!l»(iS40),68.  ill: 


WindieMec  (n8j),  375,  39*.  469, 

47» 
Steward,  liord  Ulcb,  )iituiiiciian  of, 

proictied  aeafaia,  1S4>  357- 
SiipendUTy  Nigittrate,  disqualified 

lurPstlunuDi,  187 :  inbotough*, 

434- 
SuctJale  V.  IlaniarJ,  east  of  (1839), 

a?!,  375,  rial-  Apptmdix. 
Sitrk,  JnhB,  cwK  01(1548).  174. 
UlriiUaaJ,  tm»K  of  <  ■  57 1 ).  J66, 
Sln^,  Richard, cue ofOjtl},  365. 
Subinfevdallon,  61. 
Sutuidy,  B(  a  iliieci  tax.  jis :  u  an  1 

ladincl  lai,  J19 
SuconAion  duty,  531. 
■SBilufniiU,'4«' 
Siiiton  i>f  locml  couiu,  314,  373. 

SuptenuqTf  ^'^  °^<  1^'  -  >^V*I> 

Sutclyaili|i,  385-388. 

Suipendinj  pond  o(  ihe  Crown, 

353.  J'3-  ^ 
Stt-aflimole,  Court  i>r,  371. 

Tacliiit.inenlln>unatioDa1aaMiiiU|r,  , 
73,116!  hlk«cctiuntofiheCcraun 
tnint,  319. 
'  Tacking^  UUn,  a8a 
Tallage,  48,  413.  ««,  507. 
Titlltmin,  ca«e  of  (1473I,  6j. 
Taulion.    varlou*   forma  of.   vidi 
Tatlt  tf  Cmltoft,  t  %  ?fi-7»t  bf 
iheWlian,  iiS:  li)r iheCoinnMinc 
Ciincjtium,    134:  control   of  llw 
Commoiu  onr.  aji-139,  378. 
TBtm.  4»5. 

Tellcri  of  the  Euhc<)ucr,  54$. 
Temple,  Sir  W.,  hia  tdicnic  (tv  lh«  ' 

I-riTy  Council,  105. 
Teiunana«tal«.  JS7. 
Tonihand  FiAecnih,  simodeaf  taxA> 

lion.  SI  I. 

Teniht.  ccdeaiaxtical,  577, 

TcDure  in  chief.  24. 

Te»t  Ad  (Ifo3),  311,  59*  609. 

Tlitgnhontpaof.  31 :  iwclveseiAir, 

ill   local  count,   335 ;   Conn  the 

comilatiu,  46 1. 

Tbcodore.  Atchbuhop,  bit  arganUa- 

tloo  of  (he  Church,  337,  555;  to- 

creaae  of  ihe  epncoutc,  548 1  did 

noi  dlviiJG  Engkiid  into  pariibw, 

349- 

Theowa,  31. 
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TXmnuv.  Stmil,  euB  of  Ubjt), 

n^^,  TbamM,  cue  ct  (U&jl, 
i6j,  >&t.  i«s- 

Thuiloir,  Lord  ChanceUix,  109. 

Thwofiuiiiiy,  147.  JS*.  35*. 

Tilhn,  S49.  jStl- 

Tiiliim;,  JSS. 

Tilhiog-pcntt)!,  48. 

Toleruion,  religion*,  fiiii  TaiU  ^ 
CmttMi,  1 92. 

Toll.  4JS- 

Tm^,  ftov.  /.  Hom«,  In  conntcilon 
wilh  duqiulilieation  of  clcrjor  tur 
PuliuneiK,  186. 

Tooiuige  and  ponndap.  origin  of. 
518,  520:  appcopnMed  lo  the 
navy,  241 ;  granleil  for  life,  135  : 
nfiMcd  lo  Cbarlci  I.  2j6. 

Touni  or  Tarn,  khcnl)')!,  iti  niJKln, 
^U'ltipiocfdutc,  j6o;coQnpc<iun 
wiih  Oie  frankpWg«,  51  :  uic  of 
jury  b,  336,  i59 :  ncniptions 
Branicd  ham,  375,  3S9;  limiU' 
iiiin  tif.  389. 

Tow  (uliij).  ridt  Vill. 
Tranvifastiuitiiiiioii,         [li-clnratiani 

ij[iunil.  requiiecl  of  M.I'.'t,  iSt- 
Trciuiin,   vtiii    Tailt  nf  CfiUtnlt, 

*  IX 
TrtiuiiTtr,  ljot<\   Hiuh,   hitlory  of 

oAicc,    III:    nimibcr     iif    Slu 

CtumlMt,    101  :    becumei   <hiu[ 

miniilcr,  107, 
Tr«ipa».  in  mcdiMTRl  law,  ^6. 
JWifr,   Sit  Joiin,  ouc  of  (1694), 

373. 
TrininiiJ  Aeu,  »S9,  107.  31$. 
Trinodt  N«ccMiiu,  18,  (41. 
Tiasu,6a 
Tudon,l)idcinMiw  of  influence  over 

pMliament.  2ti'ii<|:  pwitioti  of 

lhecxecutiveuidI<2iiliitiueBnder, 

Tun.  M4fr  VIU. 
Tonmnftn.  >J, 

^iii/,  oueofdmi),  449^ 
Unconatiiuiional,  meonini  of,  1, 
'  Undertalien' (1614),  115. 
CnlformiiT,    Acl*   of,     ^,     596. 

606. 
Uniom,  Pnor  (.aw,  414.  415. 
UniUriani.  cmanci{.vlion  of.  6lt. 
UniTcriilics,  rcprnentcd  in  i'srlia* 


ineot,  l74'.rctigtoiuiciUt«uired 
b)f.6o8. 
■  Unlnmcd'  pMli>tn«ni(i404),  185. 

Uiuv,  mtdueval  opinioD  of,  533, 

V«(;r«nu,  mediaeval  r(p>l»i<"»  con- 
cerning, 391  :  nrly  IrgliilntioQ 
Mgainst,  40J. 

Vtlcili  at  CaqiUK*.  in  Pulkment, 
(76l 

Vcrdercri  In  forctl  coatts,  373. 

yauy,  Ita  orieio,  403- 

Veto  o(  (he  Crown,  whir  not  lati 
nm,  3;  uxd  t^  William  III, 
315:  lultMof,  315. 

Vill.  I'ralc  Tti/e  of  CmIhUi,  J  S9 ; 
Ihe  unii  «f  tctilemenl  of  ihe  En^- 
lilh  irllioi,  331  :  ilt  relation  lo 
a  hurh,  413. 

Villa.  Komiui.  8. 

Village  communitiet.  11.  16,401. 

Vtllan),  viik  TdNt  1/  CoMftti,  1 5 : 

In  iNXOUfht,  433-424. 
Vnluiilccr   force,   mcdeni.   riM  nf, 
47»- 

'Wiger,'  of  l«w,  348!  of  lonle, 

3S0- 

Witget,  of  M,P.'»,  103:  of  labour, 
»MtlcdbjJ.I','t,  394, 

VVftldt  rc|iicx.-iiuiit-a  of,  admitted 
to  pHrlianieiit.  171. 

Walpolc.  Sii  Kobeil.  loS,  109 : 
defeats  Pccmsc  Hill,  ifii  ;  and 
the  Chippcnhani  elwlion,  197 : 
hii  cxpaUkin  from  the  Commom, 
373 :  hit  fm  trade  policy,  JI4 ' 
hU  Eieiie  idiene,  4H9,  515.  536, 
Ja8  :  his  finsndo)  lehcmct,  541, 
543- 

Wapentakes,  jii,  335. 

Wuds.  Court  of,  68,  49S. 

V/utbtoip.  38. 

Wiirantt,  general,  441. 

Watiant)-.  cii>ii|o7mcnl  of.  to  break 
entail,  64. 

It'errtti  Ihslitm,  caxe  of  (1788}, 
166. 

»'«!«  V.  WatUr,  cue  of  (186B), 
370. 

Wnifh  und  W«rd,  391. 

Wcpk'wotk  in  the  manorul  inlera, 
4». 
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tVtnlitjilatl,  Ijrd,  csie  of  (lSj6), 

■45- 
HVnAnvrA,    Prtct,  «ue  of  OS?*, 

>SS7.  'S«).  >66.  >?4. 

H'iri/e,  cam  of  [1771 ).  369. 

/*'(YM.Johii,  ouct  (i76j,  1768). 
a6i,  169.  i7i.  Mj.  47;.  489,  I** 
Afiffaifix  .-  )ii(  (ctiaiii;  uf  pailin- 
mriiiui}'  ii-foio).  a>l. 

WlU.UM  I.  hii  claim  10  ihc  ihtone, 
74  :  imtuducei  dnt-llum,  350  ^ 
mntdram,  390 :  fomi  law,  J71  : 
huicUnJiip,  St :  fvUtintn,  311  : 
Bit  mdliotf  (.f  |;i>Tnnni«m,  aij  : 
hoi  Cuii*.  91.  IM:  liii  military 
unngcincniB.  36,  461,  473  :  ptO' 
vuion  bi  a  naTj.  481 :  hit  ccdc- 
Muileal|)oticr.iSS,  553.  55s,  55S, 
559.  560-  5^.  S?*- 

WiLi.iAMlI.  MruictlhccTOHti,  74! 
ihc  jiuliciaoliip  uitilrT,  81 :  fab 
(irnilxl  lymiiny.  189:  hb  dealiagx 
nilb  the  hrd,  4(14,  468. 

Wii.uAH  III,  »ffri<iMlieihrancl<>, 
77,  8» :  eaLinci  Kiyremnicot  aiiil, 
106,  ]14,  ilti :  Iht  niyal  pint^- 
tivt  uiiiln,  J>S'  l>>s  supiKittrei, 
53S I  hi>  (clicioiu  iNulion,   $&i, 

S99.40T. 


WitmiifitmcJt,  ll?-'!?- 

IfMdfSi,  CMC  oTOT'O)'  451' 

Woojmcile,  CuuM  nt.jjl. 

Woods  and  Forenti.  CommiMiaiiert  I 
of.dixiuiilJfialfotPu'ltuiicnl,  187* 
hrlp  in  colleaioD  of  the  fcvcnuc, 

544- 

Workhiiutc  mi  in  jinai  Klier, 
411. 

Wtil",  judiciBl.  351 :  rfrij;ht.  gitqri 
piflp-iy.  ej«J!£_inM*.  3SS  = 
supcrtedcia,  zli;  :  ([Uo  ■nmuMo, 
tgi,  34j^jffiliij.ji-na,  380;  mio, 
darti  1-1^- f I'm*  irn-N ,  firL'li  1  h^4*^- 4^' ' 

"^n  iHlir-  -T)   nit-    <lo  hcAiln*  >«• 
plcgiondo.  hatieu  corfnn,  Diaia- 
priic.  436. 
—  oi  nmniiHU  to  rarluunenl.  affti j 
for  cleetkoi   <•>  Puliameol,  19J, 
204,  307,  110,171. 

VcMllftlltX,  4^3. 

Vecancn.  iheiT  imjMrunoe  and  Ui- 
itiiy,  51.  J 

i'mtf)',  Tiioina^,  iif  IlrisliJ,  oue  of 
(I4S.«.  177.  sbj- 

\  utkihiTC,  fmhoWerv  of,  pclitiDn  til. 
488.  *^ 
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